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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and ccdified in 
the Code of Federai Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 1106 

[DA-90-038] 


Milk in the Southwest Plains Marketing 
Area; Order Suspending Certain 
Provisions 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Suspension of rule. 


SUMMARY: This action suspends from 
the Southwest Plains milk order for the 
months of February through August 
1991, the shipping standards for supply 
plants that were pool plants during the 
preceding September through January 
and the monthly requirement that a 
dairy farmer’s milk be received at a pool 
plant in order to be eligible for diversion 
to nonpool plants. The action was 
requested by Mid-America Dairymen, 
Inc. (Mid-Am)}, a cooperative association 
that represents producers who supply 
milk for the market. The action is 
necessary to assure the efficient 
disposition of an increasing supply of 
milk from producers who have 
historically supplied the market's fluid 
milk requirements. 

EFFECTIVE DATES: February 14, 1991, 
through August 31, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Richard A. Glandt, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456, (202) 447-4829. 
SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding: 

Notice of Proposed Suspension: Issued 
December 21, 1990; published December 
28, 1990 (55 FR 53309). 

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 


examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
This action lessens the regulatory 
impact of the order on certain milk 
handlers and tends to ensure that dairy 
farmers will continue to have their milk 
priced under the order and thereby 
receive the benefits that accrue from 
such pricing. 

This final rule has been reviewed by 
the Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

This order of suspension is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
and the order regulating the handling of 
milk in the Southwest Plains marketing 
area. 

Notice of proposed rulemaking was 
published in the Federal Register on 
December 28, 1990 (55 FR 53309) 
concerning a proposed suspension of 
certain provisions of the order. 
Interested persons were afforded 
opportunity to file written data, views, 
and arguments thereon. Mid-America 
Dairymen supplied additional written 
materials supporting their view. One 
telephone call was received from a dairy 
farmer in the marketing area who 
opposed the suspension. 

After consideration of all relevant 
material, including the proposal in the 
notice, the comments received, and 
other available information, it is hereby 
found and determined that for the 
months of February through August 1991 
the following provisions of the order do 
not tend to effectuate the declared 
policy of the Act: 


Statement of Consideration 


This action suspends for February 
through August 1991 the shipping 
standard for supply plants that were 
previously associated with the market. 
The order defines a supply plant as a 
plant from which fluid milk products are 
transferred or diverted to distributing 
plants during the month. It also provides 
that in order to be pooled under the 
order during the months of September 
through January, 50 percent of a supply 
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plant’s receipts must be shipped to 
distributing plants each month. A supply 
plant that was pooled during each of the 
immediately preceding months of 
September through Jauuary shall 
continue to be pooled during the 
following months of February through 
August if 20 percent of its receipts are 
shipped to distributing plants. This 
action would remove during the months 
of February through August 1991 the 
shipping standard for supply plants 

that were pooled under the order during 
the immediately preceding September 
through January period. 

This action also suspends, for 
February through August 1991, the 
monthly requirement that a dairy 
farmer's milk be received at a pool plant 
in order to be eligible for diversion to 
nonpool plants. The order provides that 
a dairy farmer's milk may be diverted to 
nonpool plants and still be priced under 
the order if at least one day's production 
of such person is physically received at 
a pool plant during the month. 

This suspension was requested by 
Mid-America Dairymen, Inc. (Mid-Am), 
a cooperative association that 
represents a substantial number of 
producers who supply the market. 

The action is needed because the 
analysis of market data for the first 
eleven months of 1989 and 1990, 
indicates that the market's production is 
increasing at a rate faster than fluid milk 
sales. To be specific, production rose 
12.34% while fluid milk sales increased 
only 6.64%. Based on an expectation that 
this situation will continue for the next 
several months, it appears that there 
will be ample supplies of milk available 
in the vicinity of the market's 
distributing plants to supply the fluid 
milk needs of such plants during the 
months of February through August 
1991. Therefore supplemental supply 
plant milk will not be needed to supply 
fluid milk needs. The milk of producers 
can be marketed more economically 
during this seven month period by 
supplying the needs of distributing 
plants with nearby milk and by moving 
the milk of more distant producers 
directly from the farm to manufacturing 
plants in the production area. Absent a 
suspension action, the requirement that 
each producer's milk be received at a 
pool plant one time each month likely 
would result in uneconomical and 
inefficient movements of milk to 
maintain pool status of producers who 





have historically been associated with 
the Southwest Plains market. 

It is hereby found and determined that 
thirty days’ notice of the effective date 
hereof is impractical, unnecessary and 
contrary to the public interest in that: 

(a) The suspension is necessary to 
reflect current marketing conditions and 
to assure orderly marketing conditions 
in the marketing area in that such action 
will eliminate unnecessary milk 
movements and will insure that dairy 
farmers who regularly have supplied the 
market's fluid milk needs will continue 
to have their milk priced under the order 
and thereby receive the benefits that 
accrue from such pricing. 

(b) This suspension does not require 
of persons affected substantial or 
extensive preparation prior to the 
effective date; and 

(c) Notice of proposed rulemaking was 
given interested parties and they were 
afforded opportunity to file written data, 
views or arguments concerning this _ 
suspension. Mid-Am filed additional 
information supporting their request for 
the suspension. One opposing comment 
was received by telephone. 

Therefore, good cause exists for 
making this order effective upon 
publication in the Federal Register. 


List of Subjects in 7 CFR Part 1106 
Milk marketing orders. 


It is therefore ordered, That the 
following provisions in §§ 1106.6, 1106.7 
and 1106.13 of the Southwest Plains 
marketing order are hereby suspended 
for February through August 1991. 


PART 1106—MILK IN THE 
SOUTHWEST PLAINS MARKETING 
AREA 


1. The authority citation for 7 CFR 
part 1106 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


§ 1106.6 [Suspended in Part). 
2. In § 1106.6, the words “during the 
month” are suspended. 


§ 1106.7(b)(1) ‘ [Suspended in Part]. 

3. In § 1106.7(b)(1), the words “until 
any month of such period in which less 
than 20 percent of the milk received or 
diverted as previously specified, is 
shipped to plants described in 
paragraph (a) or (e) of this section. A 
plant not meeting such 20 percent 
requirement in any month of such 
February—August period shall be 
qualified in any remaining month of 
such period only if transfers and 
diversions pursuant to paragraph (b)(2) 
of this section to plants described in 
paragraph (a) or (e) of this section are 


not less than 50 percent of receipts or 
diversions, as previously specified” are 
suspended. 


§ 1106.13 [Suspended in Part]. 

4. In § 1106.13, paragraph (d)(1) is 
suspended in its entirety. 

Signed at Washington, DC, on: February 6, 
1991. 
Jo Ann R. Smith, 
Assistant Secretary, Marketing and 
Inspection Services. 
[FR Doc. 91-3539 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 1210 
[WRPA Docket No. 1; FV-91-243] 


Watermelon Research and Promotion 
Pian; Suspension of Late Payment 
Charges and Interest 


AGENCY: Agricultural Marketing Service, 
(USDA). 

ACTION: Interim final rule, suspension of 
rule. 


SUMMARY: This interim final rule 
suspends, until April 1, 1991, portions of 
the Watermelon Research and 
Promotion Plan (Plan) and rules and 
regulations issued under the Plan 
relating to assessment late payment 
charges and interest. This action allows 
the National Watermelon Promotion 
Board (Board) to cease levying late 
charges and interest on past due 
assessments remitted by handlers 
during the period April 10, 1990, through 
April 1, 1991. This suspension also 
permits the Board to refund late charges 
and interest which have been collected 
since April 10, 1990. The Board 
recommended this suspension for the 
1990 season because it discovered that 
numerous watermelon handlers were 
unfamiliar with the new watermelon 
research and promotion program and its 
rules and regulations. 
EFFECTIVE DATE: February 14, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Richard H. Mathews, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, Room 2525-South, P.O. Box 
96456, Washington, DC 20090-6456; 
telephone (202) 447-4140. 
SUPPLEMENTARY INFORMATION: This 
interim final rule is issued under the 
Watermelon Research and Promotion 
Plan (Plan) (7 CFR part 1210). The Plan 
is effective under the Watermelon 
Research and Promotion Act (Title XVI, 
subtitle C of Pub. L. 99-198, 7 U.S.C. 
4901-4916), hereinafter referred to as the 
Act. 

This interim final rule has been 
reviewed by the Department in 
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accordance with Departmental 
Regulation No. 1512-1 and the criteria 
contained in Executive Order 12291, and 
has been determined to be a “non- 
major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 

The Act and Plan provide that all 
producers (not including persons 
engaged in the growing of less than five 
acres of watermelons) and handlers of 
watermelons are subject to regulation 
under the Plan for watermelons 
produced in the contiguous 48 States. 
The Act and Plan provide that 
watermelon producers and handlers pay 
equal assessments for operating the 
program. The Act and Plan further 
provide that handlers are responsible 
for collecting and submitting both 
producer and handler assessments to 
the Board, reporting their handling of 
watermelons, and for maintaining 
records necessary to verify their 
reportings. 

There are approximately 750 
watermelon handlers and 5,000 
watermelon producers subject to . 
regulation under the Watermelon 
Research and Promotion Plan. Small 
agricultural service firms are defined by. 
the Small Business Administration (13 
CFR 121.2) as those having annual 
receipts of less than $3,500,000 and small 
agricultural producers are defined as 
those having annual receipts of less than 
$500,000. The majority of watermelon 
handlers and producers may be 
classified as small entities. 

This action will not have a significant 
impact on small handlers or producers. 
While this action has no impact on 
producers, it benefits handlers by 
preventing the levy of late charges and 
interest which they might otherwise be 
subject to. 

Sections 1647(b)(2) of the Act and 
§ 1210.327(b) of the Plan authorize the 
Board to recommend to the Secretary 
such rules and regulations as are 
necessary to effectuate the terms and 
conditions of the Plan. 

The Board has recommended tne 
suspension of paragraphs (e) and (f) of 
§ 1210.341 of the Plan and paragraph (d) 
of § 1210.518 of the rules and regulations 
issued under the Plan, for the period 
April 10, 1990, through April 1, 1991. The 
watermelon Plan’s general rules and 





regulations became effective April 10, 
1990, (55 FR 13253). During the first crop 
season, the Board has discovered that 
numerous handlers were unfamiliar with 
the new wacermelon research and 
promotion program and its rules and 
regulations. Resultingly, such handlers 
have remitted their assessments late or 
failed to remit their assessments, 
unknowingly subjecting themselves to 
late charges and interest on such past 
due assessments. 

The Board believes that for this first 
year of operation of the program, the 
late payment charges and interest are 
not serving their intended purpose of 
stimulating timely remittance of 
assessments due. Instead, the late 
payment charges and interest have been 
applicable to individuals having 
difficulty adjusting their operations to 
conform with the requirements of the 
new program and those who were 
unaware of the program’s existence. 

Suspension of paragraphs (e) and (f) 
of § 1210.341 of the Plan and paragraph 
(d) of § 1210.518 of the Plan’s rules and 
regulations permits the Board to cease 
levying late charges and interest on past 
due assessments remitted by handlers 
during the period April 10, 1990, through 
April 1, 1991. This suspension also 
permits the Board to refund late charges 
and interest which have been collected 
since April 10, 1990. 

This rule suspension is intended for 
the 1990 season only to allow 
watermelon handlers to come into 
compliance with the Plan’s rules and 
regulations without accruing charges for 
the late remittance of assessments 
which came due during the period April 
10, 1990, through April 1, 1991. 
Suspension of late charges and interest 
only applies to past due assessments 
remitted to the Board postmarked prior 
to midnight Monday, April 1, 1991. 
Assessment payments for the 1990 crop 
year postmarked and received after 
April 1, 1991, would be subject to the 
late charges and interest that would 
have been due had these provisions not 
been suspended. 

Based on available information, the 
Administrator of the AMS has 
determined that the issuance of this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

For the reasons set forth herein, the 
provisions of paragraph (e) and (f) of 
§ 1210.341 and of paragraph (d) of 
§ 1210.518 are suspended for the period 
April 10, 1990, through April 1, 1991. 

After consideration of all relevant 
material, it is found that the plan 
provisions and regulations subject to 
this action do not tend to effectuate the 
declared policy of the Act and are 
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suspended for the period provided for in 
this action. 

Pursuant to the provisions in 5 U.S.C. 
553, it is found and determined that it is 
impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice, engage in further 
public procedure with respect to this 
action and that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register, because this action 
removes an economic burden from 
handlers. This action will serve to 
encourage handlers with past due 
assessments to remit such assessments 
before the April 1, 1991, close of the 
suspension period, thereby avoiding the 
payment of late charges and interest. 
Payment of past due assessments by 
such handlers will enable them to come 
into compliance with the Act, Plan, and 
rules and regulations issued thereunder, 
prior to the start of the 1991 crop season 
which begins in April 1991. 


List of Subjects in 7 CFR Part 1210 


Agricultural promotion, Agricultural 
research, Market development, 
Reporting and recordkeeping 
requirements, Watermelons. 

For the reasons set forth in the 
preamble, chapter XI of title 7 is 
amended by suspending paragraphs (e) 
and (f) of § 1210.341 of the Plan and 
paragraph (d) of $ 1210.518 of the Plan’s 
rules and regulations for the period 
April 10, 1990, through April 1, 1991. The 
content of the CFR is unchanged. 


PART 1210—WATERMELON 
RESEARCH AND PROMOTION PLAN 


1. The authority citation for 7 CFR 
part 1210 continues to read as follows: 


Authority: U.S.C. 4901-4916. 


§ 1210.341 (e) and {f) [Suspended] 

2. Paragraphs (e) and (f) of § 1210.341 
Assessments, are suspended for the 
period April 10, 1990 through April 1, 
1991. 


§ 1210.518(d) [Suspended] 

3. Paragraph (d) of § 1210.518 Late 
payment charges and interest, is 
suspended for the period April 10, 1990 
through April 1, 1991. 

Signed at Washington, DC on February 7, 
1991. 

Jo Ann R. Smith, 

Assistant Secretary, Marketing and 
Inspection Services, 

[FR Doc. 91-3602 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-02-M 


Animal and Plant Health inspection 
Service 


9 CFR Part 92 
[Docket No. 90-245] 


Restrictions on the Importation of 
Horses From Saudi Arabia 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
action: Affirmation of interim rule. 


SUMMARY: We are affirming without 
change an interim rule that amended the 
regulations by adding Saudi Arabia to 
the list of countries in which the Animal 
and Plant Health Inspection Service 
considers African horse sickness to 
exist. The intended effect of this action 
is to prevent the introduction of African 
horse sickness, a fatal equine viral 
disease, into the United States. 
EFFECTIVE DATE: March 18, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Karen James, Senior Staff 
Veterinarian, Import-Export Animals 
Staff, VS, APHIS, USDA, Room 764, 
Federal Building, 6505 Belcrest Road, 
Hyattsville; MD 20782, (301) 436-8170. 
SUPPLEMENTARY INFORMATION: 


Background 

In an interim rule published in the 
Federal Register and effective 
November 1, 1990 (55 FR 46039-46040, 
Docket Number 90-191), we amended 
the regulations in 9 CFR part 92 that 
restrict the importation of horses that 
could introduce various diseases, 
including African horse sickness (AHS), 
into the United States, by adding Saudi 
Arabia to the list of countries 
considered to be affected with AHS in 
§ 92.308(a)(2). 

As a result of this action, horses 
intended for importation from Saudi 
Arabia may now enter the United States 
only at the port of New York and must 
be quarantined at the New York Animal 
Import Center in Newburgh, New York, 
for at least 60 days. 

Comments on the interim rule were 
required to be received on or before 
December 31, 1990. We received a 
comment from the American Horse 
Protection Association, Inc., in favor of 


. the interim rule. The facts presented in 


the interim rule still provide a basis for 
the rule. 


Executive Order 12291 and Regulatory 
Flexibility Act 


We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department. we have 





determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
‘in costs or prices for consumers, 
individual industries, Federal, State or 
local government agencies or geographic 
regions; and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity, — 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export-markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

We are continuing to allow U.S. 
importers to import horses from Saudi 
Arabia, although we are requiring these 
horses to enter through the port of New 
York and undergo a quarantine of at 
least 60 days at the New York Animal 
Import Center. While importers of 
horses from Saudi Arabia will incur 
additional costs because of the longer 
quarantine under this rule, we do not 
expect this to have a significant 
economic impact on a substantial 
number of small entities. There has been 
an average of 30,000 horses imported 
into the United States annually during 
the past five years. During this same 
period, there have been fewer than 5 
horses imported into the United States 
from Saudi Arabia. We have no reason 
to anticipate any substantial changes in 
the number of horses imported from 
Saudi Arabia. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). 

Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 


List of Subjects in 9 CFR Part 92 


Animal diseases, Canada, Imports, 
Livestock and livestock products, 
Mexico, Poultry and poultry products, 
Quarantine, Transportation, Wildlife. 


PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


Accordingly, we are adopting as a 
final rule, without change, the interim 
rule amending 9 CFR 92.308(a)(2) that 
was published at 55 FR 46039-46040 on 
November 1, 1990. 

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306; 21 
U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, 
134f, and 135; 7 CFR 2.17, 2.51, and 371.2(d). 

Done in Washington, DC, this 8th day of 
February 1991. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 91-3599 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-34-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Parts 11 and 25 
RIN 3150-AD76 


Access Authorization Fee Schedule for 
Licensee Personnel 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Final rule. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to revise the fee schedule for 
background investigations of licensee 
personnel who require access to 
National Security Information and/or 
Restricted Data and access to or control 
over Special Nuclear Material. These 
amendments comply with current ; 
regulations that provide that NRC will 
publish fee adjustments concurrent with 
notifications of any changes in the rate 
charged the NRC by the Office of 
Personnel Management (OPM) for 
conducting investigations. This rule is 
necessary to inform the public of the 
changes to the fee schedules in the 
NRC’s regulations. 

EFFECTIVE DATE: February 14, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Duane G. Kidd, Assistant to the 
Director, Division of Security, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 492-4127. 
SUPPLEMENTARY INFORMATION: The 
OPM conducts access authorization 
background investigations for the NRC 
and sets the rate charged for these 
investigations. Effective October 1, 1990, 
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OPM increased the rate it charges NRC 
for conducting access authorization 
background investigations. Because the 
fees that NRC charges its licensees for 
material access authorizations and 
personnel security clearances are 
dependent on the rates charged by OPM 
for conducting the background 
investigations, the fee schedules in NRC 
regulations must be amended to reflect 
the OPM rate increase. OPM has 
increased the rate it charges for 
background investigations by 
approximately 8%. NRC is passing this 
additional cost to licensees. These 
changes comply with current regulations 
that provide that NRC will publish fee 
adjustments concurrent with notification 
of any changes in the rate charged the 
NRC by OPM for conducting the 
investigations. 

Because these amendments deal 
solely with agency practice and 
procedure, the notice and comment 
provisions of the Administrative 
Procedure Act do not apply pursuant to 
5 U.S.C. 553(b)(A). Good cause exists to 
dispense with the usual 30-day delay in 
effective date because the amendments 
are of a minor and administrative nature 
dealing with an adjustment in access 
authorization fees. 


Environmental Impact: Categorical 
Exclusion 


The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR - 
51.22(c)(1). Therefore, neither.an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 


Paperwork Reduction Act Statement 


This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval numbers 3150- 
0046 and 3150-0062. 


Regulatory Analysis 


The Commission has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 
“L” Street, NW. (Lower Level), 
Washington, DC. Single copies of the 
analysis may be obtained from Duane 
G. Kidd, Division of Security, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington. DC 20555, 
telephone: (301) 492-4127 
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Backfit Analysis 


The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule and, therefore, a 
backfit analysis is not required because 
these amendments do not involve any 
provisions which would impose backfits 
as defined in 10 CFR 50.109(a)(1). 


List of Subjects 
10 CFR Part 11 


Hazardous materials—transportation, 
Investigations, Nuclear materials, 
Reporting and recordkeeping 
requirements, Security measures, 
Special nuclear material. 


10 CFR Part 25 


Classified information, Investigations, 
Penalty, Reporting and recordkeeping 
requirements, Security measures. 


For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR parts 11 and 25. 


PART 11—CRITERIA AND 
PROCEDURES FOR DETERMINING 
ELIGIBILITY FOR ACCESS TO OR 
CONTROL OVER SPECIAL NUCLEAR 
MATERIAL 


1. The authority citation for part 11 
continues to read as follows: 


Authority: Sec. 161, 68 Stat. 948, as 
amended (42 U.S.C. 2201); sec. 201, 88 Stat. 
1242, as amended (42 U.S.C. 5841). 

Section 11.15(e) also issued under sec. 501, 
85 Stat. 290 (31 U.S.C. 483a). 


2. In § 11.15 paragraph (e)(1) is revised 
to read as follows: 


§ 11.15 Application for special nuclear 
material access authorization. 


* * * * * 


(e)(1) Each application for special 
nuclear material access authorization, 
renewal, or change in level must be 
accompanied by the licensee's 
remittance, payable to the U.S. Nuclear 
Regulatory Commission, according to 
the following schedule: 


NRC-U requiring full field 
investigation. 

NRC-U requiring full field 
investigation (expedited 
processing). 

NRC-U based on certifica- 
tion of comparable full 
field background investi- 
gation. 

NRC-U or R renewal 


$2,600 


NRC-R based on certifica- 
tion of comparable investi- 
gation. 


* $0 


1 If the NRC determines, based on its review of 
available data, that a full field investigation is 
necessary, a fee of $2,600 will be as: prior to 
the conduct of the investigation. 

2 If the NRC determines, based on its review of 
available data that a National Agency Check and 
Credit investigation is necessary, a fee of $45.00 
will be assessed prior to the conduct of the 
investigation; however, if a full field investigation 
is deemed necessary by the NRC, based on its 
review of available data, a fee of $2,600 will 
assessed prior to the conduct of the investigation. 


* * * * * 


PART 25—ACCESS AUTHORIZATION 
FOR LICENSEE PERSONNEL 


3. The authority citation for part 25 
continues to read as follows: 


Authority: Secs. 145, 161, 68 Stat. 942, 948, 
as amended (42 U.S.C. 2165, 2201); sec. 201, 88 
Stat. 1242, as amended (42 U.S.C. 5841); E.O. 
10865, as amended, 3 CFR 1959-1963 COMP., 
p. 398 (50 U.S.C. 401, note); E.O. 12356, 47 FR 
14874, April 6, 1982. 

Appendix A also issued under 96 Stat. 1051 
(31 U.S.C. 9701). 


For the purposes of section 223, 68 
Stat. 958, as amended (42 U.S.C. 2273); 
§§ 25.13, 25.17(a), 25.33 (b) and (c) are 
issued under sec. 161i, 68 Stat. 949, as 
amended (42 U.S.C. 2201(i)); and 
§§ 25.13 and 25.33(b) are issued under 
sec. 1610, 68 Stat. 950, as amended (42 
U.S.C. 2201(0)). 

4. Appendix A is revised to read as 
follows: 


Appendix A—Fees for NRC Access 
Authorization 


Category 


Initial “L” Access Authorization 

Reinstatement of “L” Access Au- 
thorization. 

Extension or Transfer of “L” 

Access Authorization 
Initial “Q” Access Authorization 
Initial “Q” Access Authorization 

(expedited processing 
Reinstatement of “Q” Access Au- 

thorization. 

Reinstatement of “Q” Access Au- 
thorization (expedited process- 

i 2 $3,000 
Extension or Transfer of “Q” 2 $2,600 
Extension or Transfer of “Q” 

pedited processing) 2 $3,000 

11f the NRC determines, based on its 
review of available data, that a full field 
investigation is necessary, a fee of $2,600 
will be assessed prior to the conduct of the 
investigation. 

2 Full fee will only be charged if investiga- 


.tion is required. 


Dated at Rockville, Maryland this 4th day 
February, 1991. 


5927 


For the Nuclear Regulatory Commission. 
James M. Taylor, 
Executive Director for Operations. 
[FR Doc. 91-3615 Filed 2-13-91; 8:45 am] 
BILLING CODE 7590-01-M 


FARM CREDIT ADMINISTRATION 
12 CFR Part 614 
RIN 3052-AA94 


Loan Policies and Operations; 
Correction 


AGENCY: Farm Credit Administration. 
ACTION: Final rule; correction. 


SUMMARY: The Farm Credit 
Administration (FCA) published a final 
rule (55 FR 24861, June 19, 1990) that 
amended the regulation setting forth 
lending authorities and lending 
requirements for Farm Credit banks and 
associations, reconciling, where 
necessary the authorities of institutions 
created under the restructuring 
provisions of the Agricultural Credit Act 
of 1987. On December 7, 1990, a 
correction to that final rule was 
published (55 FR 50544). A word was 
inadvertently omitted from the corrected 
text of that document. 


EFFECTIVE DATES: July 30, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Cindy R. Nicholson, Paralegal Specialist, 
Office of General Counsel, Farm Credit 
Administration, McLean, Virginia 22102- 
5090, (703) 883-4020, TDD (702) 883-4444. 
SUPPLEMENTARY INFORMATION: In 
correcting the final rule for publication 
in the Federal Register, the word 
“made” was omitted from the 
introductory paragraph of § 614.4233. 


PART 614—LOAN POLICIES AND 
OPERATIONS 


Subpart E—Loan Terms and 
Conditions 


§$614.4233 [Corrected] 

1. On page 50544, third column, the 
introductory paragraph of § 614.4233 is 
corrected by adding the word “made” 
after the words “Term loans” in the first 
line. 

Dated: February 8, 1991. 

Curtis M. Anderson, 

Secretary, Farm Credit Administration Board. 
[FR Doc. 91-3541 Filed 2-13-91; 8:45 am] 
BILLING CODE 6705-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 73 

[Airspace Docket No. 90-ASO-29] 


Amendment of Using Agency for 
Restricted Area R-2916; FL 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This action changes the using 


agency for Restricted Area R-2916 
Cudjoe Key, FL, from USAF, 23rd Air 
Division, S.E. Regional Operational 
Control Center (ROCC), Tyndall Air 
Force Base (AFB), FL, to USAF, 
Southeast Air Defense Sector/Director 
of Operations, Tyndall AFB, FL. This is 
an administrative change initiated by 
the Department of the Air Force. It does 
not affect the airspace configuration or 
the activities conducted within the 
restricted area. 


EFFECTIVE DATE: 0901 u.t.c., April 4, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mike Ostapiej, Military Operations 
Program Office (ATM-420), Office of Air 
Traffic System Management, Federal 
Aviation Administration, 800 
Independence Avenue, SW.., 
Washington, DC 20591; telephone: (202) 
267-9573. 


The Rule 


This amendment to part 73 of the 
Federal Aviation Regulations changes 
the using agency for Restricted Area R- 
2916 Cudjoe Key, FL, from USAF, 23rd 
Air Division, S.E. Regional Operational 
Control Center (ROCC), Tyndall AFB, 
FL, to USAF, Southeast Air Deferse 
Sector/Director of Operations, Tyndall 
AFB, FL. This is an administrative 
change initiated by the Department of 
the Air Force to reflect the using 
agency’s correct title. I find that notice 
and public procedure under 5 U.S.C. 
553(b) are unnecessary because this 
action is a minor technical amendment 
in which the public would not be 
particularly interested. Section 73.29 of 
part 73 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6G dated September 4, 


1990. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—{1} is not a “major 
rule” under Exécutive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 


does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 73 
Aviation safety, Restricted area. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 73 of the Federal 
Aviation Regulations (14 CFR part 73) is 
amended, as follows: 


PART 73—SPECIAL USE AIRSPACE 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354{a), 1510, 


1522; Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§73.29 [Amended] 


2. § 73.29 is amended as follows: 
R-2916 Cudjoe Key, FL [Amended] 


By removing the present Using agency and 
substituting the following: 

Using agency. USAF, Southeast Air 
Defense Sector/Director of Operations, 
Tyndall AFB, FL. 


Issued in Washington, DC, on February 5, 
1991. 


Harold W. Becker, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

[FR Doc. 91-3574 Filed 2-13-91; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 75 
[Airspace Docket No. 90-ASO-4] 
Establishment of Jet Route J-239; GA 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment establishes 


new Jet Route J-239 between Atlanta, 
GA, and Meridian, MS. This jet route 
provides precise navigation in the area 
and reduces controller workload by 
eliminating radar vectoring between 
Atlanta and Meridian. 


EFFECTIVE DATE: 0901 u.t.c., April 4, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Lewis Still, Airspace and Obstruction 
Evaluation Branch {ATP-240}, Airspace- 
Rules and Aeronautical Information 
Division, Air Traffic Rules and 
Procedures Service, Federal Aviation 


Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone: (202) 267-9250. 


SUPPLEMENTARY INFORMATION: | 
History 


On October 26, 1990, the FAA 
proposed to amend part 75 of the 
Federal Aviation Regulations (14 CFR 
part 75) to establish a new jet route 
between Atlanta, GA, and Meridian, MS 
(55 FR 43145). This new jet route 
eliminates radar vectoring between 
Atlanta and Meridian, thereby reducing 
controller workload. This action also 
provides a shorter route between these 
points. Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
75.100 of part 75 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6G dated September 4, 
1990. 


The Rule 


| This amendment to part 75 of the 
Federal Aviation Regulations 
establishes new Jet Route J-239 between 
Atlanta, GA, and Meridian, MS. This jet 
route provides precise navigation in the 
area and reduces controller workload by 
eliminating radar vectoring between 
Atlanta and Meridian. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 


under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 75 
Aviation safety, Jet routes. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 75 of the Federal 
Aviation Regulation (14 CFR part 75) is 
amended, as follows: 
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PART 75—ESTABLISHMENT OF JET 
ROUTES AND AREA HIGH ROUTES 


1. The authority citation for part 75 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 75.100 [Amended] 
2. § 75.100 is amended as follows: 


]-239 [New] 
From Atlanta, GA, INT Atlanta 260° and 
Meridian, MS, 061° radials; to Meridian. 
Issued in Washington, DC, on February 6, 
1991. 


Harold W. Becker, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

[FR Doc. 91-3575 Filed 2-13-91; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 2 


[Order No. 528-A; Docket No. RM91-2-000; 
Docket Nos. RP86-119-016, TA84-2-9-016, 
and TA85-1-6-004] 


Mechanisms for Passthrough of 
Pipeline Take-or-Pay Buyout and 
Buydown Costs, Tennessee Gas 
Pipeline Co. 


Issued January 31, 1991. 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 

action: Order granting rehearing in part 
and denying rehearing in part. 


SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
granting in part and denying in part 
requests for rehearing of Order No. 528, 
55 FR 47863 (Nov. 16, 1990), the 
Commission's order on remand of the 
decision of the United States Court of 
Appeals for the District of Columbia 
Circuit in Associated Gas Distributors v. 
FERC, 893 F.2d 349 (DC Cir. 1989), cert 
denied, 59 U.S.L.W. 3271 (Oct. 9, 1990). 

Order No. 528-A grants rehearing to 
impose a 50 percent cap on the use of 
volumetric surcharges to recover 
settlement costs previously included in 
filings under Order No. 500, but permits 
recovery through volumetric surcharges 
of up to 75 percent of new costs not 
previously included in Order No. 500 
filings. In order to avoid 
disproportionate burdens on small 
customers, pipelines are required to 
reallocate to their larger customers 50 
percent of the costs that would 


otherwise be allocated to their small 
customers under the pipeline’s revised 


_ allocation method. Absent agreement of 


the parties, pipelines are required to use 
a true-up mechanism for volumetric 
surcharges to prevent over- or under- 
recovery that would result from 
discrepancies between actual 
throughput and the throughput 
projections used to design the surcharge. 
Finally, Order No. 528-A encourages the 
parties to consider designing volumetric 
surcharges that are mileage sensitive. 
Order No. 528-A denies rehearing on all 
other issues. 


EFFECTIVE DATE: January 31, 1991. 
FOR FURTHER INFORMATION CONTACT: 


Darrell Blakeway, (202) 208-0224, 
Federal Energy Regulatory 
Commission, Office of the General 
Counsel, 825 North Capitol Street, NE., 
Washington, DC 20426. 

SUPPLEMENTARY INFORMATION: 


Order Granting Rehearing in Part and 
Denying Rehearing in Part 


Issued January 31, 1991. 


I. Introduction and Background 


On November 1, 1990, the Commission 
issued Order No. 528 ! in the above- 
captioned proceedings in response to an 
order issued on December 28, 1989, by 
the United States Court of Appeals for 
the District of Columbia Circuit.? The 
Court of Appeals had vacated and 
remanded the Commission’s orders in 
the Tennessee Gas Pipeline Company 
proceedings listed above, concluding 
that the purchase deficiency method for 
allocating a portion of Tennessee’s take- 
or-pay settlement costs * violated the 
filed rate doctrine.* Since there were 
many other contested proceedings in 


153 FERC { 61,163 (1990). 

2 Associated Gas Distributors v. FERC, 893 F.2d 
349 (DC Cir. 1989) (AGD-II), cert. denied sub nom. 
Berkshire Gas Co. v. Associated Gas Distributors, 
— U.S. —, 59 U.S.L.W. 3271 (Oct. 9, 1990). 

3 The purchase deficiency method of cost 
allocation compares a customer's purchases during 
a base period (e.g. 1981-1982) with purchase during 
a subsequent “deficiency” period (e.g. 1983-1986), 
and allocates take-or-pay settlement costs in 
proportion to the customer's reductions in purchases 
in the deficiency period as compared to other 
customers’ reductions. 

* Under the filed rate doctrine, a pipeline may not 
charge a rate for service that is different from the 
rate on file with the Commission for that service 
during the period in question. See Arkansas 
Louisiana Gas Co. v. Hall, 453 U.S. 571, 578, (1981); 
and Columbia Gas Transmission Corp. v. FERC, 
831 F.2d 1135 (DC Cir. 1987), Modified on reh'g, 844 
F.2d 879 (DC Cir. 1988). 


which parties had raised the same 
objections to the purchase deficiency 
allocation method of other pipelines that 
were raised in the Tennessee 
proceedings, the Commission issued 
Order No. 528 to deal not only with the 
remanded Tennessee proceedings, but 
also with all other such contested 
proceedings that were directly affected 
by the court's ruling.® Order No. 528 
provided that 30 days after its 
publication in the Federal Register, the 
authority of all pipelines (except those 
listed in Appendix A as not affected by 
the order) to collect fixed charges based 
on a purchase deficiency allocation 
method was stayed.® Order No. 528 also 
permitted pipelines to file revised tariff 
provisions to replace the stayed 
provisions, and prescribed certain 
general principles for evaluating revised 
allocation methods. Furthermore, the 
Commission directed affected pipelines 
to refund all amounts collected under 
the stayed tariff provisions and to file a 
report of such refunds within 120 days of 
issuance of Order No. 528, unless they 
had filed tariff provisions superseding 
and stayed provisions by that date. 
Downstream pipelines were allowed to 
file refund reports up to 30 days after the 
upstream pipeline filed its refund report. 
This order deals with the various 
requests for rehearing and clarification 
of Order No. 528,” except for those 
matters previously dealt with in 
separate orders.® The order generally 
denies rehearing, but does grant 
rehearing in part to cap at 50 percent the 
amount of costs that can be recovered 
through volumetric surcharges for costs 
that were previously included in Order 


No. 500 filings. 


II. Discussion 


A. Commission’s Authority 


Many of the applicants for rehearing ® 
argue that the Commission lacked 


5 On January 7, 1991, the United States Court of 
Appeals for the District of Columbia Circuit 


remanded a group of such proceedings to the 
Commission. Alabama-Tennessee Natural Gas 
Company v. FERC et al., No. 88-1864 et al. 

® Order No. 538 was published in the Federal 
Register on November 16, 1990 (55 FR 47,863). 
Accordingly, the stay became effective December 
16, 1990. 

7 The requests for rehearing are listed in the 
Appendix to this order. 

® Eastern Shore Natural Gas Company, 53 FERC 
{61,369 (1990), Texas Eastern Transmision Corp., 
53 FERC ¥ 61,375 (1990), Michigan Gas Storage Co., 
53 FERC § 61,376 (1990), and Mechanisms for 
Passthrough of Pipeline Take-or-Pay Buyout or 
Buydown Costs, 53 FERC § 61,380 (1990) (order on 
requests for clarification of applicability of stay). 
These orders disposed of pending requests for 
determinations of the applicability of Order No. 528. 

® Transwestern Pipeline Company, Northern 
Natural Gas Company, and Florida Gas 

Continued 
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authority to issue Order No. 528 without 
having first issued a notice of proposed 
rulemaking and entertained comments 


both before the Commission adopted the 
stay and refund ts of Order 
No. 528 and before the Commission 
adopted the guidelines it will use in 
evaluating revised allocation methods. 
For example, the Natural Gas Supply 
Association {NGSA) argues that Order 
No. 528 clearly constitutes a substantive 
rule under section 551 of the APA, as an 
“agency statement of general or 
particular applicability and future effect 
designed to implement, interpret or 
prescribe law or policy.” +4 NGSA 
argues that Order No. 528 invalidates 
existing effective tariff provisions, 
unconditionally requires either new rate 
filings or refunds and the removal of 
tariff provisions previously filed and 


features of Order No. 528 are, according 
to NGSA, binding, substantive rules 
subject to the notice and comment 
requirements of the APA.?2 

The Commission believes that Order 
No. 528 was properly issued without 
prior notice and comment. Order No. 528 
was issued pursuant to a remand from a 
court of appeals in the Tennessee 
proceedings listed above, holding that 
the purchase deficiency method of 
allocating take-or-pay settlement costs 
to fixed charges violated the filed rate 
doctrine. While the court's decision 
addressed Tennessee's passthrough 
mechanism, the issue upon which the 
court ruled affected the proceedings of 
numerous other pipelines because it 
involved an interpretation of the 
Commission’s statutory authority. The 
allocation method used by Tennessee 
has been required by the Commission in 
numerous take-or-pay filings pursuant to 
the statement of policy in Order No. 
500.'* Challenges to the use of that 


Transmission Company (filing jointly as “Enron”}, 
Nationa! Fuel Supply Corporation, Natural Gas 
Supply Association, and Central Hudson Gas & 
Electric Corporation. 

1° § U.S.C. 553 (1968). 

125 U.S.C. 551(4) (1988). 

12 Request of the NGSA for Rehearing pp. 6-8. 

13 Regulation of Natural Gas Pipelines After 
Partial Wellhead Decontrol, 52 Federal 
30,334 (Aug. 14, 1987) {Interim Rule), FERC Stats. & 
Regs., Regulations Preamuies { 30,761, extension 
granted, Order No. 500-A, FERC Stats. & Regs., 
Regulations Preambles { 30,770, modified, Order No. 
500-B, FERC Stats. & Regs., Regulations Preambles 
{| 30.772, modified further, Order No. 500-C, FERC 


method based on the same crore, a 
grounds were pending on appeal before 
the court, and had been stayed pending 
final disposition of the court's ruling in 
AGD-IL** No serious contention has 
been raised that the court's holding 
concerning Tennessee's allocation 
method does not apply equally to the 
purchase deficiency allocation methods 
used by all the other pipelines.** Indeed, 
on January 7, 1991, following Order No. 
528 and the filing of the rehearing 
requests, the court remanded to the 
Commission all pending appeals and 
expressly directed that the Commission 
“conduct further proceedings consistent 
with this court's mandate in” AGD II. 
Thus, the legality of the purchase 
deficiency allocation method has been 
fully litigated in the Tennessee 
proceeding, and with the issuance of the 
court's mandate following the Supreme 
Court's denial of the requests for 
certiorari and the remand of the other 
pending appeals, the sole remaining 
question is how to implement the court's 
remands concerning the passthrough of 
take-or-pay settlement costs in light of 
the court's decision that the purchase 
deficiency allocation method violates 
the filed rate doctrine embodied in the 
statute. 

Order No. 528 represented the 
Commission's initiation of i 
to remedy the situation in light of the 
court's decision. The relevant take-or- 
pay filings were made in many different 
proceedings initiated by the pipelines 


Stats. & Regs., Regulations Preambles § 30,786 


(1987), modified further, Order No. 500-D, FERC 
Stats. & Regs., Regulations Preambles { 30,800, reh‘g 
denied, Order No. 500-E, 43 FERC {| $1,234, modified 
further, Order No. 500-F, FERC Stats. & Regs., 
Regulations Preambles § 30,841 (1988), reh’g denied, 
Order No. 500-G, 46 FERC { 61,148 (1989), American 
Gas Association v. FERC, 888 F.2d 136 {DC Cir. 
1989) (remanding interim rule), Order No. 500-H, 
FERC Stats. & Regulations Preambles { 30,867 
(1989) (Final Rule), modified, Order No. 500-1, FERC 
Stats. & Regs. § 30,880 (1990), aff'd in part and 
remanded in part, American Gas Association v. 
FERC, 912 F.2d 1496 (DC Cir. 1990). 

14 See appendix B to Order No. 528. 

15 Panhandle Eastern Pipe Line Company and 
Trunkline Gas Company, on rehearing, raise the 
theoretical possibility that pipelines other than 
Tennessee might have given their customers proper 
mn that they intended to allocate costs based on 

urchase deficiencies prior to the base and 
oreo: periods they use to calculate purchase 
deficiencies, and thus such pipelines’ use of the 
purchase deficiency method might not violate the 
filed rate doctrine. However, neither Panhandle nor 
Trunkline, nor any other party, has alleged any 
specific facts suggesting that any pipeline in fact 
gave such notice. Indeed, since all pipelines’ base 
and deficiency periods began prior to the issuance 
of Order No. 500 and the filing of any pipeline 
proposals to allocate costs on this basis, it appears 
that no pipeline gave the required notice to satisfy 
the court's interpretation of NGA section 4 and that 
all pipelines’ use of the purchase deficiency method 
thus violated the filed sate doctrine ender the 
court's decision. 


pursuant to section 4 of the Natural Gas 
Act. However, the volume of those 
filings, together with the filings by 
secondary (downstream) pipelines to 
pass through take-or-pay charges from 
primary pipeline, made it difficult for the 
Commission to list every pipeline, and 
each proceeding of every pipelines, that 
was affected by the court remand. 
Consequently, the Commission issued a 
generic order under a style ordinarily 
used for rulemaking proceedings, and 
simply described the kinds of take-or- 
pay filings that were affected directly by 
the court remand and those that were 
not. The Commission listed various 
proceedings in appendix A to Order No. 
528 that the Commission had determined 
were not subject to the court remand 
and invited any other pipeline that 
believed it belonged on the list to file 
with the Commission indicating that and 
the basis for its position. 

In initiating proceedings to address 
the pipelines’ allocation methods in light 
of the court's decision, the Commission 
took two separate steps. The first was 
designed to promptly bring to an end the 
pipelines’ recovery to take-or-pay costs 
under the purchase deficiency allocation 
method found unlawful by the court. 
Thus, the Commission stayed, 
effective 30 days after publication of the 
order in the Federal Register, any further 
recovery of fixed charges allocated 
based on purchase deficiencies (with 
certain exceptions discussed below), 
and the Commission required that the 
pipelines subject to the stay refund all 
fixed charges previously collected 
within 120 days of the issuance of Order 
No. 528, unless within that time they 
have filed revised allocation methods 
together with “some plan for crediting, 
distributing, or allocating amounts 
previously collected.” ** The second 
step the Commission took in Order No. 
528 was to give the pipelines and 
interested parties initial guidance on the 
development of new allocation methods 
to replace the unlawful purchase 
deficiency allocation method. The 
Commission permitted pipelines to make 
filings proposing new allocation 
methods and adopted certain principles 
which the Commission would use to 
evaluate the proposed revised allocation 
methods. The Commission finds that 
neither of these steps required prior 
notice and comment. However, since the 
reasons for the Commission's holdings 
with respect to the two steps differ, the 
Commission will discuss each 
separately. 


16 Slip op. at 10. 
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1. Stay and Refund Requirement 


The allegations that the Commission 
erred by not following the procedures 
required for rulemaking proceedings in 
adopting the stay and refund 
requirement miss the mark. These are 
not the type of actions to which the 
notice and comment provisions of the 
Administrative Procedure Act apply.*? 
The stay and refund requirements did 
not themselves establish any new 
allocation method for fixed charges, 
either on an interim or final basis. Thus, 
they do not represent the establishment 
of a specific new rule to replace the 
Commission's previous policy 
concerning the allocation method which 
the court had-invalidated. 

Rather, the stay and refund 
requirements were solely an exercise of 
the Commission's equitable authority, in 
response to the court's remand, to 
terminate the recovery of fixed charges 
that the court found to violate the filed 
rate doctrine embodied in section 4 of 
the Natural Gas Act. Thus, the stay and 
refund requirements merely 
implemented the principle that, once a 
court has held that a particular activity 
or method is unlawful, the entities 
before the court, such as the 
Commission, must comply with the 
court's ruling by terminating the actions 
or methods found to have been 
unlawful. Thus, the Commission's order 
on remand from the court sought to give 
appropriate effect to the AGD I 
mandate. 

In addition, the pipelines have been 
on notice since the issuance of the AGD 
II decision on December 28, 1989, that, 
should the various attempts to obtain 
rehearing or certiorari of AGD II fail, the 
collection of fixed charges based on 
purchase deficiencies would have to 
cease. 

Moreover, while as explained above 
the Commission for convenience issued 
a generic order under a style ordinarily 
used in rulemaking proceedings, in fact 
the Commission's stay and refund 
requirements represent the initiation of 
various individual proceedings on 
remand. The pipelines’ unlawful 
recovery occurred pursuant to tariffs 
accepted subject to refund in individual 
rate cases initiated by the pipelines 
pursuant to section 4 of the Natural Gas 
Act, and the Commission is acting in 
response to the court’s remands of those 


17 See Interpretative Rule for Btu Measurement 
Standard under the Natural Gas Policy Act of 1978, 
FERC Stats. and Regs. (Regulations Preambles 1982- 
1985) 30,532 (1984) (Order No. 356) (interpretative 
rule issued without notice and comment under APA 
to implement court ruling that NGPA precluded 
adoption of “dry rule” for measuring Btu content of 
natural gas). 


orders. Accordingly, Order No. 528 
sought to initiate the required individual 
proceedings with respect to each 
pipeline affected by the AGD I/ decision 
by imposing the stay and refund 
requirements and by permitting those 
pipelines to make filings in their 
individual cases to revise their 
allocation methods, together with plans 
for crediting, distributing, or allocating 
amounts previously collected. Any 
refunds that pipelines are ultimately 
required to make will be determined in 
those pipelines’ individual cases and 
will be required pursuant to the refund 
requirements imposed by the 
Commission in those cases. Also, each 
pipeline’s revised allocation method to 
replace the allocation method found 
unlawful by the court will be developed 
on a case-by-case basis in the pipelines’ 
individual rate cases pursuant to 
sections 4 and 5 of the Natural Gas Act, 
and all parties will have full opportunity 
for comment in those individual cases. 
Thus, the stay and refund requirements 
of Order No. 528 are not part of a 
general rulemaking requiring notice and 
comment, but are intended to initiate 
individual proceedings concerning the 
revision of each pipeline’s allocation 
method, and a full opportunity for 
consideration of all issues will be 
provided in those individual cases once 
each pipeline files its revised allocation 
method. 

Consistent with the fact that Order 
No. 528 initiates individual proceedings 
concerning the revision of each 
pipeline’s allocation method, Order No. 
528 provided each pipeline an 
opportunity to make a filing with the 
Commission concerning whether, in light 
of its specific circumstances, the Order 
No. 528 stay and refund requirements 
should be applied to it. In spite of the 
fact that all pipelines’ purchase 
deficiency allocation methods violated 
the filed rate doctrine, not all pipelines 
are necessarily affected by the court's 
decision; those pipelines whose 
allocation methods were final and 
nonappealable, or those whose 
allocation methods had been agreed to 
in settlements approved by the 
Commission, have not been required to 
revise their allocation methods. 
Accordingly, while the Commission 
listed in Appendix A of Order No. 528 
those pipelines that it was able to 
identify as fitting in these categories, 1° 


18 No rehearing applicant contests the 
Commission's determination that the ten pipelines 
listed in Appendix A were unaffected by the court's 
decision. Nor do they contest the Commission's 
holding that any pipeline which fits into the two 
categories described above should be exempt from 
the stay. 


it invited pipelines not listed in 
Appendix A to indicate any basis for a 
ruling that their proceedings were 
likewise not subject to the remand. A 
number of pipelines did submit requests 
for rulings that, based on the specific 
facts of their individual cases, the stay 
and refund provisions of Order No. 528 
should not be applied to them. Thus, all 
pipelines have had the opportunity to 
make filings with the Commission 
concerning whether the stay and refund 
requirements should be applied to them, 
and the Commission ruled, on an 
individual case-by-case basis, on all 
requests filed prior to the effective date 
of the stay.*® 

Furthermore, consistent with the fact 
that any refunds pipelines must make 
will be made in their individual cases, 
Order No. 528 initiated procedures that 
will give each pipeline and other 
interested parties a full opportunity, in 
those individual cases, to comment on 
the appropriate plan for crediting, 
distributing, or allocating amounts 
previously collected by each pipeline 
pursuant to the purchase deficiency 
allocation method. Thus, Order No. 528 
does not specify any general rule. 
concerning the refund or crediting plan 
to be used by pipelines filing to revise 
their allocation methods. Rather, it 
requires those pipelines to include in 
their filings “some plan for crediting, 
distributing, or allocating amounts 
previously collected,” on which the 
pipeline's customers may then comment. 
A deadline for making refunds in the 
event no revised allocation plan is filed 
was established to ensure that those 
pipelines whose tariff provisions were 
unlawful under AGD-II, and who were 
subject to that decision, propose some 
plan whereby billings under the 
unlawful provisions would be refunded 
or credited.2° The Commission does not 
anticipate that any pipeline affected by 
the court's filed rate doctrine rulings will 
fail to file a revised allocation method 
by the 120-day deadline. Therefore, as a 
practical matter, Order No. 528 does not 
establish any generic method for making 
refunds, but institutes case-by-case 
review of refund proposals from each 
affected pipeline. 

Finally, the stay and refund 
requirements have no permanent effect 
on the pipelines’ opportunity to recover 
take-or-pay costs, apart from 


19 See note 8, supra. 

20 The Commission only required automatic 
refunds where a pipeline fails to file an alternative 
tariff provision and reconciliation plan before the 
120 day deadline. In that circumstance, there would 
be no lawful allocation of fixed charges in effect 
against which prior collections could be credited, 
and thus no issue concerning crediting would arise. 





terminating the illegal purchase 
deficiency allocation method; however, 
the permanent prohibition on that 
allocation method is the result of the 
court decision, not Order No. 528. 
Moreover, the pipelines had it within 
their control to file revised tariffs to 
prevent any interruption in the 
collection of take-or-pay costs. Thus, 
interruption in the pipelines’ actual 
collection of take-or-pay costs, if any, as 
a result of the stay and refund 
requirements should be temporary until 
pipelines file and the Commission 
accepts revised allocation methods.?? It 
must be emphasized that all pipelines 
had an opportunity to avoid the stay and 
refund requirements altogether by filing 
revised allocation methods in time to 
take effect before the effective date of 
the stay, and three pipelines (ANR, 
Natural, and Tennessee) did just that. 
Any interruption in the collection of 
costs by other pipelines should be short 
lived, unless a pipeline voluntarily 
decides to delay its filing of a revised 
allocation method.2? 


2. General Principles 


The Commission now turns to the 
appropriateness of adopting, without 
notice and comment, general guidelines 
to be applied in the individual section 4 
and 5 proceedings in which revised 
allocation methods will be developed. 
Section 553(a) of the Administrative 
Procedure Act permits the Commission 
to issue “general statements of policy” 
without prior notice and comment. The 
United States Court of Appeals for the 
District of Columbia Circuit discussed in 
detail the distinction between 
substantive rules requiring notice and 
comment and general statements of 
policy, which do not, in Pacific Gas & 
Electric Co. v. FPC: 2% 


21 See Mid-Tex Electric Co-op, Inc. v. FERC, 822 
F.2d 1123 (D.C. Cir. 1987), holding that a rule's 
temporally limited scope is among the key 
considerations in evaluating an agency's finding 
under section 553(b)(3)(B) of the APA that “for good 
cause * * * notice and public procedure * * * are 
impracticable, unnecessary, or contrary to the 
public interest.” In Mid-Tex, the court upheld the 
Commission's adoption, without notice and 
comment, of a new substantive rule to be in effect 
on an interim basis while the Commission 
developed a permanent rule in response to a court 
remand. Here, there is even less reason for notice 
and comment, since as discussed above, the stay 
and refund requirements, unlike the interim rule in 
Mid-Tex, do not involve the adoption of a new 
substantive rule, but merely require the termination 
of the use of an unlawful method. 

22 While the Commission has not waived the 30- 
day notice requirement of NGA section 4 to allow 
revised allocation methods to take effect on less 
than 30 days notice, the Commission has 
consistently exercised its discretion to suspend the 
effectiveness of the revised allocation methods for 
the minimum period. 

23 506 F. 2d 33, 38 (DC Cir. 1974). 


The critical distinction between a 
substantive rule and a general statement of 
policy is the different practical effect that 
these two types of pronouncements have in 
subsequent proceedings. A properly adopted 
substantive rule establishes a standard of 
conduct which has the force of law * * *.A 
general statement of policy, on the other 
hand, does not establish a “binding norm.” It 
is not finally determinative of the issues or 
rights to which it is addressed. The agency 
cannot apply or rely upon a general 
statement of policy as law because a general 
statement of policy only announces what the 
agency seeks to establish as policy. A policy 
statement announces the agency's tentative 
intentions for the future. 


See also American Bus Association v. 
United States, 627 F.2d 525, 529 (DC Cir. 
1980).2* 

The Commission’s statement of the 
general guidelines that it will use in 
evaluating revised allocation methods 
constituted a statement of policy. The 
Commission intends the guidelines as a 
statement of the general principles it 
will use in evaluating and ruling upon 
revised allocation methods on a 
pipeline-by-pipeline basis.25 As such, 
the guidelines serve to advise pipelines 
and others prospectively of the manner 
in which the Commission proposes to 
exercise its discretionary power to 
determine appropriate allocation 
methods. The Commission does not 
intend to apply the guidelines as binding 
rules. Rather, it will evaluate each 
pipeline proposal on its merits in the 
pipeline’s individual case and, in light of 
the comments of the pipeline and other 
interested parties, determine in those 
cases the just and reasonable allocation 
method for the pipeline in question. 

Thus, unlike a substantive rule, Order 
No. 528’s statement of general guidelines 


24 The court also noted that the Attorney 
General's Manual on the Administrative Procedure 
Act defines statements of policy as “statements 
issued by an agency to advise the public 
prospectively of the manner in which the agency 
proposes to exercise a discretionary power.” U.S. 
Dep't of Justice, Attorney General’s Manual on the 
Administrative Procedure Act at 30, n. 3 (1947). The 
court stated that the Attorney General's Manual is 
entitled to considerable weight since he played an 
active role in the formulation and enactment of the 
APA. 

25 In Pacific Gas and Electric, the court observed 
that the agency's own description of an order, while 
not conclusive, is some evidence of its true 
character. Here, the Commission has consistently 
referred to its Order No. 500 equitable sharing 
policy, and the modifications to it in Order No. 528, 
as statements of policy. And the original Order No. 
500 policy statement was published in part 2 of 18 
CFR, where the Commission's “Statements of 
General Policy and Interpretations” are compiled. 
Contrast this to Texaco Inc. v. FPC, 412 F.2d 740 (3d 
Cir. 1969), where the court held that a particular 
FPC order could not be considered a general 
statement of policy, relying in part on the fact that 
the Commission had not published the order in part 
2 of 18 CFR, but in another part in which rules are 
published. 
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did not in any way finally determine the 
substantive rights and duties of any 
given pipeline or its customers. Indeed, 
in Order No. 528, the Commission 
emphasized that “since pipeline systems 
and the composition of parties affected 
by each pipeline differ, the Commission 
will entertain proposals for allocating 
fixed charges that are tailor-made for 
each pipeline and its situation, subject 
to evaluation in light of the guidelines 
described below.” 2° Accordingly, the 
Commission has made clear that Order 
No. 528 does not establish any “binding: 
norm” concerning revised allocation 
plans. To the contrary, the Commission 
has clearly indicated its intent to 
proceed on a case-by-case basis, and 
provide each pipeline and its customers 
and all other interested parties a full 
opportunity for notice and comment in 
each pipeline’s individual case, before 
the Commission finally determines how 
any particular pipeline should revise its 
allocation method. 

This case is very similar to Pacific 
Gas & Electric Co. In that case, the 
Commission recognized the need for 
Commission guidance in curtailment 
planning, and issued, without notice and 
comment, an order announcing the 
curtailment policy it proposed to 
implement. In that order the Commission 
specified the plan preferred by the 
Commission which would serve as a 
guide in other proceedings. The court 
found that the Commission's order was 
a general statement of policy, relying on 
the fact that the order had not actually 
established a curtailment plan for any 
particular pipeline, but that those plans 
would be developed in individual cases 
concerning each pipeline in which all 
interested parties would have an 
opportunity to participate. That is 
precisely the course the Commission has 
taken in Order No. 528. Order No. 528 
announces general policy guidelines 
concerning pipelines’ revision of their 
allocation methods, but does not 
establish a new allocation method for 
any particular pipeline, leaving 
development of actual revised allocation 
methods to individual cases. 

Some parties have argued in 
particular that the Commission's 
statements concerning pipeline 
absorption of costs constitute a rule, 
rather than a statement of policy. 
However, in American Gas Association 
v. FERC, 888 F.2d 136, 151, (D.C. Cir. 
1989) (AGA J}, in addressing arguments 
concerning the lawfulness of requiring 
pipelines to absorb costs as part of an 
equitable sharing policy, the court 
recognized that “[t]he Commission 


26 Slip op. at 10. 
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presented the cost recovery mechanism 
as a ‘policy statement,’ not a definitive 
rule,” and the court found “no basis 
upon which to dispute that 
characterization.” The Commission’s 
equitable sharing policy continues to be 
just that, a statement of policy not a 
definitive rule, and the Commission will 
continue to address and decide all 
issues concerning the actual recovery 
mechanisms to be used by individual 
pipelines in their individual cases. 

It should also be observed that, while 
the Commission issued Order No. 528 
without notice and comment, all 
interested parties have in the past had 
repeated opportunities to file comment 
on the issues concerning the methods for 
pipelines to recover their take-or-pay 
costs.?7 Indeed, it is difficult to imagine 
what other issue has generated as much 
meaningful comment as the take-or-pay 
issue. 

Finally, the Pacific Gas and Electric 
Co., concerning curtailment, the court 
stated, 


In the absence of such a policy statement, 
the Commission could have proceeded on an 
ad hoc basis and tentatively approved 
curtailment plans filed under section 4 of the 
Act which the Commission found to be just 
and reasonable. In following such a course, 
the only difference from the present situation 
would be that the Commission would be 
acting under a secret policy rather than under 
the publicized guidelines of Order No. 467.2 


So also here, the Commission does not 
want to proceed, in this important area, 
under a “secret policy,” but wants to 
inform all interested parties and the 
public in general of the general policies 
it intends to pursue before their actual 
application in particular situations. This 
should facilitate planning and consistent 
adjudication of the cases. 


27 The Commission established procedures for 
the filing of written comments on two occasions, 
Recovery of Take-or-pay Buy-out and Buy-Down 
Costs by Interstate Natural Gas Pipelines, Notice of 
Proposed Policy Statement and Opportunity for 
Public Comment, 52 FR 7478 (March 11, 1987), Order 
No. 500, 52 FR 30,334 (August 14, 1987), establishing 
public comment ures on the interim rule 
adopted in that order. In addition, on April 11 and 
12, 1988, the Commission convened a public hearing 
on the Order No. 500. After that hearing, on April 22, 
1988, the Commission issued a notice setting forth 
the questions each Commissioner asked at the 
hearing and invited all interested parties to file 
written responses by May 27, 1988. Also, parties 
have had opportunities to comment through 
requests for rehearing of the Order No. 500 series of 
orders including Order No. 500-H, the final rule in 
the Order No. 500 proceeding. See Order No. 500-1, 
FERC Stats. and Regs. 30,880 (1990), addressing the 
rehearing requests. Finally, parties have had an 
opportunity to make their views known through 
rehearing of Order No. 528 itself. 

28 506 F.2d at 41. 


B. Policy Objections To Stay or Timing 
of Stay 


1. Upstream Pipelines 


E] Paso Natural Gas Company argues 
that the stay increases the likelihood of 
disruption to the ongoing process of 
restructuring the industry, and places 
the onus of the problem on the shoulders 
of the pipelines alone. El Paso argues 
that it is essential that collections 
continue, subject to refund, so that 
pipelines and their traditional customers 
may realize the benefits of amortization 
schedules that provide a date certain on 
which such costs will be paid off. 
Negotiations to establish new allocation 
methodologies may be a difficult and 
time-consuming task, El Paso asserts, 
and there is no way to accurately 
predict when pipelines subject to the 
stay provision of Order No. 528 will be 
able to resume collection of take-or-pay 
fixed charges. According to El Paso, an 
allowance for carrying costs for the 
period of non-collection will not be 
sufficient to compensate those pipelines 
with severe cash flow problems. 

Panhandle Eastern Pipe Line 
Company and Trunkline Gas Company 
request that the Commission allow 
existing collection arrangements to 
remain in effect for the same 120-day 
period during which pipelines and their 
customers will be negotiating to resolve 
the underlying cost allocation issues. 
They argue that the abrupt disruption of 
existing collection will be extremely 
prejudicial to the ability of the pipelines 
to negotiate fair and appropriate 
arrangements with their customers that 
meet the goals articulate in Order No. 
528. They also argue that the stay of 
existing collections threatens grave 
financial harm to the pipelines, 
especially those like Panhandle and 
Trunkline that had negotiated financing 
arrangements with lenders for the 
amounts paid to producers, with 
repayment dependent upon an 
uninterrupted stream of collections 
through passthrough mechanisms.?® 

National Fuel Gas Supply Corporation 
argues that the Commission arbitrarily 
assumed that AGD-II should be applied 
retroactively, and failed to follow the 
analysis required under Chevron Oil 
Compeny v. Huson, 404 U.S. 97, 107 
(1971). National Fuel argues that under 
the three-part test described in Huson, 
the Commission must: 


(1) Consider whether AGD-I/ established a 
new principle of law, either by overruling 
clear precedent or by deciding an issue of 


2° Joint Emergency Request for Rehearing of 
Panhandle Eastern Pipe Line Company and 
Trunkline Gas Company pp. 10-13. 


first impression whose resolution was not 
clearly forshadowed; 

(2) Consider whether retrospective 
operation will further or retard the purpose of 
the issue ruled upon; and 

(3) Balance the inequity imposed by 
retroactive application. 


National Fuel concludes that in applying 
this test to the remand of AGD-I/, 
prospective, not retroactive vacatur of 
Tennessee’s purchase deficiency 
allocation method is appropriate. 

In view of the finality of the ruling of 
the court in AGD-II that fixed changes 
based on the purchase deficiency 
method of cost allocation are unlawful, 
the Commission ordered the cessation of 
collections under such charges, unless a 
pipeline’s customers had agreed to such 
an allocation notwithstanding the 
court's ruling, or had acquiesced in such 
charges by failing to protest or preserve 
their objections for appeal. The court’s 
ruling in AGD-JI was made on 
December 28, 1989, so the pipelines 
using the purchase deficiency method of 
allocation have had substantial notice 
that, absent a reversal by the United 
States Supreme Court, continued 
collections under that method would be 
subject to termination. Postponing such 
remedial action indefinitely, as E] Paso 
suggests, or for 120 days after issuance 
of Order No. 528, as Panhandle and 
Trunkline suggest, would not, in the 
Commission's judgment, have been 
appropriate. As noted above, pipelines 
had it within their power to avoid any 
disruption in billing of take-or-pay fixed 
charges, as several did, by filing revised 
billing mechanisms to become effective 
before the stay of the unlawful 
mechanisms became effective. In any 
event the stay under Order No. 528 was 
deferred as to El Paso, pending 
Commission action on a global 
settlement offer that would resolve, 
among other things, disputes concerning 
the passthrough off its take-or-pay 
settlement costs.°° 

The Commission concludes that 
retroactive application of AGD-II is 
indicated under the Huson test. The 
complaining parties in the Tennessee 
proceedings are clearly entitled to relief 
from what the court concluded was a 
violation of the filed rate doctrine, and 
the payments they have made based on 
the purchase deficiency allocation 
method must be refunded or credited 
against liabilities under a lawful 
allocation method. Furthermore, in light 
of the court's January 7, 1991 remand of 
the other pending appeals of purchase 
deficiency allocations, discussed supra, 


3¢ E] Paso Natural Gas Company, 53 FERC 
161,348 (1990). 





the Commission is affording the same 
remedy to customers of all other 
affected pipelines as to Tennessee's 
customers. 


2. Downstream Pipelines 


Texas Eastern Transmission 
Corporation (Texas Eastern) filed a 
request for rehearing in which it urges 
the Commission to permit pipelines in 
downstream proceedings to defer any 
action in response to Order No. 528 until 
30 days after the upstream pipeline has 
filed alternative take-or-pay recovery 
mechanisms (or made refunds), or the 
Commission has acted on any motions 
concerning the upstream pipeline’s 
subjection to, or exemption from, the 
requirements of Order No. 528, 
whichever is later.*! Texas Eastern 
asserts that downstream pipelines serve 
merely as conduits for recovery of take- 
or-pay costs, as well as refunds (if any), 
between the pipeline that directly 
incurred the take-or-pay liability and the 
downstream customers, and that the 
downstream pipelines will be unable to 
devise passthrough mechanisms until 
the nature of the charge from the 
upstream pipeline is resolved. Texas 
Eastern urges the Commission to 
preserve the status quo as to 
downstream pipelines, provided they 
may not assess charges that they are no 
longer being charged by upstream 
pipelines, until after a determination of 
whether, and if so, how, the charges 
from the upstream pipelines will be 
affected by Order No. 528. 

CNG Transmission Corporation 
requests (in lieu of a finding that its 
settlement exempts it from the Order 
No. 528 stay) that the Commission delay 
the imposition of the stay on 
downstream pipelines until at least 30 
days following the imposition of a stay 
on the upstream pipelines, or 30 days 
after the filing of a new allocation 
methodology by an upstream pipeline, if 
such a filing is made after the imposition 
of the stay on that pipeline.*? East 
Tennessee Natural Gas Company and 
Midwestern Gas Transmission 
Company suggest a deferral of the stay 
until after the Commission has issued a 
fina) order (no longer subject to 
rehearing) accepting an alternative 


81 National Fuel Supply Corporation, a 
downstream pipeline, also requests, in lieu of 
vacating the stay as to its take-or-pay passthrough 
provisions, that the effective date of the stay be 
deferred until no earlier than 30 days after the last 
of National Fuel’s upstream pipelines files its 
alternative take-or-pay allocation mechanism under 


Order No. 528. 


32 Request of CNG Transmission Corporation for 
Rehearing p. 10. 


recovery filing by their upstream 


pipeline suppliers.** 

Alabama-Tennessee Natural Gas 
Company filed a request for rehearing in 
which it makes similar arguments.°+ 
While acknowledging that downstream 
pipelines could make some form of 
“protective” filing, even before the 
nature of the upstream charges are 
finally determined, Alabama-Tennessee 
argues that it would be more efficient to 
permit downstream pipelines to defer 
filing revisions to their fixed charge 
allocation method and likewise deter 
filing the plan for crediting (or 
refunding) amounts previously collected 
until 30 days after a final order 
approving the revised filings of the 
upstream pipelines. Alabama-Tennessee 
also requests that it be permitted to 
accrue interest on the amounts allocated 
to it by Tennessee from the effective 
date of Tennessee’s new tariff billings to 
Alabama-Tennessee until the time 
Alabama-Tennessee is entitled to collect 
these charges from its customers under 
its own revised filing.*5 

The Commission denies the various 
requests to postpone the effective date 
of the stay or the deadline for filing 
alternative allocation methodologies (or 
refund reports in lieu of alternative : 
filings). The Commission, however, will 
allow a downstream pipeline to recover 
interest on any take-or-pay charges it 
makes to its upstream pipeline while the 
downstream pipeline is subject to the 
Order No. 528 stay.** If an upstream 
pipeline was listed in appendix A of 
Order No. 528 as exempt from the stay, 
its downstream pipelines are in no 
different posture than any upstream 
pipeline subject to the stay. Those 
downstream pipelines knew from the 
date Order No. 528 issued that they 
would be subject to the stay and would 
have to prepare and file revised 


33 Tennessee Gas Pipeline Company et al. 
Rehearing pp. 11-12. 

34 Alabama-Tennessee, which is a downstream 
customer of Tennessee Gas Pipeline Company, 
notes that Tennessee filed alternative revised 
allocation methods on November 16, 1990. In order 
to minimize any interruption in its collection of | 
take-or-pay costs incurred from Tennessee, 
Alabama-Tennessee asserts that it would have to 
file revised charges to pass through its charges from 
Tennessee to its own customers before it knows 
whether the Commission will accept either of 
Tennessee's alternative proposals, and if so, which 
one. 

35 Texas Gas Transmission Corporation also 
urges the Commission to minimize the problems of 
downstream pipelines by permitting them at least 30 
days after filings by upstream filings to make the 
downstream tracking filings, by shortening the 
suspension period for downstream filings, and by 
permitting the collection of interest on any deferred 
billings by downstream pipelines in these 
circumstances. 

86 See CNG Transmission Corporation, 53 FERC 
4 61,191 (1990). 
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allocation methodologies even though 
their upstream billings would not 
change. They are entitled to no more 
time to comply than any upstream 
pipeline. If an upstream pipeline was 
subject to the stay and did not 
implement an alternative filing before 
the effective date of the stay, the 
downstream pipelines are not being 
billed take-or-pay fixed charges by the 
upstream pipelines, and the downstream 
pipelines are not harmed by a 
simultaneous effective date for the stay. 
The allowance of interest will preclude 
any loss by virtue of a lag in 
downstream billing. Furthermore, 
downstream pipelines are permitted to 
pass through take-or-pay costs in the 
amount billed by upstream pipelines, 
i.e., they will not be required to absorb 
any part of such charges, as discussed 
infra. Interest accrual will also preclude 
any loss by a downstream pipeline 
whose upstream pipeline supplier was 
ruled to be exempt from Order No. 528 
shortly before the stay took effect. 

Filings to implement alternative ~ 
allocations, like all notices of rate 
changes, must be made at least 30 days 
prior to their proposed effective date, 
and billings thereunder may be 
suspended. Thus, downstream pipelines 
have as much time under Order No. 528 
as they have had under Order No. 500 to 
prepare downstream passthrough filings 
when their upstream pipelines make 
such filings. Downstream filings have 
heretofore been accepted subject to the 
outcome of any pending proceedings on 
the upstream filings, and this procedure 
will be continued.*7 Thus, there is no 
need for downstream filings to be 
deferred pending final orders accepting 
upstream filings. 


C. Legal and Policy Objections to 
Principles and Guidelines for Future 
Filings 


1. Limitation on Use of Volumetric 
Surcharges and Other Suggestions for 
New Allocation Methods 


Natural Gas Supply Association 
(NGSA) argues that the Commission 
erred by allowing the possibility that 
part of the costs now allocated to fixed 
charges could be reallocatedto 


37 It can be expected that some downstream 
pipelines may need to use allocation methods that 
differ in some ways from their upstream suppliers. 
For example, some of their upstream pipelines may 
have take-or-pay fixed charges under a settlement 
based on the purchase deficiency allocation 
method, while the downstream pipeline has no such 
settlement, and therefore would be prohibited from 
using the same method of allocation. Also, a 
downstream pipeline may be charged by several 
different upstream pipelines with tifferent forms of 
allocation. 
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volumetric surcharges, because 
volumetric surcharges impose a 
disproportionate burden on producers 
through their “netback” effect ** on 
wellhead prices.*® NGSA suggests that 
the costs now recovered through fixed 
charges should be allocated on the basis 
of total contract demand levels of 
current sales customers and former 
sales customers who have converted to 
transportation. Under NGSA’s proposal, 
no fixed charges would be assessed to 

’ shippers for transportation provided 
under individual NGA section 7(c) 
certificates (as opposed to 
transportation under blanket, open- 
access certificates), nor to new open- 
access firm customers, nor to past 
customers who no longer buy from or 
transport on the system. NGSA would 
allow exceptions to this rule only where 
this method of allocation produces fixed 
charges to certain customers or 
customer classes that substantially 
exceed industry-wide average increases. 
In such cases, pipelines could reclassify 
costs from fixed charges to volumetric 
surcharges only after absorbing half of 
what is to be reclassified, provided that 
the balances are reamortized over a long 
enough period to minimize the 
surcharges, 

The American Public Gas Association 
(APGA) also proposes an allocation 
methodology to serve as a “baseline” 
around which negotiations can proceed. 
APGA’s proposal would require pipeline 
absorption between 25 to 50 percent and 
allow pipelines to directly bill an 
equivalent portion of these costs to all 
customers (firm and interruptible) on the 
basis of actual throughput during the 
most recent rate case test period or 
other current period for which data is 
available, and to recover the balance 
through a commodity surcharge on all 
throughput. APGA urges that 
interruptible customers must be made to 
bear an equitable share of the take-or- 
pay costs, since they benefitted greatly 


38 “Netback” pricing at the wellhead results from 
a market-determined price at the burner tip, ie. if 
consumers, or at least certain consumers, are only 
willing to pay a certain price for delivered gas as a 
result of market conditions, then the-wellhead price 
is determined by subtracting the cost of delivery, 
including add-ons such as take-or-pay charges, from 
the burner-tip price. Thus, the greater the take-or- 
pay charges added to the unit price of delivered gas, 
the less the producers may receive. 

3® Under Order No. 528, pipelines are allowed to 
recover at most 75 percent of their costs through 
volumetric surcharges. Order No. 528 permits costs 
which would have been included in the fixed charge 
under Order No. 500 to be reallocated into the 
volumetric surcharge. In addition, filings for new 
take-or-pay costs may also recover up to 75 percent 
through volumetric surcharges, if the pipeline 
absorbs 25 percent. See Arkla Energy Resources 
(Docket No. RP91-49-000), 54 FERC { 61,011 
(January 10, 1991). 


from the transition to open-access 
transportation. Furthermore, APGA 
argues that the pipelines should be 
required to absorb whatever amount 
would have otherwise been allocated to 
defecting customers who are no longer 
on the system (in addition to the initial 
25 to 50 percent absorption) rather than 
imposing such costs on remaining firm 
customers. 

Saguaro Power Company, which is 
planning to operate a new gas-fired 
cogeneration facility in Clark County, 
Nevada, and to sell electricity to 
Nevada Power Company, requests that 
transportation services to new 
incremental customers, such as itself, be 
exempt from volumetric take-or-pay 
surcharges. Atlanta Gas Light Company 
(Atlanta), which became a sales 
customer of East Tennessee Natural Gas 
Company (a downstream customer of 
Tennessee Gas Pipeline Company) in 
December 1988, requests that no take-or- 
pay charges be assessed to new 
customers, such as itself, who had no 
responsibility for creating the take-or- 
pay liabilities. Atlanta had no liability 
for the downstream passthrough of 
Tennessee’s fixed charges under the 
purchase deficiency allocation 
methodology, and seeks exemption from 
the passthrough of charges under any 
revised methodology. Niagara Mohawk 
Power Corporation requests the 
Commission to clarify that cost 
allocation proposals must attempt to 
match cost causation and cost 
responsibility to the extent possible, 
even though the purchase deficiency 
allocation method, which largely 
accomplished that goal, is not 
permissible, and suggests that take-or- 
pay costs be allocated on the basis of 
D-1 billing determinants.*° Both 
Niagara Mohawk and Atlanta ask that 
the Commission make clear that cost 
allocation methodologies must not 
unduly burden any captive sales 
customer, large or small. Niagara 
Mohawk argues that residential 
customers of large distributors are no 
better able to absorb take-or-pay costs 
in their gas bills than customers of small 
distributors, and neither category of 
customer is more or less deserving of a 
price break. 

As these arguments indicate, each 
segment of the industry continues to 
argue for an allocation method that 
minimizes its financial responsibility for 
paying these take-or-pay transition 
costs. This is to be expected, especially 
where, as here, many of the parties have 
already contributed significantly and 


4° [1-1 billing determinants reflect a measure of a 
customer's peak usage or entitlement. 
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shared in the financial “pain” of 
addressing the take-or-pay situation. For 
instance, as noted earlier, producers, 
pipelines, and consumers have all 
shouldered a part of the burden of the 
transition to a more competitive market, 
consistent with the Commission's 
equitable sharing policy. Producers have 
entered into settlements with pipelines 
under which they have agreed to 
settlement payments which on average 
represent less than 20 cents per dollar of 
relief given to the pipelines. Pipelines 
have also shouldered a significant part 
of the burden of the transition to a 
competitive market by agreeing in their 
filings to date to absorb, in the 
aggregate, just under 40 percent of the 
total settlement costs included in those 
filings. Consumers have also shared in 
the burden, since the pipelines’ fixed 
charges and volumetric-surcharges are 
ultimately paid by consumers. 

At the same time, the Commission is 
mindful that many have benefitted 
significantly from the development and 
maturation of the open access 
transportation program. For example, 
the open access program has provided 
gas consumers with greater access to 
the competitive wellhead market. 
Indeed, from 1985 to 1989, the annual 
average wellhead price of gas decreased 
from $2.51 per Mcf to $1.69, and the 
annual average city-gate price 
decreased from $3.75 to $3.01 according 
to data from the U.S. Department of 
Energy, Energy Information 
Administration.*! Similarly, LDCs have 
been given greater choices in the 
marketplace than ever before, while 
maintaining their right to use firm 
pipeline capacity—either for firm sales 
or transportation. 

In assessing these arguments, the 
Commission must use its expertise to 
consider, weigh, and balance the 
relative benefits and burdens on each 
segment of the industry. But this task is 
no easier today than it was in 1987 wken 
Order No. 500 was first issued. This is 
one of the reasons why the Commission 
chose the approach it took in Order No. 
528—to allow the parties significant 
flexibility to tailor allocation plans that 
meet the specific situations remaining 
on their systems. At the same time, the 
Commission retained the authority to 
accept or reject, in whole or in part, a 
particular filing it did not find to be in 
the public interest. 

Thus, while on the one hand, 
volumetric surcharges could have an 
adverse effect on the prices of producers 
who have already contributed 


41 EIA, Natural Gas Monthly, Sept. 1990, Tabie 4 
at p. 8. 
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significantly in this situation, on the 
other hand, there may be a variety of 
advantages to their use. A fixed charge, 
by definition, is a charge that is payable 
each month without regard to the 
amount of gas taken. Thus, fixed 
charges must be based on some 
historically determined factor—contract 
demand, peak usage in prior periods, 
volumes taken in some prior period, 
etc.*? Volumetric surcharges, on the 
other hand, are collected only on the 
basis of current usage, and thus, their 
use clearly avoids the problem the court 
in AGD-I/ had with the purchase 
deficiency allocation method.** 
Volumetric surcharges may also apply 
to interruptible sales and transportation, 
while fixed charges do not, and thus 
spread the take-or-pay settlement costs 
over a greater number of parties. 

Applying volumetric surcharges to 
interruptible services may affect spot 
market prices at the wellhead, since 
interruptible customers as a group are 
better able to enter or leave the market, 
and have more impact on prices than 
firm customers whose demands may be 
less flexible. However, there are many 
other factors that affect wellhead prices, 
and the impact of take-or-pay 
volumetric surcharges at any given time 
is difficult to measure. Moreover, 
producer proceeds are unlikely to be 
reduced dollar for dollar by the — 
of volumetric surcharges on 
In many transactions, market forces veil 
impose the costs of volumetric 
surcharges on the consumers. In others, 
the pipeline will absorb some or all of 
the costs by discounting its 
transportation charges. There is a give 
and take in the effect of market forces 
on gas prices, and it is difficult, if not 
impossible, to predict or measure how 
those forces will affect prices, or whose 
prices will be affected. 

Simply put, the use of a volumetric 
surcharge presents a classic dilemma for 
the Commission. Producers—who have 
contributed to settling take-or-pay 
problems—may be adversely affected 
by further shifts of amounts previously 
collected through the fixed charge to 
additional volumetric surcharges. At the 
same time, consumers may be required 
to pay greater levels of fixed charges 
under a revised allocation methodology. 
And the pipelines—who have already 
absorbed at least 39.3 percent **—must 


#2 See the discussion, infra, of the claims that 
some of the recovery mechanisms allowed under 
Order No. 528 would violate the filed rate doctrine. 

#3 As discussed in Order No. 528, and in this 
order, there are also forms of fixed charges which 
do not run afoul of the filed rate doctrine. 

*4 Regulation of Natural Gas Pipelines After 
Partial Wellhead Decontrol, FERC Stats. and Regs., 


be provided a reasonable opportunity to 
recover a portion of their prudently 
incurred buyout and buydown costs. 

Accordingly, in order to balance these 
competing interests, the Commission is 
granting in part the requests for 
rehearing concerning the use of 
volumetric surcharges to recover take- 
or-pay costs. Order No. 528 permitted 
pipelines to seek to recover the amounts 
previously recovered through the fixed 
charge by volumetric surcharges alone. 
Thus, pipelines may, under Order No. 
528, recover up to 75 percent of their 
costs pursuant to a volumetric 
surcharge. This is true whether the costs 
in question are costs which the pipeline 
previously inciuded in an Order No. 500 
filing or are new costs which the 
pipeline never previously filed to 
recover. By contrast, Order No. 500 
limited the costs that could be recovered 
under the volumetric surcharge to 50 
percent of the pipelines’ total take-or- 
pay settlement costs. The Commission 
explained in Order No. 500, 


This will serve to ameliorate the adverse 
impact a 100 percent volumetric allocation 
method could have on particular customers or 
classes of customers.*® 


Upon further consideration, the 
Commission concludes that, absent 
agreement of interested parties 
(pipelines, producers, LDCs, end-users, 
and state commissions), the Order No. 
500 cap on volumetric surcharge 
recovery should be retained for all costs 
included in previous Order No. 500 
filings (old costs). However, the 
Commission will continue to permit 
pipelines to seek to recover, in 
volumetric surcharges, up to 75 percent 


_of new costs not previously included in 


an Order No. 500 filing. 

As noted earlier, the Commission 
believes that these limits on the use of 
volumetric surcharges appropriately 
balance several competing policy 
concerns. The Commission is concerned 
that increases in volumetric surcharges 
above the 50 percent level, at least for 
old costs, may be inconsistent with the 
Commission's policy of spreading costs 
equitably among all segments of the 
natural gas industry. As the Commission 
discussed in detail in Order Nos. 500-H 
and 500-I, producers have made real 
and substantial concessions in their 
settlements with pipelines. For example, 
in Order No. 500-1, the Commission 
stated that, in their settlements, 


Producers have foregone their contractual 
right to obtain a price above the current 


Regulations Preambles { 30,867 at p. 31,523 (1989) 
(Order No. 500-H) (Final Rule). 

4 Order No. 500, FERC Stats. and Regs., 
Regulations Preambles, 30,761 at 30,787 (1987). 
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“market price—the price for which they 
- bargained and on which they relied when 


they invested in drilling for the gas. Thus, if 
producers had sought to enforce the contract 
in court, they in all likelihood would have 
ultimately received significantly more for the 
gas than they now will under the take-or-pay 
settlement and selling the gas on the market. 

There is thus little doubt that under the 
settlements the producers have agreed to 
accept payments by pipelines which are far 
less than those to which they were entitled 
under the contracts and which they could 
have obtained by enforcing the contracts. As 
stated in Order No. 500-H, in the small 
number of court cases litigated to judgment 
without settlement the producers have 
generally won.*® 


Increased volumetric surcharges could 
cause producers to bear even more of ~ 
the burden of resolving the industry's 
take-or-pay problems. The additional 
transportation costs resulting from the 
increased volumetric surcharges might 
reduce the amount of money that gas 
producers with access to alternative 
fuels or multiple sources of supply are 
willing to offer producers for the actual 
purchase of gas. This is because the 
purchaser might be unwilling to 
purchase the gas unless its total costs, 
including transportation costs, are less 
than the cost of obtaining alternative 
fuels or multiple sources of supply. 
Given the substantial concessions 
producers have already made in their 
take-or-pay settlements with pipelines, 
the Commission believes that a 
significant additional absorption 
through the net-back pricing effect of 
volumetric surcharges could result in 
producers bearing too much of the 
burden of resolving the take-or-pay 
problem. For these reasons, the 
Commission believes that the 50 percent 
cap on the recovery of take-or-pay costs 
through volumetric surcharges originally 
imposed in Order No. 500 should be 
retained for all old costs that the _ 
pipelines originally filed to recover 
under Order No. 500, absent agreement 
by all parties otherwise.*7 

However, the Commission also 
recognizes that, as the open access 
transportation program continues, an 
increasing number of the pipelines’ firm 
sales customers are switching to 
transportation—either firm or 
interruptible—or leaving the system 
altogether. Some pipelines have 


** Order No. 500-I, FERC Stats. and Regs., 
Regulations Preambles, 30,880 at 31,695-700 (1990). 
*7 As discussed below in the section concerning 


ining the requirement in Order No. 528 
that pipelines that previously agreed to absorb 50 
percent of costs included in an Order No. 500 filing, 
must continue to absorb 50 percent of those costs, 
absent agreement by all parties otherwise. 
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relatively few firm sales or 
transportation customers left. Thus, it 
may not be practicable for these 
pipelines, when they file to recover 
additional costs in the future, to recover 
those costs other than through a 
volumetric surcharge. Accordingly, the 
Commission will permit pipelines filing 
to recover new costs not previously 
included in an Order No. 500 filing, to 
seek recovery of up to 75 percent of 
those costs through a volumetric 
surcharge. Given the substantial 
progress pipelines have made in 
resolving their take-or-pay problems as 
discussed in Order Nos. 500-H and 500- 
I, the pipelines have probably already 
incurred, and included in their Order 
No. 500 filings, the bulk of the settlement 
costs that will be necessary to resolve 
the take-or-pay problems resulting from 
the transition to open access 
transportation. 

The Ccmmission recognizes that not 
permitting pipelines to shift old costs 
from direct bills to volumetric 
surcharges could, without a special 
adjustment in the allocation of the fixed 
charge for small customers, make it 
difficult to achieve the Commission’s 
objective of minimizing harm to small 
captive sales customers. Accordingly, 
the Commission will require pipelines to 
reallocate 50 percent of the take-or-pay 
settlement costs that would otherwise 
be allocated to small customers under 
the pipeline’s revised allocation method 
to the pipeline’s other customers paying 
the fixed charge. The small customers 
receiving such relief would be the 
pipeline’s “SGS” or “G” rate schedule 
customers. Such customers have 
traditionally been treated differently 
from the pipeline’s other customers for 
purposes of determining their rates, 
since these small customers have 
special characteristics. 

The Commission notes that in several 
filings already made under Order No. 
528, certain protestants have contended 
that unless the pipeline is required to 
utilize a “true-up” mechanism, its 
recovery under volumetric surcharges 
may exceed the percentage it is 
purportedly recovering (and its 
percentage of absorption will be less 
than it purports to absorb) if its actual 
throughput during the amortization 
period is greater than the throughput 
projected in designing the surcharges. In 
Arkla Energy Resources,** the 
Commission requires the use of a 
reconciliation procedure under which 
the pipeline would adjust its volumetric 
surcharge each year of the amortization 
period to avoid overrecovery of 


“8 54 FERC { 61,011 (1991). 


underrecovery to take-or-pay charges 
due to variations between actual and 
projected throughput. Arkla was not 
permitted, however, to adjust its 
surcharge to reflect underrecovery due 
to discounting rates on the service to 
which the surcharges applied. Such 
underrecoveries would be the result not 
of inaccuracies in the projected 
throughput used to design the volumetric 
surcharge, but of market conditions 
preventing the pipeline from collecting 
the full amount of the volumetric 
surcharge. Consistent with the 
Commission’s general policy that 
pipelines may not recover the value of 
transportation discounts given to one 
customer from their other customers, 
pipelines should absorb the cost of any 
discount given of the volumetric 
surcharge and should not be permitted 
to shift those costs to their other 
customers through a true-up mechanism 
included in the volumetric surcharge. So 
that there will be no dispute whether a 
particular discount relates the 
volumetric surcharge or another part of 
the pipeline’s rates, the Commission 
believes that, absent agreement of the 
parties, all transportation discounts 
should be attributed first to the take-or- 
pay volumetric surcharge. 

The Commission believes that, absent 
agreement of the parties otherwise, 
pipelines should include true-up 
mechanisms, similar to that required for 
Arkla, in any proposal to recover 
through a volumetric surcharge costs not 
previously included in a volumetric 
surcharge established pursuant to Order 
No. 500. Thus, the true-up mechanism 
would cover any costs being shifted 
from a fixed charge to a volumetric 
surcharge and any new costs which 
have not previously been the subject of 
an Order No. 500 filing.*® 

Finally, in order to foster competitive 
markets for transportation and sales 
gas, the Commission encourages 
pipelines and parties to consider 
designing mileage-sensitive volumetric 
surcharges to the extent appropriate and 
feasible. This would provide an 
opportunity for captive shippers 
(whether at the supply end or at the 
demand end) to avoid excessive 
surcharges on certain pipelines. Because 
shippers would, under such a 
mechanism, be paying a surcharge 
proportionate to their use of that 
pipeline, the volumetric surcharges 


«® The Commission did not require the use of a 
true-up mechanism for volumetric surcharges prior 
to the issuance of Order No. 528, and we will not 
impose such a mechanism on surcharges that were 
not stayed under Order No. 528, but any newly filed 
volumetric surcharges should incorporate a 
mechanism similar to that required in the Arkla 
case. 


would not fall disproportionately on 
those parties which use only a portion of 
that pipeline to connect with the captive 
market or producer. 

Since the Commission is not 
undertaking to mandate an allocation 
methodology for the reasons discussed 
above, we need not address the merits 
of the specific proposals of NGSA, the 
APGA, Saguard, Atlanta, and Niagara 
Mohawk, except to the extent we have 
addressed them in the discussion of 
volumetric surcharges above. Pipelines 
do not have to impose take-or-pay 
volumetric surcharges on interruptible 
customers as the APGA proposes, 
although there may be justifications for 
such imposition in individual 
proceedings, nor do pipelines have to 
absorb amounts that might be 
attributable to former customers (under 
some allocation methodology) who are 
no longer subject to current billing. 
Every equitable argument for exempting 
one class of customer or another that the 
Commission might accept results in 
increasing the burden on other segments 
of the industry, either the remaining 
customers, the pipelines, or producers. 
At some point rigorous adherence to the 
principle of cost causation defeats the 
goal of spreading the costs as broadly as 
possible and getting the take-or-pay 
problem finally resolved. As the 
Commission stated in Order No. 528, we 
are allowing pipelines and affected 
parties leeway to devise take-or-pay 
cost allocation methodologies that deal 
with the exigencies of their individual 
situations as equitably, expeditiously, 
and pragmatically as possible. 


2. Absorption by Upstream Pipelines 


In Order No. 528, the Commission 
reaffirmed its Order No. 500 equitable 
sharing policy. Thus, the Commission 
stated, 


Absent agreement with its customers and 
all other affected parties, the Commission 
will continue to require absorption as 
provided in Order No. 500 and the cases 
decided after Order No. 500. Therefore, 
absent agreement, a pipeline must continue to 
absorb the same amount of its take-or-pay 
settlement costs as it is currently absorbing 
under its existing passthrough mechanism. 


Several pipelines applicants take 
issue both with the Commission's 
reaffirmation of its prior precedent 
concerning equitable sharing and its 
requirement that pipelines with existing 
mechanisms continue to absorb the 
same percentage of costs as they 
previously agreed to absorb. 
Transwestern Pipeline Company, 
Northern Natural Gas Company, and 
Florida Gas Transmission Company 
(collectively “Enron”) argue that 
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pipelines are entitled to a reasonable 
opportunity to recover prudently 
incurred costs, and that neither of the 
options provided under Order No. 500, 
i.e., commodity sales rates surcharges or 
the equitable sharing mechanism, afford 
such an opportunity.®° Enron further 
submits that, contrary to the 
Commission's statement in Order No. 
528, none of the court decisions 
concerning the Order No. 500 series of 
orders have approved the equitable 
sharing mechanism. *! Thus, Enron 
argues that the Commission must allow 
pipelines to file to recover both past and 
future take-or-pay costs through some 
form of fixed or volumetric charges, with 
no requirement for absorption. Arkla 
Energy Resources (AER) also argues for 
some form of special passthrough 
mechanism with no requirement of 
absorption, noting that its sales 
customers now account for such a small 
portion of its throughput, that recovery 
through the commodity component of its 
sales rates alone is not feasible in its 
situation. 5? 

Tennessee Gas Pipeline Company, et 

al. seeks rehearing and clarification 

that Order No. 528 does not preclude 
pipelines filing to revise the allocation of 
their existing take-or-pay costs from 
proposing changes in the equitable 
sharing formula used in their previous 
filings, so long as the revised filing fully 
satisfies the absorption requirements of 
Order No. 500. Tennessee notes that it 
recently filed a proposal {in Docket No. 
RP91-29-000) under which it would 
reduce its 50 percent absorption and 50 
percent fixed charge recovery, and add 
a volumetric surcharge to make up the 
difference. Tennessee asserts that some 
change in its existing equitable sharing 
formula is necessary to satisfy the 
Commission's guideline that burdens on 
the pipeline’s captive sales customers 
should be minimized. However, 
Tennessee argues that because of the 
inherent risks of recovery on a 
volumetric basis due to competitive 
discounts, weather patterns, and other 
market factors, the actual cost 
absorption under its revised approach 
could exceed 50 percent. Tennessee 
argues that it would be discriminatory 
and arbitrary to hold it to a 50 percent 
absorption requirement notwithstanding 
the changed circumstances of the AGD- 
I remand, and that while a pipeline 


5° Enron joint Request for Clarification or 
Rehearing pp. 7-8. 

51 Enron Rehearing p. 10. 

52 Request for Clarification or Rehearing of Arkla 
Energy Resources pp. 5-6. 

Tennessee filed jointly with its affiliates, 
Midwestern Gas Transmission Company and East 
Tenriessee Natural Gas Company. 


might have determined that 50 percent 
absorption was tolerable under a 
purchase deficiency allocation, it might 
not have elected to absorb the same 
amount under a different allocation 
methodology. 

Enron interprets the Commission's 
statement that a pipeline must continue 
to absorb the same amount of its take- 
or-pay settlement costs as it is currently 
absorbing under its existing mechanism 
as applying not only to the costs 
included in the pipeline’s prior Order 
No. 500 filings, but also to new take-or- 
pay costs not included in prior filings. 
Enron argues that the Commission erred 
in requiring pipelines to absorb in future 
take-or-pay filings the same amount of 
its take-or-pay settlement costs that they 
currently absorb under their existing 
passthrough mechanisms. The pipelines 
had no notice when they made previous 
tariff filings that their percentage of 
absorption would limit their right to 
recover costs in future filings, Enron 
maintains. Enron also asserts that 
absorption should not be required to the 
extent the pipeline does not seek the 
guaranteed recovery of a fixed charge 
for either costs included in prior filings 
or new costs, since these features were 
considered as a “trade-off” or as a guid 
pro quo in Order No. 500. Unless the 
Commission merely intends the 
statement to this effect as a suggestion, 
Enron argues, it erred by promulgating 
this limitation on recovery as a “rule” 
without going through the notice and 
comment procedures required by the 
Administrative Procedure Act. 5 On the 
other hand, Orange and Rockland 
Utilities, Inc. argues that the 
Commission erred by not imposing cost 
absorption as a mandatory condition on 
new pipeline filings. 5¢ 

Ever since the issuance of Order No. 
500, the Commission's policy concerning 
take-or-pay has been based on the 
fundamental principle that all segments 
of the industry—pipelines, producers, 
LDCs, industrial end-users, and other 
consumers—should share in the costs of 
resolving pipeline take-or-pay 
obligations, which arise from the 
transition to a more competitive natural 
gas industry. The Commission has 
stated repeatedly that no single segment 
of the industry is to “blame” for those 
transition costs. Furthermore, all 
segments of the industry have benefitted 
from the transition to a more 
competitive market. 


ae of Tennessee Gas Pipeline Company et 
al. for Rehearing and : 


tion p. 6. 
55 Enron Rehearing pp. 14-18. 
5€ Application of Orange and Rockland Utilities, 
Inc. for Rehearing P. 6. 


Thus far, producers, pipelines, and 
consumers have all shouldered a part of 
the burden of the transition to a more 
competitive market, consistent with the 
Commission's equitable sharing policy. 
As the Commission stated in Order No. 
500-H, producers have entered into 
settlements with pipelines under which 
they have agreed to settlement 
payments which on average represent 
less than 20 cents per dollar of relief 
given to the pipelines. These agreements 
“appear to represent real and 
substantial concessions in light of the 
fact that, where producers have pursued 
their claims in court, courts have almost 
uniformly ordered pipelines to pay 
producers the full amount of their take- 
or-pay obligations under the applicable 
contract.” 57 Pipelines have also 
shouldered a significant part of the 
burden of the transition to a competitive 
market by agreeing in their filings to 
date to absorb, in the aggregate, just 
under 40 percent of the total settlement 
costs included in those filings. 
Consumers have also shared in the 
burden, since the pipelines’ fixed 
charges and volumetric surcharges (at 
least in part) are ultimately paid by 
consumers. The Commission's 
statements in Order No. 528 concerning 
pipeline absorption of costs reflect the 
Commission's belief that pipelines 
should continue to absorb a share of the 
costs, just as producers and consumers - 
are 

In challenging the Commission's 
continued application of the equitable 
sharing policy to pipelines, the pipeline 
rehearing applicants rely primarily on 
the principle that pipelines are entitled 
to a reasonable opportunity to recover 
all prudently incurred costs, contending 
that the take-or-pay settlement costs 
involved here are such prudently 
incurred costs. However, the pipelines 
ignore two other equally well- 
established principles: {1) That the 
Commission need not provide pipelines 
a mechanism for guaranteed recovery of 
costs which market conditions would 
not otherwise permit them to recover 
and (2) that current ratepayers should 
only bear the legitimate costs of ~ 
providing service to them. The 
Commission believes that these two 
principles support the equitable sharing 


. policy. 


The courts have consistently held that 
the Commission need not protect 
pipelines from underrecoveries of costs 


57 FERC Stats. and Regs., Regulations Preambles 
{ 30,867 at p. 31,523 (1989) (Order No. .500-H) {Final 
Rule). 





Federal Register / Vol. 56, No. 31 /: Thursday; February 14, 1991 / Rules and Regulations 5939 


resulting from market conditions.5* 
Indeed, in Associated Gas Distributors 
v. FERC, 824 F.2d 981, 1025-26 (D.C. Cir. 
1987} (AGD-1), in generally affirming the 
bulk of Order No. 436, the court held: 

Despite * * * constraints on the 
Commission’s power to limit passthrough by 
decree, it has considerable ability to protect 
consumers by bringing about market 
conditions that prevent a pipeline from 
passing costs forward. The NGPA’s legal 
limits on restricting passthrough clearly do 
not bar rules tending to generate such market 
conditions * * *. Indeed, that is the principle 
underlying Order No. 436. (emphasis in 
original.) 

The pipeline’s absorption of a portion 
of their take-or-pay settlement costs 
results ultimately from conditions in the 
natural gas market that do not permit 
the pipelines to recover all their costs, 
not Commission decree. It should be 
remembered that in its Order No. 500 
policy statement, the Commission 
affirmed that pipelines had the 
opportunity to seek recovery of 100 
percent of their prudently incurred take- 
or-pay costs by filing a section 4 rate 
case to include those costs in their 
commodity sales rates. Thus, the 
Commission has not, by decree, 
prohibited pipelines from recovering all 
their take-or-pay settlement costs. In 
recognition of the claim that for all or 
most pipelines, including the take-or-pay 
settlement costs in commodity sales 
rates does not provide a realistic 
opportunity to recover more than a very 
small portion of those costs, the 
Commission provided another way for 
pipelines to recover their costs. 
Nonetheless it is market conditions 
generally that prevent open access 
pipelines from recovering a significant 
portion of their take-or-pay costs 
through their commodity sales rates, and 
that fact does not require the 
Commission to develop an alternative 
recovery mechanism which guarantees 
pipelines to recover 100 percent of those 
costs. 

In recognition of the fact that the 
Commission’s open access 
transportation program, which is 
benefitting the entire natural gas 
industry including consumers, has 
created a situation in which many 
pipelines will be able to recover few, if 
any, take-or-pay costs through their 
commodity sales rates, the Commission 
has permitted pipelines to use an 
alternative recovery mechanism which 
permits them to recover a sufficiently 
large percentage of the costs so that 
their financial viability and ability to 


58 See e.g., Transwestern Pipeline Co. v. FERC, 
820 F.2d 733, 741-742 (5th Cir. 1987); Tennessee Gas 
Pipeline Co. v. FERC, 824 F.2d 78, 80 (D.C. Cir. 1987). 


provide service to their customers is not 
undermined. The Commission now turns 
to the second principle that supports 
requiring pipelines to absorb a portion 
of their costs. As the United States 
Court of Appeals for the District of 
Columbia Circuit has stated in NEPCO 
Municipal Rate Committee v. FERC, 668 
F.2d 1327 (D.C. Cir. 1981), “rate payers 
should bear only legitimate costs of 
providing service to them.” In the 
context of determining the investment 
which may be included in rate base, this 
principle is generally referred to as the 
“used and useful” principle, namely that 
only investment in plant that is used and 
useful for providing service may be 
included in rate base. By analogy, the 
same principle applies here. 

The court of appeals has affirmed the 
Commission’s disallowance of a 
pipeline’s recovery of the costs of a 
failed gas supply project based on the 
used and useful principle.5® In that case, 
the court stated, as we pointed out in 
Order No. 528,°° 


We therefore assume that the natural gas 
pipeline and its ratepayers were equally 
blameless for the losses at issue. That 
assumption, however, need not lead to the 
conclusion that Natural’s ratepayers must, 
through the utility's cost of service, make 
good on all or any part of the money Natural 
lost. The Natural Gas Act simply does not 
guarantee the shareholders of even a 
prudently managed utility that ratepayers can 
always be stuck with the bill for supply 
projects that turn out to be total failures, 
however praiseworthy the utility's motives 
for undertaking those projects may have 
been. 


Similar to the costs of failed supply 
projects, take-or-pay settlement costs 
may be considered, at least in part, not 
used and useful in providing service to 
the pipeline’s ratepayers. While the 
contracts that gave rise to the pipeline’s 
take-or-pay liabilities may have been 
entered into to meet the reasonably 
anticipated needs of the pipeline’s 
customers, the full anticipated needs 
may not have materialized in many 
instances. As a result, the pipelines 
incurred take-or-pay liabilities with 
respect to gas for which demand did not 
fully develop. To the extent that the 
pipelines’ settlements resolve such 
outstanding liabilities, they are similar 
to the costs of failed supply projects. 
Accordingly, the fact those costs may 
have been prudently incurred does not 
mean that the pipeline must be given the 
guaranteed right to recover all of those 
costs. 


5® Natural Gas Pipeline Company of America v. 
FERC, 765 F.2d 1155 (DC Cir. 1985). 
60 Jd, at 1163-1164. 


After Order No. 528, pipelines are 
expected to make filings which revise 
the method by which costs included in 
their earlier filings have been allocated 


and to make filings to recover new costs 


for which the pipeline has not 
previously sought recovery.*! When the 
pipelines file merely to reallocate costs 
included in existing fixed charges, Order 


No. 528 stated that a pipeline should not 


seek to recover a greater percentage of 
those costs than it originally sought, 
although the pipeline may propose to 
recover parts of the costs previously 
included in fixed charges through a 
volumetric surcharge as one means of 
responding to the court’s opinion. This is 
consistent with the Commission’s goal 
of minimizing the disruptions that major 
changes in existing passthrough 
mechanisms would enfail. Pipelines that 
in previous filings agreed to absorb 50 
percent of the take-or-pay settlement 
costs there at issue, and have 
commenced the virtually guaranteed 
recovery of the balance through fixed 
charges, should not now be able to 
increase their percentage of recovery of 
those costs. The customers of such 
pipelines that have purchased gas 
subject to those fixed charges should not 
now be held responsible for a larger 
percentage of the overall amount of 
those costs, simply because the pipeline 
must reallocate the costs previously 
recovered in those fixed charges. 
However, pipeline are not limited in 
future filings, for new take-or-pay 
settlement costs to the percentage of 
recovery utilized in past filings.®* the 
concern about disruptive changes does 
not apply to new costs, since those costs 
have never been included in the 
pipeline’s existing passthrough 
mechanisms. The Commission indicated 
in Order No. 528 that the policies and 
precedents established under Order No. 
500 will continue to apply. Pipelines 
have always been free under Order No. 
500 to propose a percentage of 
absorption for new take-or-pay 
settlement costs, consistent with Order 
No. 500’s policy on the absorption 
issue,** which is different from the 


61 Since Order No. 528 does not establish a sunset 
date for take-or-pay passthrough filings, pipelines 
are free to make filings to recover additional costs 
not included in prior filings. In Order No. 528, the 
Commission stated, “Any tariff filings to recover 
additional take-or-pay settlement costs filed on or 
after the date of this order will be evaluated as a 
proposal for a new recovery mechanism under the 
principles set forth” in that order. Order No. 528, 53 
FERC at 61,595. 

62 Order No. 528, 53 FERC {fj 61,163 at 61,597. 

®3 Order No. 500, FERC Stats. and Regs., 
Regulations Preambles § 61,761 at 30,784-30,785, 
30,787. 
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percentage used in previous take-or-pay 
filings. 


3. Claims That Allocation 
Methodologies Violate Filed Rate 
Doctrine or Prohibition Against 
Retroactive Ratemaking 


The City of Willcox, Arizona, and 


Arizona Electric Power Cooperative, Inc. 


argue that the filed rate doctrine and 
prohibition against retroactive 
ratemaking cast a much broader net 
than the Commission recognized in 
Order No. 528. These doctrines prohibit 
pipelines from recovering costs related 
to past purchasing decisions, and the 
fact that the settlement costs pipelines 
are now seeking to recover may be 
“current” is irrelevant, they argue. 
Having failed to recover take-or-pay 
costs through the mechanisms that 
existed at the time the obligations were 
incurred, they assert, pipelines are not 
now permitted to recover these costs 
through new mechanisms that did not 
then exist. They argue that the take-or- 
pay settlement costs are non-recurring 
costs, and cannot be included in future 
rates.®* Similarly, Indiana Gas 
Company, Inc. argues that the threshold 
question to be dealt with is whether, in 
light of the prohibition against 
retroactive ratemaking, the pipelines 
should be authorized to recover take-or- 
pay settlement costs under any 
mechanism. A substantial question 
exists whether the take-or-pay costs 
constitute past losses, Indiana argues, 
and if so, the Commission is without 
power to permit their lawful 
passthrough in current rates, and should 
rescind Order No. 528 in its entirety. 
Indiana urges the Commission to 
establish a procedure to afford all 
interested parties a meaningful 
opportunity to present evidence and 
argument on this issue.®> 

Central Illinois Light Company argues 
that two of the allocation methodologies 
suggested in Order No. 528 will 
themselves violate the court's holding in 
AGD-II: Fixed charges based on 
throughput in the most recent rate case 
test period or some other current period, 
and fixed charges based on three-day 
peaks during such a period.®*® Central 


®4 Alabama-Tennessee Natural Gas Company 
makes similar arguments in its supplemental 
request for rehearing, and points out that it made 
these arguments in the Tennessee proceedings 
remanded by the court in AGD-II, which were not 
ruled on by the court. Alabama-Tennessee asserts 
that the issue was sent back to the Commission for 
further consideration. 

$6 The National Association of Gas Consumers 
make similar arguments in its request for rehearing. 

6¢ The lowa Utilities Board and Missouri Public 
Service Commission (filing jointly), Kansas Power 
and Light Company, and Michigan Consolidated 


Illinois asserts that under each of these 
methods, customers would be assigned a 
prospective fixed charge calculated on 
the basis of their past purchase 
decisions, independent of any present or 
future decisions by the customers during 
the period when the pipeline assesses 
the fixed charges. It is immaterial, 
Central Illinois argues, that the 
purchasing decisions on which the 
charges are based are in the recent past. 
Any analogy to the use of test period 
data for ratemaking purposes is 
misplaced, according to Central Illinois, 
because test period data may be used to 
allocate joint costs among different 
services or geographic zones, or to 
determine the level of costs recoverable 
from a class of customers, but not to 
establish billing determinants for 
specific customers. 

Consolidated Edison Company of 
New York, Inc. seeks modification of 
Order No. 528 to preclude pipelines from 
collecting more from individual 
customers under revised allocation 
methods than is permitted under their 
currently filed rates, arguing that to 
allow such collection would violate the 
filed rate doctrine. Consolidated Edison 
argues that pipelines assumed the risk 
that their take-or-pay filings might 
ultimately be found unlawful when they 
voluntarily elected the special billing 
mechanisms under Order No. 500. If 
their revised allocation methodologies 
result in reduced liability for certain 
customers, refunds may be required, but 
Consolidated Edison argues that 
customers with greater liability under 
the revised method may not be lawfully 
charged higher amounts than their 
liability under the orginal take-or-pay 
filings.*7 Central Hudson Gas & Electric 
Corporation makes a similar argument 
directed specifically at the recent filing 
by Tennessee Gas Pipeline Company in 
Docket No. RP91-29-000. 

Recovery of eeearans: settlement 
costs is not barred by the filed rate 
doctrine or the prohibition against 
retroactive ratemaking. To the extent 
such costs were incurred to terminate or 
reform gas purchase contracts, they are 
presently incurred costs that relate to 


Gas Company also make these arguments in their 
requests for rehearing. 

87 Citing, Federal Power Commission v. 
Tennessee Gas Transmission Company, 371 U.S. 
145 (1962) (pipeline required to refund overcharges 
to certain customers but prohibited from 
surcharging other customers to prevent 
underrecovery of costs). 

6® Requests for rehearing by Central Hudson 
directed specifically to Tennessee's recent filing, as 
well as requests concerning that filing by National 
Fuel Gas Supply Corp., Cities of Clarksville, 
Tennessee et a/., Tennessee Shippers, and 
Tennessee itself will be addressed in orders dealing 
with that filing, and not in this proceeding. 


current or future service, not past 
service. To the extent costs are incurred 
to extinguish take-or-pay liabilities that 
accrued in the past, they are nonetheless 
current costs. Where pipelines made 
take-or-pay payments when they were 
first due and payable, such payments 
were not treated as costs of current 
service but as prepayments for gas to be 
taken in the future under make-up 
provisions.®® Pipelines were permitted 
to capitalize such payments and receive 
carrying charges on them, but not to 
recover the principal through current 
rates. Only when the pipelines began 
making take-or-pay settlements 
payments to producers did such 
liabilities become a current cost eligible 
for recovery through rates. The 
Commission has long recognized that 
these settlement costs are non-recurring 
and, accordingly, devised special billing 
mechanisms to permit their being 
recovered through one-time lump sum 
payments or amortized over a 
reasonable period of time. The non- 
recurring nature of these costs does not 
bar their recovery, particularly in light 
of the special nature of these costs—the 
price of the transition to a more 
competitive natural gas market. 

The issue raised by Central Illinois 
will be addressed in connection with 
specific filings to revise allocation 
methods under Order No. 528. Fixed 
charges based on test period throughput 
or three-day peaks would not violate the 


‘filed rate doctrine if such throughput or 


peaks can be used as reasonable 
predictors of future usage. The extent to 
which a customer may be able to adjust 
its test period usage to reflect other facts 
in predicting future usage may make a 
difference in evaluating such proposals 
under the filed rate doctrine. 

We will also defer consideration of 
the issue of a customer's greater liability 
under a revised allocation until it arises 
in an Order No. 528 filing. There are 
many possibilities for reconciling 
customers’ liabilities under the purchase 
deficiency allocation method and a 
revised allocation method. But the 
Commission is in no position now to 
anticipate every such possibility and 
render advisory opinions. Increased 
rates to some customers may be 
necessary to remedy the Commission's 


6° In AGD-Ii, the court concluded that 
prepayments are not payments for gas to the extent 
that the gas is not taken, and upheld the 
Commission's ruling in ANR Pipeline Company v. 
Wagner & Brown, 44 FERC { 61,057 (1988), that non- 
recoupable prepayments, as well as payments to 
buyout or buydown take-or-pay liabilities, are not 
part of the consideration for gas taken under same 
contract, and cannot be considered in determining 
whether the price ceilings under Title I of the NGPA 
have been exceeded. 
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legal error in requiring use of the 
purchase deficiency allocation method, 
even if such rates relate in part to. 
service during prior periods, and would 
not necessarily violate the filed rate 
doctrine.7° Moreover, customers have 
been en notice since protests to the 
take-or-pay filings were first received 
that the rates charged under the 
challenged allocation methodology 
would be subject to revision upon a final 
ruling on those challenges. 


4. Commission’s Allowance of More 
Than One Allocation Methodology. 

A number of applicants argue that the 
Commission erred by not promulgating a 
single cost allocation methodology to be 
utilized in lieu of the purchase 
deficiency method. Michigan 
Consolidated Gas Company (MichCon). 
argues that inviting pipelines and 
affected parties to devise allocation 
methods by negotiations will not 
work.7* If the pipelines continue to 
absorb the same amount, each dollar to 
be paid by one customer is a dollar not 
paid by another. Thus, it is a “zero-sum” 
game, MichCon asserts, and the 
settlement process will not lead to swift 
resolutions. The Natural Gas Supply 
Association (NGSA) urges the 
Commission to initiate a rulemaking 
proceeding by issuing a notice of 
proposed rulemaking setting forth a 
specific cost allocation methodology.”? . 
Otherwise, it asserts, negotiations to 
formulate such a methodology will 
become linked with, and delay, other 
pending preceedings and will not lead to 
prompt settlements because there is no 
“baseline point” from which such 
negotiations can proceed. Even where 
negotiations produce settlements, 
MichCon argues that such settlements 

-will reflect the pipelines’ monopoly 
power, and that captive customers with 
no viable alternatives for supply will be 
forced into acquiescing to their pipeline 
supplier’s proposals, regardless of 
whether the proposals are fair and 
equitable.?* According to NGSA, the 
flexibility that the Commission intended 
to afford pipelines and affected parties 
in addressing the cost allocation issue 
may enable pipelines to exploit their 
monopoly power to renew their control 
over merchanting gas on their 
systems.7* 


7° See Kansas Gas & Electric Co., 43 FERC { 61, 
407 at p. 62,045 (1988), and cases cited therein 
(Commission has authority to require surcharges to 
make a company whole, and must do so when it 
requires costs to be reallocated to undo what was 
wrongfully done by virtue of its earlier order). 

71 MichCon Request for Rehearing p. 6. 

72 NGSA Request for Rehearing p. 11. 

73 MichCon Rehearing p. 10. 

74 NGSA Rehearing p. 14, n. 14. 


The American Public Gas Association 
(APGA) asserts that under the 
Commission's approach, pipelines will 
formulate their take-or-pay filings with 
little or no input from the affected 
customers, begin collecting the filed rate 
subject to refund, and then begin the 
bargaining process.?* Many of the 
captive customers have very little 
bargaining power, APGA argues, and 
cannot negotiate a better deal because 
they cannot abandon a particular 
pipeline. Thus, APGA maintains, costs 
inevitably will be shifted toward 
captive, firm sales customers and away 
from interruptible customers with 
greater resources and competitive 
options.”® 

One size does not necessarily fit all. 
After three years of implementing the 
passthrough policies of Order No. 500 on 
as uniform a basis as possible, the 
Commission decided that it is now time 
to give those remaining pipelines subject 
to Order No. 528 and the affected parties 
additional flexibility to develop 
allocation methodologies that fit their 
situation. In our judgment, allowing such 
flexibility will more likely lead to 
quicker resolutions of the remaining 
take-or-pay problems than imposing one 
alternative allocation on all pipelines. 
The Commission thus suggested a. 
variety of acceptable possibilities and 
articulated the principles under which 
revised allocation methodologies would 
be evaluated. This approach is 
consistent with the provisions of section 
4 of the NGA under which pipelines file 
rate proposals subject to Commission 
review. 

While allowing pipelines and affected 
parties maximum flexibility in dealing 
with the allocation of take-or-pay costs, 
the Commission did not view AGD-II as 
disturbing the remaining features of 
Order No. 500, and the Commission 
precedents implementing and applying 
Order No. 500 in particular cases.”7 All 
that Order No. 528 requires is that old 
take-or-pay filings that violate the filed 
rate doctrine, and which are affected by 
the court decision in AGD-J/, must be 
revised to comply with that doctrine, 
and that any new take-or-pay filings 
allocate costs in a way that does not 
violate that doctrine, in accordance with 
the Order No. 528’s guidelines. Thus, 
while the parties can agree to different 
arrangements, the policy statement in 
Order No. 500, and the considerable 
body of Commission case law applying 
and interpreting that policy, remain as 


75 APGA Request for Rehearing pp. 16-17. 
7® APGA Rehearing pp. 13-15. 
11 53 FERC { 61,163 at p. 61,596. 


the “baseline” around which parties can 
negotiate. 

The negotiations over revised 
allocation methods can proceed with 
dispatch in light of the familiarity of the 
parties with the issues at stake.7* The 
take-or-pay problem has been with the 
industry long enough that the dynamics — 
of cost allocation are well understood 
by everyone affected. Of course, no one 
can predict the extent to which 
negotiations will produce uncontested 
settlements—or settlements that enjoy 
substantial if not unanimous support. 
That remains to be seen. The 
Commission is aware that 
“uncontested” settlements may 
sometimes be the product of the 
exercise of monopoly power.?® But, 
given the diverse situations faced by the 
affected pipelines, the Commission still 
believes that the pipelines and affected 
parties are better able than the 
Commission to fashion fair and 
equitable resolutions to this problem, 
within the parameters established by 
the Commission and the court in AGD- 
II, and subject to Commission review. 


5. LDC and Downstream Pipeline Issues 


In Order No. 528, the Commission 
renewed its suggestion that, to distribute 
equitably the take-or-pay burden to all 
segments of the industry, public utility 
commissions should consider requiring 
local distribution companies (LDCs) to 
absorb a portion of the take-or-pay — 
buyout and buydown costs passed 
through by their interstae pipeline 
suppliers.®° 

Those who request rehearing on this 
issue argue: that the Commission lacks 
jurisdiction over LDCs and is interfering 
with determinations reserved to state 
agencies;*! that LDC absorption, on the 
principle of equitable sharing, is 
inconsistent with the decision not to 
require downstream pipelines to absorb 


78 in acting on contested pipeline filings under 
Order No. 528, the Commission has directed the 
convening of conferences and instructed the parties 
to be represented by principals with authority to 
enter into settlements. See, for example, Natural 
Gas Pipeline Company of America, 53 FERC § 61,349 
(1990). 

19 See, Tejas Power Corporation, et al. v. FERC, 
908 F.2d 998 (DC Cir. 1990). 

8° Order No. 528, 53 FERC { 61,163 at p. 61,596 
(1990), states: To this end, the Commission urges 
state commissions to use the full extent of their 
authority to equitably allocate between LDCs and 
retail customers take-or-pay costs that flow through 
an interstate pipeline’s rates * * *. In the 
Commission's view nothing precludes a state 
commission from requiring an LDC to absorb a 
share of the costs as the Commission is requiring of 
interstate pipelines here. 

81 Request for Rehearing of Associated Gas 
Distributors. 





a share of take-or-pay costs;®? that 
Order No. 528 will deter LDCs from 
participating in voluntary settlements of 
take-or-pay allocation issues;®* and, 
that as a matter of law, state 
commissions must allow LDCs to pass 
through the entire amount of costs 
incurred by paying Commission- 
approved rates.®* 

Several applicants for rehearing state 
that the Commission's proposal to have 
LDC shareholders contribute to the 
funding of pipeline take-or-pay costs 
cannot be reconciled with the policy 
authorizing 100 percent flowthrough of 
upstream take-or-pay costs by 
downstream pipelines.®> They argue 
that downstream pipelines must be 
required to absorb some portion of take- 
or-pay costs.®° 

The Commission recognizes the limits 
of its jurisdiction; however, the 
Commission can express its views on 
LDC absorption in full recognition and 
respect for the rights of the state 
commissions to determine to what 
extent they exericse their authority.®7 
The Commission’s point is that its action 
in authorizing interstate pipelines to 
charge LDCs for take-or-pay costs 
should not be viewed as preventing 
action by the state commissions to 
require partial absorption of those costs 
by LDCs in accordance with federal and 
state law. 

The Commission has not required 

_downstream pipelines to absorb a 
portion of the take-or-pay charges they 
incur from upstream pipelines, because 
the downstream pipelines have little 
input into the original contract 
negotiations.®* The Commission 


®2 Request for Rehearing of Cincinnati Gas & 
Electric Company and the Union Light, Heat & 
Power Company. 

83 Id. 

84 Jd. See also requests for rehearing of Pacific 
Gas and Electric Company, Indiana Gas Company 
Inc., American Gas Association, Orange and 
Rockland Utilities, Inc., Southern California Gas 
Company, United Distribution Companies, 
Tennessee Gas Pipeline Co., et a/., Consolidated 
Edison Company of New York, Inc., Northern States 
Power Company (Minnesota) and Northern States 
Power Company (Wisconsin), South Carolina 
Pipeline Corporation, Central Illinois Light 
Company, and Central Hudson Gas & Electric 
Corporation. 

®5 Requests for Rehearing of Board of Water, Gas 
& Light Commissioner, Albany, Georgia, and the 
Public Service Commission of the State of New 
York. 

86 See request for rehearing of Process Gas 
Consumers Group. 

87 Order No. 500-H, FERC Stats. & Regs.. 
Regulations Preambles { 30,867 at p. 31,576 (1989). 
None of the state agencies that filed requests for 
rehearing of Order No. 528 object to the 
Commission's suggestion regarding possible 
absorption by LDCs. 

88 F.g., Texas Eastern Transmission Corporation, 
43 FERC { 61,488 (1988); Texas Gas Transmission 
Corporation, 44 FERC § 61,331 (1988). 


believes that the degree of absorption 
by each primary (upstream) pipeline is 
an appropriate contribution to funding 
take-or-pay liability by the pipeline 
segment of the industry. Many 
downstream pipelines are also primary 
upstream pipelines with respect to some 
of their supply, and would be doubly 
burdened by a requirement of 
absorption in both capacities. 
Furthermore, where gas flows through 
several pipelines on its path to an LDC 
or end-user, a requirement that each 
downstream pipeline absorb a portion of 
the take-or-pay costs would result in 
take-or-pay costs being born fortuitously 
to a minimal degree by some consumers 
but not others, depending on the path 
taken. 


6. Right To Challenge Prudence 


The American Public Gas Association 
(APGA) urges the Commission to 
rescind the rule under Order No. 500 
under which a party that challenges a 
pipeline’s prudence in incurring or 
settling its take-or-pay liability, where 
the pipeline has agreed to absorb a 
portion of the settlement costs, can be 
held liable for 100 percent of those costs 
if the pipeline rebuts the challenge and 
establishes its prudence. The APGA 
argues that this rule unlawfully shifts 
the burden of proof under section 4(e) of 
the Natural Gas Act and does not best 
serve the public interest. APGA also 
submits that parties must be afforded an 
opportunity to reassess their decisions 
concerning challenges to prudence once 
the Commission has approved 
alternative cost allocation 
methodologies. According to APGA, 
decisions whether to challenge prudence 
are based on the cost of mounting such a 
challenge and the consequences of 
failure as compared to the amounts 
which the customer would otherwise be 
forced to pay under the alternative 
recovery mechanism. Thus, parties that 
have waived their right to challenge 
prudence under the existing purchase 
deficiency allocation should have a right 
to challenge prudence under a new 
allocation.®® 

The Commission will not now change 
its policy on challenges to a pipeline’s 
prudence in incurring or settling take-or- 
pay liabilities or contract reformation 
costs, where the pipeline is agreeing to 
absorb a substantial portion of those 
costs. However, if a customer is 


8° The Cities of Clarksville, Springfield, and 
Portland, Tennessee, and the Humphreys County 
Utility District (filing jointly) raise this same issue, 
directed especially toward a revised allocation by 
Tennessee Gas Pipeline Company. The Process Gas 
Consumers Group, et a/., ask if parties will be 
permitted to make new prudence elections as to the 
sums allocated under a new method. 
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assessed a greater amount of take-or- 
pay costs under a revised allocation 
methodlogy than under the existing 
methodology, the Commission will allow 
that customer to challenge prudence, in 
accordance with existing policies, even 
though it had previously waived such a 
challenge. This is consistent with the 
Commission’s practice under which 
parties have been permitted to make a 
new election whether to challenge 
prudence with each pipeline filing to 
recover additional costs. 


7. Sunset Date; Relation to GICs 


Niagara Mohawk Power Corporation 
and the Orange and Rockland Utilities, 
Inc. argue for retention of December 31, 
1990, as the “sunset date” for filings 
under Order No. 500. The APGA 
suggests December 31, 1991. The NGSA, 
the Cities of Clarksville, Tennessee, et 
al., and the Iowa Utilities Board and 
Missouri Public Service Commission 
argue that the Commission erred by not 
establishing some sunset date after 
which filings to recover take-or-pay 
settlement costs through special billing 
mechanisms can no longer be made. 

Niagara Mohawk argues that the court 
in American Gas Association v. FERC 
(AGA-I),°° which suspended 
enforcement of the sunset date then in 
effect, agreed that there were good 
reasons for having such a date, and 
suspended it solely because the 
Commission had not issued a final rule 
in the Order No. 500 series, and thus 
forced pipelines to operate under 
provisions they claimed were unlawful 
without a prior opportunity to obtain 
review of those provisions in court. 
According to Niagara Mohawk, the 
court did not conclude that a sunset date 
was inappropriate, but only required 
that any sunset date established in the 
future allow an opportunity prior to that 
date for judicial review of the overall 
cost recovery program and of each 
pipeline’s specific proposal.®! Niagara 
Mohawk urges the Commission to 
clarify that even though the current 
December 31, 1990 sunset date need not 
automatically apply to new take-or-pay 
cost recovery filings under Order No. 
528, the Commission has not abandoned 
the notion that special billing 
mechanisms for take-or-pay settlement 
costs are temporary. If the Commission 
has abandoned this policy in favor of a 
perpetual tracking mechanism as a 
substitute for gas inventory charges 


(GICs), then Niagara Mohawk argues 


90 888 F. 2d 136, 151 (DC Cir. 1987). 
®1 Request for Rehearing and Clarification of 
Niagara Mohawk Power Corporation pp. 3-4. 
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that the Commission must supply some 
reasoned analysis for the change.®2 

The NGSA argues that the 
Commission misinterpreted and 
exceeded the mandate in AGD-I/ in not 
providing for a new sunset date, and 
also probably made the take-or-pay 
proplem a long-lasting and undesirable 
feature of pipeline rate design. NGSA 
urges the Commission to obtain 
comments from industry participants 
with a view towards identifying a 
reasonable sunset date.®* 

Niagara Mohawk and Associated Gas 
Distributors argue that the absence of a 
sunset date for take-or-pay filings under 
Order No. 500 threatens some of the 
Commission's goals in encouraging the 
adoption of GICs and the availability of 
unbundled pipeline services that are 
comparable in quality and reliability to 
delivery under the pipelines’ delivered 
sales services. Thus, according to 
Niagara Mohawk, as long as a pipeline 
faces a sunset date after which it must 
have a GIC in place in order to recover 
future take-or-pay costs, it has an 
incentive to develop unbundled services 
comparable to those supporting its 
merchant function, but if the 
Commission now eliminates the sunset 
date, pipelines will have no incentive to 
develop GICs at all because they will 
have the opportunity to continue to 
recover take-or-pay costs 
retrospectively.®* 


The Commission remains committed 
to resolving the take-or-pay problem as 
quickly as possible in order to conclude 
the transition to a more competitive gas 
market. We do not view the special 
billing mechanisms for take-or-pay 
settlement costs as a permanent feature 
of pipeline rate design. These 
mechanisms were devised to facilitate 
the transition to open access 
transportation and a competitive 
markets for gas at the wellhead in view 
of pipelines’ take-or-pay liabilities. 
Those liabilities arose for the most part 
in the early and mid-1980's after many 
pipelines entered into contracts for the 
purchase of gas which proved 
uneconomical. Sunset dates have been 
established in the past to prompt 
pipelines and their suppliers to complete 
the negotations necessary to reformulate 
the problem contracts. To a large extent 
that process has been completed. 
However, for many reasons, there are 
still pipelines that have not completed 


2 Citing, Motor Vehicle Manufacturers Ass’n v. 
State Farm Mutual Automobile Insurance Co., 463 


USS. 29, 42 (1983), and Tennessee Gas Pipeline Co. v. 


FERC, 867 F.2d 668, 690 (DC Cir. 1989). 
®3 NGSA Rehearing pp. 21-23. 
®4 Niagara Mohawk Rehearing p. 8. 


the transition, and are still faced with 
currently accuring take-or-pay liabilities. 

For some pipelines, the sunset date for 
use of the special billing mechanisms 
will be the date they begin using a gas 
inventory charge (GIC).°5 Of the 23 
pipelines that have filed special take-or- 
pay recovery mechanisms under Order 
No. 500, twelve have applied for GIC 
certificates. Columbia Gas Transmission 
Corporation, Transwestern Pipeline 
Company,®* and Northwest Pipeline 
Corporation have accepted permanent 
GIC certificates; Transcontinental Gas 
Pipe Line Corporation, Natural Gas 
Pipeline Company of America, and 
Northern Natural Gas Company have 
accepted certificates for interim GICs; 
the other applications are pending.®? 
The Commission has articulated its - 
general policy of fostering the 
availability of unbundled pipeline 
services that are comparable in quality 
and reliability to pipeline sales service 
in connection with GIC applications. 
However, the realization of these goals 
is not dependent on pipelines having to 
apply for GIC authority, and the lack of 
a sunset date for special take-or-pay 
billing mechanisms ought not delay 
progress toward those goals. Until 
pipelines have GIC mechanisms in 
place, however, some form of special 
billing mechanism is necessary to permit 
pipelines a reasonable opportunity to 
recover an equitable share of their 
prudently incurred take-or-pay costs. 
Since the transition has not yet been 
completed by all pipelines, the 
Commission is not, at this time, 
imposing a new sunset date. 


8. Exercise of Suspension Power 


The Associated Gas Distributors 
(AGD) urge the Commission to prescribe 
a suspension policy to support the 
settlement process by suspending tariff 
sheets that incorporate alternative 
allocation methodologies for the 
minimum period only if they reflect an 
agreement negotiated by the pipeline 
and the interested parties. Otherwise, 
AGD argues that such filings should be 
suspended for the maximum period of 
five months. During that period, 
pipelines and affected parties would 


®5 See El Paso Natural Gas Company, 43 FERC 
{ 61,576 at p. 62,438 (1988), order on reh’g, 45 FERC 
{ 61,250 at pp. 61,739 40 (1988); and Natural gas 
Pipeline company of America, 50 FERC { 61,071 at p. 
61,189 (1990), reh’g denied, 51 FERC { 61,014 (1990). 

®¢ Transwestern Pipeline Company requests that 
it be allowed to make take-or-pay passthrough 
filings under Order No. 500 even though it has a 
GIC. This issue will be resolved in orders on the 
rehearing requests pending in Transwestern 
proceedings, not here. 

87 E] Paso Natural Gas Company has been 
granted a GIC certificate, subject to Commission 
rulings on requests for rehearing. 
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have an opportunity to continue the 
settlement process and the pipelines 
would have incentive to reach an 
agreement with the affected parties. The 
Cities of Clarksville, Tennessee, et al. 
assert that the Commission erred if it 
intended to state in Order No. 528 that 
revised take-or-pay recovery filings 
would not be suspended. If there is to be 
a general rule on suspension, the Cities 
argue for suspension for the full five- 
month statutory period. 


The Commission stated in Order No. 
528 that it would act on take-or-pay 
recovery filings within the 30-day notice 
period required under section 4(e) of the 
NGA, but did not say that such filings 
would be accepted without suspension. 
The Commission will continue to apply 
its existing suspension policy to take-or- 
pay filings on a case-by-case basis in 
light of the precedents already 
established. The only change announced 
in Order No. 528 was an intention not to 
waive the 30-day notice requirement. 


9. Refunds vs. Crediting 


St. Louis Industrial Users Group 
(Users Group) argues that the 
Commission erred in not ordering 
immediate refunds of amounts collected 
under the unlawful take-or-pay fixed 
charges, and by allowing pipelines to 
reconcile liabilities under the prohibited 
methodology and a revised methodology 
by means of crediting or offsets. 
Members of the Users Group are 
transportation customers of Mississippi 
River Transmission Company (MRT) 
which no longer purchases from its 
historic pipeline suppliers, but has 
incurred substantial take-or-pay charges 
from those suppliers. The Users Group 
asserts that they are entitled to refunds 
of the take-or-pay charges previously 
paid to MRT for the historic suppliers 
under the purchase deficiency allocation 
method, and that such refunds cannot be 
credited against any take-or-pay charges 
from MRT’s current supplier, Arkla 
Energy Resources. Permitting delays in 
refunds constitutes a fundamental 
denial of due process, Users Group 
argues, and violates Commission policy 
against offsets and the court decision in 
Interstate Natural Gas Association of 
America v. FERC, °° 


Kansas Power and Light Company 
(KP&L) also objects:to the Commission's 
recognition of the possibility of crediting 
in lieu of refunding, and argues that new 
allocation methodologies will result in 


%8 756 F.2d 166 (DC Cir 1985) (refunds owed by 
producers to pipelines resulting from adjustments in 
Btu measurement could not be offset against 
production-related costs owed by pipelines to 
producers). 
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take-or-pay costs being allocated to 
different customer classes, so that 
refunds will be necessary for customers 
who have paid under the purchase 
deficiency method but are not liable- 
under an alternative mechanism. The 
National Association of Gas Consumers 
also argues that refunds should be 
required immediately. The lowa Utilities 
Board and Missouri Public Service 
Commission urge at least partial refunds 
immediately, even where crediting is 
possible, on the grounds that a crediting 
mechanism is potentially anti- 
competitive, because the possibility of a 
credit from a historic supplier could 
control the decision whether to switch 
to a new supplier. 

In Order No. 528 the Commission 
ordered all pipelines affected by AGD-II 
to make refunds of all amounts collected 
under the tariff provisions stayed by 
that order and to file a refund report 
with 120 days of the order's November 1, 
1990 issuance date, i.e. February 28, 
1991, unless they filed superseding tariff 
provisions by that date. (Downstream 
pipelines were given until 30 days after 
the filing of refund reports by their 
immediate upstream pipelines.) Any 
such superseding provisions must be 
accompanied by a plan to refund or 
credit amounts collected under the 
superseded provisions. The Commission 
believes Order No. 528 thus provides for 
prompt refunds in response to the AGD- 
II decision. The Commission recognized 
that in some circumstances crediting of 
amounts otherwise subject to refund 
against liability for take-or-pay 
assessments under the revised 
allocation method might be proper. In 
other circumstances, such as those 
described by the Users Group and 
KP&L, crediting may not be possible. 
Obviously, if a customer that has paid 
take-or-pay charges under the old 
method of allocation owes less than it 
has already paid (or owes nothing) 
under a new method, it is entitled to a 
refund. If a customer owes more under 
the new allocation than it has already 
paid under the old allocation, even if its 
total liability under the new allocation is 
less than under the old, a pipeline may 
properly credit what the customer has 
already paid against its liability under 
the new allocation. The Commission will 
defer consideration of the Iowa Utilities 
Board's concerns about the possible 
anti-competitive effects of a crediting 
mechanism until raised in connection 
with a specific crediting proposal. 

The Commission orders: The requests 
for rehearing of Order No. 528 are 
granted in part and denied in part, as 
discussed in the body of this order. 


By the Commission. 


Commissioner Trabandt concurred. 
Commissioner Moler concurred with a 
separate statement attached. 
Commissioner Langdon concurred with a 
separate statement to be issued later. 
Linwood A. Watson, Jr., 
Acting Secretary. 


_ Appendix 


Requests For Rehearing Of Order No. 528 


1. Panhandle Eastern Pipe Line Co. and 
Trunkline Gas Co. 

2. Texas Eastern Transmission Corp. 

3. Entex a division of Arkla, Inc. 

4. Mobile Gas Service Corp., et al. 

5. Eastern Shore Natural Gas Co. 

6. Alabama-Tennessee Natural Gas Co. 

7. New York Public Service Commission 

8. New Orleans Public Service Inc. 

9. Enron (Transwestern, Northern Natural, 
Florida Gas) ; 

10. Columbia Gas Transmission Corp. 

11. National Fuel Gas Supply Corp. 

12. Iowa Utilities Board and Missouri 
Public Service Commission 

13. United Municipal Distributors Group 

14. United Gas Pipeline Company 

15. Associated Natural Gas Company 

16. CNG Transmission Corp. 

17. Saguaro Power Company 

18. Michigan Consolidated Gas Company 

19. Pacific Gas and Electric Company 

20. Indiana Gas Company, Inc. 

21. American Gas Association 

22. Texas Gas Transmission Corp. 

23. Orange and Rockland Utilities, Inc. 

24. Board of Water, Gas & Light 
Commissioners, Albany, Georgia 

25. Natural Gas Supply Association 

26. Southern California Gas Co. 

27. St. Louis Industrial Users Group 

28. United Distribution Companies 

29. Atlanta Gas Light Company 

30. Cincinnati Gas & Elec. and Union Light, 
Heat & Power 

31 American Public Gas Association 

32. El Paso Natural Gas Company 

33. Cities of Clarksville, Springfield, and 
Portland, et al. 

34. Niagara Mohawk Power Corp. 

35. Tennessee Gas Pipeline Co., et al. 

36. Consolidated Edison Co. of New York 

37. Mississippi River Transmission Corp. 

38. Northern States Power Co. (Minn. & 
Wisc.) 

39. Alabama-Tennessee Natural Gas Co. 
(supplemental) 

40. South Carolina Pipeline Corp. 

41. Tennessee Shippers 

42. Central Illinois Light Co. 

43. Arkla Energy Resources 

44. National Association of Gas Consumers 

45. Kansas Power and Light Company 

46. City of Willcox, Arizona, and Arizona 
Electric Power Co-op. 

47. Central Hudson Gas & Electric 
Corporation 

48. Process Gas Consumers Group, et al. 

49. Associated Gas Distributors 


Mechanism for Passthrough of a Take- 
or-Pay Buyout and Buydown 

Tennessee Gas fom ee. Co., a eins of 
Tenneco, Inc. 

[Docket No. RM91-2-001] 

Issued January 31, 1991. 

Moler, Commissioner concurring: 

I have supported the compromise 
underlying this order because we must do 
something in response to the issuence of the 
court mandate in the AGD IJ case. After 
years of uncertainty in this area of take-or- 
pay recovery, we need to establish a new 
passthrough mechanism and be able to move 
forward. 

I do, however have concerns that the 
approach adopted here may be too rigid, 
requiring us to accept only tariff proposals 
that meet several very specific criteria. 
Nevertheless, I believe that this rehearing 
order is a net improvement for those small 
customers that were affected most harshly 
under the earlier order. Therefore, I concur. 
Elizabeth Anne Moler, 

Commissioner. 
[FR Doc. 91-3537 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF LABOR 
Wage and Hour Division 
29 CFR Part 697 


Industries in American Samoa; eee 
Order 


AGENCY: Employment Standards 
Administration, Wage and Hour 
Division, Labor. 


ACTION: Final rule. 


summary: Under the Fair Labor 
Standards Act, minimum wage rates in 
American Samoa are set by a special 
industry committee, appointed by the 
Secretary of Labor. After such a 
committee has investigated conditions 
in American Samoa, it recommends 
minimum wage rates which must be 
published in the Federal Register and 
which become the new wage rates. 
Industry Committee No. 19 for American 
Samoa has completed its review and 
established new minimum wage rates, 
which are published herewith. 


EFFECTIVE DATE: This rule shall become 
effective on March 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Daniel F. Sweeney, Deputy Assistant 
Administrator, Wage and Hour Division, 
U.S. Department of Labor, 200 

Constitution Avenue, NW., room $3028, 
Washington, DC, 20210, Phone: 202-523- 
8353. 


SUPPLEMENTARY INFORMATION: Pursuant 
to sections 5, 6, and 8 of the Fair Labor 
Standards Act of 1938 (52 Stat. 1062, 
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1064), as amended (29 U.S.C. 205, 206, 

_ 208) and Reorganization Plan No. 6 of 
1950 (3 CFR 1949-53 Comp., p. 1004), and 
by means of Administrative Order No. 
660 (55 FR 51171), the Secretary of Labor 
appointed and convened Industry 
Committee No. 19 for Industries in 
American Samoa, referred to the 
Committee the question of the minimum 
rate or rates of wages to be paid under 
section 8 of FLSA to employees within 
the industries, and gave notice of a 
hearing to be held by the Committee. 

Subsequent to an investigation and a 
hearing conducted pursuant to the 
notice, the Committee has filed with the 
Administrator of the Wage and Hour 
Division of the Department of Labor a 
report containing its findings of fact and 
recommendations with respect to the 
matters referred to it. 

Accordingly, as authorized and 
required by section 8 of the Fair Labor 
Standards Act of 1938, Reorganization 
Plan No. 6 of 1950 and 29 CFR 511.18, the 
recommendations of Industry 
Committee No. 19 are hereby published, 
revising §§ 697.1 and 697.3 of part 697, 
title 29, Code of Federal Regulations. 
Because, under sections 5, 6, and 8 of the 
Fair Labor Standards Act and 29 CFR 
511.18, the Department has no authority 
to disapprove the recommended rates 
set by the industry committee, the 
Department finds, pursuant to 5 U.S.C. 
553(b)(3)(B), that notice and public 
procedure thereon under the 
Administrative Procedure Act are not 
necessary. 

This document was prepared under 
the direction and control of John R. 
Fraser, Acting Administrator, Wage and 
Hour Division. 


Executive Order 12291 


This rule is not a “major rule” under 
Executive Order 12291 because it is not 
likely to result in: (1) An annual effect in 
the economy of $100 million or more; (2) 
a major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign 
based enterprises in domestic or foreign 
markets. Accordingly, no regulatory 
impact analysis is required. 

Regulatory Flexibility Act 

Because no notice of proposed 
rulemaking is required for the rule under 
5 U.S.C. 553(b) the requirements of the 
Regulatory Flexibility Act, Public Law 
96-354, 94 Stat. 1164, 5 U.S.C. 601 et seq. 
pertain.ng to regulatory flexibility , 


analysis, do not apply to this rule. See: 5 
U.S.C. 601(2). 


List of Subjects in 29 CFR Part 697 


Minimum wages, American Samoa. 

Accordingly, part 697 of chapter V of 
title 29, Code of Federal Regulations is 
amended as set forth below. 


PART 687—INDUSTRIES IN AMERICAN 
SAMOA 

Part 697 of title 29 CFR is amended as 
follows: 


1. The authority citation for part 697 
continues to read as follows: 


Authority: Secs. 5, 6, 8, 52 Stat. 1062, 1064; 
29 U.S.C. 205, 206, 208. 


2. Section 697.1(a)(1), (b)(1), (c)(1), 
(d)(1), (e)(2), (f), (g)(2), (h)(2), (i), GC), 
(k), (1), (m), (n), are revised to read as 
follows: 


§697.1 Wage rates and industry 
definitions. 


* * * * * 


(a) Fish canning and processing and 
can manufacturing industry. (1) The 
minimum wage for this industry is $2.87 
an hour for a period of 1 year following 
the March 1, 1991, effective date 
specified in § 697.3 and $2.92 an hour 
thereafter. 


* * * * * 


(b) Shipping and transportation 
industry. (1) the minimum wage for 
classification A, stevedoring, lighterage 
and maritime shipping agency activities, 
is $3.12 an hour for a period of 1 year 
following the March 1, 1991, effective 
date specified in § 697.3 and $3.24 an 
hour thereafter. The minimum wage for 
classification B, all other activities, is 
$2.96 an hour for a period of 1 year 
following the March 1, 1991, effective 
date specified in § 697.3 and $3.08 an 
hour thereafter. 


* * * * * 


(c) Tour and travel service industry. 
(1) The minimum wage for this industry 
is $2.44 an hour for a period of 1 year 
following the March 1, 1991, effective 
date specified in § 697.3 and $2.54 an 
hour thereafter. 

(d) Petroleum marketing industry. (1) 
The minimum wage for this industry is 
$2.91 an hour for a period of 1 year 
following the March 1, 1991, effective 
date specified in § 697.3 and $3.03 an 
hour thereafter. 

(e) Construction industry. (1) The 
minimum wage for this industry is $2.70 
an hour for a period of 1 year following 
the March 1, 1991, effective date 
specified in § 697.3 and $2.81 an hour 
thereafter. 


* * * * * 


(f) Hotel industry. (1) The minimum 
wage for this industry is $2.03 an hour 
for a period of 1 year following the 
March 1, 1991, effective date specified in 
§ 697.3 and $2.11 an hour thereafter. 

(2) The industry shall include all 
activities in connection with the 
operation of hotels (whether privately or 
government owned in whole or in part), 
motels, apartment hotels, and tourist 
courts engaged in providing lodging, 
with or without meals, for the general 
public, incuding such laundry and 
cleaning and other activities as are 
engaged in by a hotel or motel or other 
lodging facility on its own linens or on 
garments of its guests. 

(g) Retailing, wholesaling and 
warehousing industry. (1) The minimum 
wage for this industry is $2.34 an hour 
for a period of 1 year following the 
March 1, 1991, effective date specified in 
§ 697.3 and $2.43 an hour thereafter. 


* * * * * 


(h) Ship maintenance industry. (1) The 
minimum wage for this industry is $2.60 
an hour for a period of 1 year following 
the March 1, 1991, effective date 
specified in § 697.3 and $2.70 an hour 
thereafter: 


* * * * * 


(i) Bottling, brewing and dairy 
industry. (1) The minimum wage for this 
industry is $2.34 an hour for a period of 
1 year following the March 1, 1991, 
effective date specified in § 697.3 and 
$2.43 an hour thereafter. 

(2) The bottling, brewing and dairy 
products industry includes the bottling, 
sale and distribution of malt beverages 
and soft drinks in bottles and other 
containers and the processing or 
recombining of fluid milk and cream for 
wholesale and retail distribution and the 
manufacture of malt beverages, butter, 
natural and processed cheese, 
condensed and evaporated milk, malted 
milk, ice cream and frozen desserts; 
including also any warehousing 
operations incidental to the above 
activities. 

(j) Printing and publishing industry. 
(1) The minimum wage for this industry 
is $2.60 an hour for a period of 1 year 
following the March 1, 1991, effective 
date specified in § 697.3 and $2.70 an 
hour thereafter. 


* * * * * 


(k) Finance and insurance industry. 
(1) The minimum wage for this industry 
is $2.82 an hour for a period of 1 year 
following the March 1, 1991, effective 
date specified in § 697.3 and $2.93 an 
hour thereafter. 

(2) The finance and insurance industry 
includes all banks (whether privately or 
government owned in whole or in part) 





and trust companies, credit agencies 
other than banks, holding companies, 
other investment companies, collection 
agencies, brokers and dealers in 
securities and commodity contracts, as 
well as carriers of all types of insurance, 
and insurance agents and brokers. 


()) Private hospitals and educational 
iastitutions industry. (1) The minimum 
wage for this industry is $2.34 an hour 
for a period of 1 year following the 
March 1, 1991, effective date specified in 
§ 697.3 and $2.43 an hour thereafter. 


(2) This industry shall include all 
activities performed in connection with 
the operation of private hospitals, 
nursing homes and related institutions 
primarily engaged in the care of the sick, 
the aged or the mentally ill or retarded 
who reside on the premises of such 
institutions, private schools for the 
mentally or physically disabled or for 
gifted children, preschools, elementary 
or secondary schools, or institutions of 
higher education: Provided, however, 
That this industry shall not include 
employees of the Government of 
American Samoa or employees of any 
agency or corporation of the 
Government of American Samoa. 


(m) Government employees industry. 
(1) The minimum wage for this industry 
is $2.17 an hour effective March 1, 1991. 

(2) This industry includes all activities 
of employees of the Government of 
American Samoa. This industry does not 
include any employees of the United 
States or its agencies. 


(n) Miscellaneous activities industry. 
(1) The minimum wage for this industry 
is $1.92 an hour for a period of 1 year 
following the March 1, 1991, effective 
date specified in § 697.3 and $2.00 an 
hour thereafter. 


(2) This industry shall include every 
activity not included in any other 
industry defined herein. 


3. Section 697.3 is revised to read as 
follows: 


§ 697.3 Effective dates. 
The wage rates specified in § 697.1 
shall be effective on March 1, 1991. 
Signed at Washington, DC, this 6th day of 
February, 1991. 


John R. Fraser, 


Acting Administrator, Wage and Hour 
Division, U.S. Department of Labor. 


[FR Doc. 91-3505 Filed 2-13-91; 8:45 am] 
BILLING CODE 4510-27-m 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 


30 CFR Part 243 
RIN 1010-AB37 


Serving of Official Correspondence 
issued By the Royalty Management 
Program 

AGENCY: Minerals Management Service 
(MMS), Interior. 

ACTION: Final rule. 


SUMMARY: The Minerals Management 


Service (MMS) is amending its Royalty 
Management Program (RMP) appeal 
regulations to add a new provision 
establishing requirements for service of 
official correspondence by MMS. 
“Official correspondence” means orders 
and decisions served to lessees, lease 
operators, reporters, and payors on 
Federal and Indian leases, and to 
refiners participating in the 
Government's Royalty-in-Kind (RIK) 
program. This rulemaking: (1) Defines 
official correspondence subject to the 
regulation; (2) establishes an “addressee 
of record” to whom official 
correspondence will be sent; and (3) 
defines the “date of service,” whether 
the document was physically or 
constructively delivered. The date of 
service established in accordance with 
this rule is the beginning date of the 30- 
day time period provided for the filing of 
an administrative appeal of an RMP 
order or decision. 

EFFECTIVE DATE: April 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Dennis C. Whitcomb, Chief, Rules and 
Procedures Branch, Minerals 
Management Service, Royalty 
Management Program, Denver Federal 
Center, Building 85, P.O. Box 25165, Mail 
Stop 3910, Denver, Colorado 80225 (303) 
231-3432 or (FTS) 326-3432. 
SUPPLEMENTARY INFORMATION: The 
principal author of this final rule is 
Marvin D. Shaver of the Rules and 
Procedures Branch, Royalty 
Management Program, Minerals 
Management Service, Lakewood, 
Colorado. 


I. Background 


On December 13, 1988, a decision was 
issued by the Interior Board of Land 
Appeals (IBLA) (IBLA-87-349) reversing 
a December 18, 1986, decision by the 
Director, MMS, that an appeal (MMS 
86-473-O&G) by Coastal Oil and Gas 
Corporation (Coastal} had not been filed 
timely. The IBLA decision was based on 
the fact that Coastal had previously 
provided written notification to RMP 
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that Agency notices should be sent to a 
specific individual in the company. The 
RMP sent the order to Coastal, but not 
to the attention of the specified 
individual as directed. The order took 
several days to reach the specified 
individual after it was received by 
Coastal. Although over 30 days has 
passed between the date that Coastal 
received the RMP orde= and the date 
that RMP received the appeal, the 
specified individual had filed the notice 
of appeal within 30 days from the date 
of his personal receipt of the order. 
Therefore, in the absence of RMP 
regulations governing the serving of 
orders or decisions, IBLA ruled that the 
appeal had been filed timely and 
consequently reversed the Director's 
decision. 

The IBLA held: 


In the absence of regulations specifically 
delineating how service of an invoice by 
MMS is effectuated, a payor engaged in a 
business relationship with MMS may specify 
a particular office or official to whom bills for 
collection should be directed. Service of an 
MMS bill or collection is not perfected until 
receipt by the official previously designated 
by the payor as the official to whom such 
notices should be directed. 


In view of IBLA's decision, MMS 
published proposed regulations in the 
Federal Register on January 3, 1990 (55 
FR 158), to specify how service of 
official correspondence, including 
orders, decisions, demands for payment, 
and notices of noncompliance issued by 
RMP, is to be effectuated. In response to 
the proposed rulemaking, MMS received 
comments from 10 lessees/payors and 
other interested parties. All of these 
comments were considered in this final 
rulemaking and are discussed below. 

This rulemaking: (1) Defines official 
correspondence subject to the 
regulation; (2) establishes an addressee 
of record to whom official 
correspondence will be sent; and (3) 
defines the date of service. The date of 
service established in accordance with 
this rule is the beginning date of the 30- 
day time period provided in 30 CFR part 
290 for the filing of an administrative 
appeal of an order or decision. It is the 
responsibility of the addressee of record 
to ensure that, once received at the 
address of record, the document is 
routed to the proper official within the 
company and that any appeal is filed 
within 30 days of receipt of an order or 
decision at the established address of 
record. In cases where delivery cannot 
be consummated with the addressee of 
record, the final rule provides that 
official correspondence is deemed 
constructively served 5 days after the 
date the document is mailed. 
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II. Comments Received on Proposed 
- Rule 

As stated above, MMS published a 
Notice of Proposed Rulemaking in the 
Federal Register on January 3, 1990 (55 
FR 158). The proposed rule provided for 
a 60-day public comment period which 
ended March 5,1990. Ten commenters 
(nine industry and one State) submitted 
comments during the comment period. 
The comments that.were received are 
addressed in this section according to 
the principle paragraphs of the proposed 
rule. The text of the final regulations has 
been revised to reflect comments as 
appropriate. No comments were 
received from Indian representatives. 


(a) Methed of Service 


Paragraph 243.4(a) of the proposed 
rule described the method of service of 
“official correspondence”; i.e., by 
delivering the document personally or 
by sending the document certified or 
registered mail. Comments received on 
the proposed method of service are 
discussed below: 

(1) One commenter recommended that 
the final rule include a definition of 
official correspondence. 

Response: The MMS agrees with this 
recommendation and has included the 
following description of official 
correspondence in paragraph 243.4{a) of 
the final rule: 


Official correspondence includes all RMP 
orders that are appealable in accordance 
with the provisions of this part and 30 CFR 
part 290. 


(2) One commenter recommended that 
all official correspondence be sent by 
certified mail, return receipt requested, 
as it affords the best method of verifying 
that service occurred as well as the date 
of service. 

Response: It is MMS’s intention to 
send all official correspondence by 
certified or registered mail, return 
receipt requested. However, MMS may 
also, instead of certified or registered 
mail, deliver the document personally to 
’ the addressee of record and obtain a 
signature acknowledging the 
addressee’s receipt of the document. In 
response to this comment, MMS has 
revised paragraph 243.4(a) of the final 
tule to reflect certified or registered mail 
as the primary method of service. 


(b) Addressee of Record 


Paragraph 243.4(b) of the proposed 
rule provided for a different addressee 
of record to whom official 
correspondence would be delivered 
depending on the subject matter 
involved. Comments received on the 
proposed addressee of record are 
discussed below: 


{1) One commenter recommended that 
the lessee/payor establish a single 
address to which all c 
from MMS should be sent. Another 
commenter recommended that only one 
address be designated for the service of 
correspondence if the lack of a response 
could result in a waiver of rights by the 
addressee. 

Response: The majority of the 
commenters supported the proposed 
concept of a different addressee of 
record based on the subject matter 
involved. Several commenters indicated 
that it is not practical to have only one 
addressee of record for all official 
correspondence because of the many 
offices involved. They stated that having 
a specific addressee of record for 
correspondence of a particular nature 
would help ensure that the appropriate 
person received the correspondence in a 
timely manner. The MMS concurs and 
has provided for different addressees of 
record at paragraphs 243.4 (b) of the 
final rule based on the subject matter 
involved. 

There may be situations where official 
correspondence falls into more than one 
subject matter category. The MMS has 
added a new paragraph (b)(9) to the 
final rule which provides that in such 
situations, MMS may serve the official 
correspondence in accordance with any 
one of the applicable paragraphs. 

(2) One commenter recommended that 
a hierarchy be established for selection 
of an addressee of record under 
paragraphs 243.4 (b)(1), (b)(2), and (b)(5) 
of the proposed rule. The commenter 
suggested that these paragraphs should 
provide for two addressees of record, a 
preferred addressee of record and an 
alternate addressee of record. 
Consequently, in the absence of a 
preferred addressee of record, MMS 
could send correspondence to the 
alternate addressee of record. Another 
commenter recommended that a 
“catchall” address be included in the 
final rule to be used in a situation where 
a company has failed to identify or does 
not have an addressee of record. 

Response: The identification and 
maintenance of a data base of alternate 
and “catchall” addressees of record 
would place additional administrative 
burden on MMS, lessees, lease 
operators, reporters, payors, or other 
parties. In MMS's opinion, the 
additional effort required to maintain 
alternate and “catchall” addressees is 
not warranted. Therefore, the final rule 
establishes only one addressee of record 
based on the subject matter involved. 
Consistent with the proposed rule, the 
final rule places the responsibility on the 
refiner, tease operator, reporter, payor, 


lessee, or other party to notify MMS, in 
writing, of any addressee changes. 

(3) One commenter recommended that 
a separate address of record be 
established for correspondence relating 
to differences in reporting to MMS’s 
Production Accounting and Auditing 
System (PAAS) and Auditing and 
Financial System (AFS). 

Response: The MMS disagrees with 
this recommendation. The lease 
operator (reporter) is required by 30 CFR 
216.21 to submit accurate information 
regarding production on the lease. If the 
information reported to PAAS is 
different from information reported to 
AFS, the reporter should consult with 
the royalty payor and explain any 
differences to MMS. Paragraph 
243.4({b)(3) of the final rule establishes 
the addressee of record for PAAS 
reporters/payors. 

(4) Two comments were received on 
paragraph 243.4(b)(4) of the proposed 
rule. One commenter recommended that 
the specific lessee notices covered by 
this paragraph be identified. The other 
commenter noted an apparent overlap 
between this paragraph and paragraphs 
243.4(b)(2), (b){3), (b)(5), (b)(6), and (b)(7) 
with respect to notification to lessees. 
This commenter suggested that all 
correspondence to lessees be sent to the 
address established in paragraph 
243.4(b)(4) rather than to the address 
specified in one of the other paragraphs. 

Response: As stated above in this 
preamble, MMS has included a 
definition of official correspondence in 
paragraph 243.4{a) of the final rule. In 
view of this definition, MMS believes it 
is necessary to identify specific lessee 
notices. 

With respect to the apparent overlap 
noted by the second commenter, the 
lease operator, reporter, or payor 
established in paragraphs 243.4{b)(2), 
(b)(3), (b)(5), (b)(6), and (b)(7) may not 
be the lessee. Paragraph 243.4(b)(4) 
establishes an address for the lessee to 
which applicable official 
correspondence may be sent. As noted 
earlier, if there is more than one 
applicable paragraph, new paragraph 
(b)(9) provides that MMS may use the 
addressee under any of the applicable 
paragraphs for service. The MMS also 
could use the lessee’s address, if 
desired, to send the lessee copies of 
correspondence addressed to a different 
operator, reporter, or payor, established 
by one of the other paragraphs. 

(5) One comment was received on 
proposed paragraph 243.4(b)(6). The 
commenter stated that the most recent 
address known by MMS may not be the 
proper address for the correspondence. 
This commenter recommended that the 
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addressee be based solely on the 
address specified in writing by the 
payor. 

Response: The MMS concurs and has 
revised paragraph 243.4(b)(6) of the final 
rule accordingly. 

(6) One commenter recommended that 
the lessee or other party designate an 
address to which correspondence of a 
miscellaneous nature, which does not 
fall in one of the specified categories, 
should be sent. 

Response: This rulemaking relates 
only to official correspondence and is 
not intended to cover miscellaneous 
correspondence. As stated above, MMS 
has included a description of official 
correspondence in paragraph 243.4(a) of 
the final rule. 

(7) Two commenters recommended 
that the addressee of record be “payor 
code” specific. One of these commenters 
suggested that companies could assign 
different payor numbers for different 
locations, etc., having different 
addresses even though actual payment 
of royalties and other monies are made 
utilizing a single payor number. 

Response: It is MMS's current practice 
to assign a different payor or reporter 
code, as appropriate, for different 
locations. Therefore, the addressees of 
record are already payor or reporter 
code specific as recommended by these 
commenters. 

(8) Two commenters recommended 
that a position title and department 
name be the addressee of record rather 
than the name of a specific individual. 
This approach would eliminate the need 
for updates resulting from turnover of 
individuals in the position. 

Response: The MMS concurs with this 
recommendation and has provided for 
either position title, department name 
and address, or individual name and 
address as the addressee of record in 
paragraph 243.4(b) of the final rule for 
each category of official 
correspondence. 

(9) One commenter recommended that 
the final rule include an addressee of 
record to receive official 
correspondence dealing with bonuses 
and rentals. 

Response: The MMS concurs and has 
included an addressee of record for this 
purpose in paragraph 243.4(b)(7) of the 
final regulation. 

(10) One cominenter recommended the 
addition of a new general provision 
under paragraph 243.4(b) of the rule, as 
follows: 

If a party specifies in writing to MMS, Bureau 
of Land Management, or Bureau of Indian 
Affairs, as appropriate, a name and address 
which should constitute its addressee of 
record under subparagraphs 1, 2, 3, 4, 5; 6, 
and 7 above, official correspondence must be 


personally served or mailed to that addressee 
to constitute service. Nothing shall preclude a 
party from specifying different names and 
addresses as addresses of record under some 
or all of these subparagraphs. 


Responge: The MMS disagrees that a 
provision of this nature is needed in the 
rule because paragraph 243.4(a) 
specifies that official correspondence 
will be served by sending the document 
to the address established in paragraph 
243.4(b). Because one objective of 
paragraph 243.4(b) is to establish a basis 
for the various addresses of record, 
MMS is opposed to inclusion of the last 
sentence of the recommended provision 
in the rule. This provision would, in 
MMS's opinion, allow the use of names 
and addresses other than those 
established by the final rule. The 
affected party may, as required by 
paragraphs 243.4(b)(1) through (b)(8), 
notify MMS, in writing, of any addressee 
change if a different addressee is 
desired. 

(11) Several commenters 
recommended that the names and 
addresses of governmental departments 
responsible for receipt of notification of 
address changes be included in the final 
rule or otherwise provided to industry. 

Response: The names, addresses, and 
telephone numbers of responsible MMS 
offices are identified in MMS's AFS Oi/ 
and Gas Payor Handbook, PAAS 
Reporter Handbook, PAAS Onshore Oil 
and Gas Reporter Handbook, and Solid 
Mineral Payor Handbook. A copy of the 
applicable handbook has been provided 
to lessees and payors. Because 
responsible government offices are 
subject to change, MMS is of the opinion 
that they should not be specifically 


identified in its regulations. 
(c) Date of Service 


Paragraph 243.4{c) of the proposed 
rule established the date that the lessee, 
lease operator, payor, reporter, RIK 
refiner, or other party would have been 
deemed to have been served with 
official correspondence at the address 
established in paragraph 243.4(b) of the 
proposed rule. 

Under the proposed rule, official 
correspondence was to be considered 
served on the date that it is received by 
the addressee of record, as evidenced by 
a signed receipt of any person at that 
address. Comments received on the 
proposed date of service are discussed 
below: 

(1) Two commenters expressed 
opposition to the proposed provision 
that service would occur upon the 
receipt of the document by any person 
at the address of record. This provision 
establishes delivery as occurring at the 
address rather than by actual delivery to 


the designated addressee. Under this 
provision, it would be the responsibility 
of the company to ensure that the 
document is routed to the proper official 
within the company and that any appeal 
be filed within 30 days of the company’s 
receipt of an order or decision. 

One commenter argued against the 
provision on the basis that the current 
MMS appeal period of 30 days is, in 
most cases, too short to respond 
effectively to official notice on complex 
issues. The commenter recommended 
that the appeal period be lengthened to 
90 days. 

Response: A 10-day grace period has 
been provided under certain conditions 
to the 30-day time period specified in 30 
CFR part 290. See 54 FR 52796, 
December 22, 1989. In response to the 
commenter's opposition to the 
establishment of delivery occurring 
upon receipt by any person at the 
address of record, it is MMS's opinion 
that a signed U.S. Postal Service return 
receipt card is the easiest and most 
convenient way of establishing evidence 
of delivery of a document by the U.S. 
Postal Service. Upon receipt of the 
document by any person at the address 
of record, proper internal controls 
should be in effect to ensure that it is 
timely routed to the proper official. It 
would be inefficient to establish a 
system whereby delivery could not be 
effected simply because, for example, a 
particular person is on vacation. 

Although 30 CFR 290.3 requires that 
an appeal be filed within 30 days from 
service of an order or decision, § 290.5 
allows the Director, MMS, upon request, 
to grant an extension of the time period 
for filing any document in connection 
with the appeal. This would include 
statements of reasons in support of an 
appeal. Also, MMS has recently 
amended its appeal regulations to allow, 
under certain conditions, a 10-day grace 
period for the timely filing of an appeal 
(54 FR 52796, December 22, 1989). In 
view of these provisions in its 
regulations, MMS considers the time 
period allowed for filing an appeal to be 
adequate, including the time that it takes 
to route the document to the proper 
official. Therefore, MMS has retained 
the proposed date of service as being 
upon “signed receipt of any person at 
the address.” y 

(2) One commenter recommended that 
MMS consider adding a provision 
whereby the signing of a return receipt 
would constitute a presumption of 
receipt of official notice, but could be 
rebutted upon a showing of good faith 
by the lessee or operator when there is 
an untimely filed appeal resulting from a 
delay in communication. 
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Response: As stated in MMS’s 
response to comment (c)[1) in this 
preamble, MMS considers the time 
period for filing an appeal allowed in its 
regulations to be adequate, including the 
time that it takes to route the document 
to the proper official. The addressee 
should be responsible for any delays in 
communication within its organization. 
(d) Constructive Service 


Paragraph 243.4(d) of the proposed 
rule provided for the establishment of a 
“constructive service” date 5 days after 
the date the document is mailed in cases 
where delivery cannot be consummated 
at the addressee of record. Comments 
received on the proposed constructive 
service provision are discussed below: 

(1) Seven commenters stated that the 
provision is too vague and/or does not 
take into consideration the failure of 
delivery caused by others. Three of 
these commenters recommended that 
the provision contain language placing 
the burden of proof on MMS to show 
that delivery cannot be consummated at 
the address of record before it could 
claim constructive service. Two of these 
commenters recommended that the 
following language from the preamble of 
the Notice of Proposed Rule be included 
in the final rule: 


This provision covers such situations as 
nondelivery because the addressee has 
moved without filing a forwarding address, 
the forwarding order had expired, delivery 
was expressly refused, or the document was 
unclaimed where the attempt to deliver is 
substantiated by. U.S. Postal Service 
authorities. 


Two commenters stated that the 
provision appears to violate the 
addressee's rights without due process 
and would therefore be held 
unconstitutional because the provision 
could result in the addressee’s loss of 
valuable rights without proper notice 
and through no fault of its own. 
Therefore, they argued that it is not 
unreasonable for lessees and other 
parties to insist on actual service of 
official correspondence. 

Response: The MMS agrees with 
recommendations that the final rule 
contain language placing the burden of 
proof on MMS to show that delivery 
cannot be consummated before it can 
claim constructive service. Therefore, 
MMS has included the recommended 
language from the preamble of the 
proposed rule in the final rule. This 
language describes the situations where 
constructive service could be claimed 
and specifies that the attempt to deliver 
be substantiated by U-S. Postal Service 
authorities. 

Paragraph 243.4(b) of the final rule 
places responsibility on the lessee, lease 


operator, payor, reporter, RIK refiner, or 
other party to notify MMS, in writing, of 
any addressee changes. As stated in the 
Notice of Proposed Rulemaking, the 
addressee should not, in MMS’s opinion, 
have the ability to postpone service of 
official correspondence by not accepting 
delivery. Consequently, a provision 
establishing a date of constructive 
service in cases of nondelivery is 
considered necessary in the final rule. 

(2) Two commenters recommended 
that the 5-day constructive notice period 
be increased. One commenter stated 
that, based on its experience, it is not 
uncommon for certified or registered 
mail to require between 7 to 10 days for 
delivery. 

Response: The MMS agrees with the 
recommendation that the final rule 
provide for a longer constructive notice 
period. We have used a 7-day 
constructive notice period in the final 
rule to be consistent with other 
regulations within the Department at the 
Bureau of Land Management, and with 
current experience using certified/ 
registered mail. A sample of the 
correspondence processed at MMS 
during January through May 1990 
disclosed that 100 percent of the 
certified/registered mail was delivered 
within a 7-day period. The MMS 
believes this information supports a 7- 
day period. 


Ill. Procedural Matters 


Executive Order 12291 and the 
Regulatory Flexibility Act 


This final rule establishes procedures 
for the serving of official 
correspondence. Because the new 
procedures will not result in any 
increase or decrease in costs to the 
Government or to the public, the 
Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and certifies that this document will not 
have-a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). ~ 


Executive Order 12630 


Because there are no additional 
economic effects, this final rule does not 
represent a governmental action capable 
of interference with constitutionally 
protected property rights. Thus, a 
Takings Implication Assessment need 
not be prepared pursuant to Executive 
Order 12630, “Government Action and 
Interference with Constitutionally 
Protected Property Rights.” 
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Paperwork Reduction Act of 1980 


This final rule does not contain 
information collection requirements 
which require approval by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seq. 


National Environmental Policy Act of 
1969 


It is hereby determined that this final 
rulemaking does not constitute a major 
Federal action signficantly affecting the 
quality of the human environment and a 
detailed statement pursuant to section 
102(2)(C) of the National Environmental 
Policy Act of 1969 (42 U.S.C. 4332(2)(C)) 
is not required. 


List of Subjects in 30 CFR Part 243 


Coal, Continental shelf, Geothermal 
energy, Government contracts, Indian 
lands, Mineral royalties, Natural gas, 
Petroleum, and Public lands-mineral 
resources. 

Dated: January 9, 1991. 
James M. Hughes, 
Deputy Assistant Secretary—Land and 
Minerals Management. 

For the reasons set forth in the 


preamble, 30 CFR part 243 is amended to 
read as follows: 


PART 243—APPEALS—ROYALTY 
MANAGEMENT PROGRAM 


1. The authority citation for part 243 
continues to read as follows: 


Authority: R.S. 463, 25 U.S.C. 2; R.S. 465, 25 
U.S.C. 9; sec. 32, 41. Stat. 450, 30 U.S.C. 189; 
sec. 5, 44 Stat. 1058, 30:'U.S.C. 285; sec. 10, 61 
Stat. 915, 20 U.S.C, 359; secs. 5, 6,67 Stat. 464, 
465, 43 U.S.C. 1334, 1335; sec 24, 84 Stat. 1573, 
30 U.S.C. 1023, 30 U.S.C. 1701 et seq. j 


2. A new § 243.3 is added and 
reserved and a new § 243.4 is added to 


subpart A of part 243 to read as follows: 


$243.3 Exhaustion of Administrative 
Remedies. [Reserved] 


§ 243.4 Service of official 
correspondence. 


(a) Method of service: Official 
correspondence issued by the Royalty 
Management Program (RMP) will be 
served by sending the document 
certified or registered mail, return 
receipt requested, to the addressee of 
record established in paragraph (b) of 
this section. Instead of certified or 
registered mail, RMP may deliver the 
document personally to the addressee of 
record and obtain a signature 
acknowledging the addressee’s receipt 
of the document. Official 
correspondence includes all RMP eee 
that are appealable in accordance with 
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the provisions of this part and 30 CFR 
part 290. 

(b) Adaressee of record. (1) The 
addressee of record for administrative 
correspondence for refiners 
participating in the government's 
Royalty-in-Kind (RIK) Program is the 
position title, department name and 
address, or individual name and address 
identified in the executive royalty oil 
sale contract. A different position title, 
department name and address, or 
individual name and address may be 
identified, in writing, by the refiner/ 
purchaser for billing purposes. The 
refiner must notify the Minerals 
Management Service (MMS), in writing, 
of all addressee changes. 

(2) The addressee of record for Form 
MMS-4071 (Semiannual Report of RIK 
Oil Entitlements and Deliveries) 
correspondence is the position title, 
department name and address, or 
individual name and address reported 
by the operator of leases committed to 
RiK contracts on its most recent Form 
MMS-4071. A different position title, 
department name and address, or 
individual name and address may be 
identified, in writing, by the operator for 
RIK lease status purposes. The operator 
is responsible for notifying RMP, in 
writing, of any addressee changes. 

(3) The addressee of record for serving 
official correspondence on anyone 
required to report energy and mineral 
resources removed from Federal and 
Indian leases to the RMP Production 
Accounting and Auditing System is the 
most recent position title, department 
name and address, or individual name 
and address that RMP has in its records 
for the reporter/payor. The reporter/ 
payor is responsible for notifying RMP, 
in writing, of any addressee changes. 

(4) The addressee of record for serving 
official correspondence concerning 
onshore Federal leases is the current 
lessee of record with the Bureau of Land 
Management. For Indian leases, the 
addressee of record is the current lessee 
of record with the Bureau of Indian 
Affairs. For offshore leases, the 
addressee of record is the current lessee 
of record with the MMS Offshore 
Minerals Management Program. The 
lessee is responsible for notifying the 
appropriate Government office of any 
addressee changes. 

(5) The addressee of record for serving 
official correspondence in connection 
with reviews and audits of payor 
records is the position title, department 
name and address, or individual name 
and address designated, in writing, by 
the company at the initiation of the 
audit, or the most recent addressee that 
was specified, in writing, by the payor. 


(6) The addressee of record for serving 
official correspondence relating to 
reporting on the “Report of Sales and 
Royalty Remittance” (Form MMS-~-2014 
for oil, gas and geothermal resources or 
Form MMS-4014 for solid minerals) is 
the most recent position title, 
department name and address, or 
individual name and address specified, 
in writing, by the payor. The payor is 
responsible for notifying RMP, in 
writing, of any addressee changes. 

(7) The addressee of record for serving 
official correspondence in connection 
with remittances pertaining to rental 
and bonuses from nonproducing Federal 
leases is the most recent position title, 
department name and address, or 
individual name and address 
maintained in RMP records. The payor 
is responsible for notifying RMP, in 
writing, of any addressee changes. 

(8) The addressee of record for serving 
official correspondence including orders, 
demands, invoices, or decisions, and 
other actions identified with payors 
reporting to the RMP Auditing and 
Financial System not identified above is 
the position title, department name and 
address or individual name and address 
for the payor identified on the most 
recent Payor Confirmation Report 
(Report No. ARR 290R) of a Payor 
Information Form (PIF) (Form MMS- 
4025 or Form MMS-4030) returned by 
RMP to the payor for the Federal or 
Indian lease (see 30 CFR 210.51 and 
210.201). 

(9) In the event official 
correspondence is applicable to more 
than one category identified in 
paragraphs (b) (1) through (8) of this 
section, MMS may serve the official 
correspondence in accordance with the 
requirements of any one paragraph. 

(c) Dates of service. Except as 
provided in paragraph (d) of this section, 
official correspondence is considered 
served on the date that it is received at 
the address of record established in 
accordance with paragraph (b) of this 
section, as evidenced by a signed 
receipt of any person at that address. If 
official correspondence is served both 
personally and by registered or certified 
mail, the date of service is the earlier of 
the two dates, if they are different. 

(d) Constructive service. (1) If delivery 
cannot be consummated after 
reasonable efiuri ai ihe address of 
record established in accordance with 
paragraph (b) of this section, official 
correspondence will be deemed to have 
been constructively served 7 days after 
the date that the document is mailed. 

(2) This provision covers such 
situations as nondelivery because the 
addressee has moved without filing 4 
forwarding address, the forwarding 


order had expired, delivery was 
expressly refused, or the document was 
unclaimed where the attempt to deliver 
is substantiated by U.S. Postal Service 
authorities. 

[FR Doc. 91-3566 Filed 2-13-91; 8:45 am] 
BILLING CODE 4310-MA-t4 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 36 


Decrease in Maximum Permissible 
interest Rates on Guaranteed 
Manufactured Home Loans, Home and 
Condominium Loans, and Home 
improvement Loans 


AGENCY: Department of Veterans 
Affairs. 
ACTION: Final regulations. 


SUMMARY: The Department of Veterans 
Affairs (VA) is decreasing the maximum 
interest rates on guaranteed 
manufactured home unit loans, lot loans 
and combination manufactured home 
unit and lot loans. In addition, the 
maximum interest rates applicable to 
fixed payment and graduated payment 
home and condominium loans, and to 
home improvement and energy 
conservation loans are also decreased. 
These decreases in interest rates are 
possible because of recent 
improvements in the availability of 
funds in various credit markets. The 
decrease in the interest rates will allow 
eligible veterans to obtain loans at a 
lower monthly cost. 


EFFECTIVE DATE: February 5, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Mrs. Judy Caden, Loan Guaranty Service 
(264), Veterans Benefits Administration, 
Department of Veterans Affairs, 810 
Vermont Avenue NW., Washington, DC, 
(202) 233-3042. 


SUPPLEMENTARY INFORMATION: The 
Secretary is required by section 1812(f), 
title 38, United States Code, to establish 
maximum interest rates for 
manufactured home loans guaranteed by 
VA as he/she finds the manufactured 
home loan capital markets demand. 
Recent market indicators—including the 
prime rate, the general decrease in 
interest rates charged on conventional 
manufactured home loans, and the ~ 
decrease of other short-term and long- 
term interest rates—have shown that the 
manufactured home capital markets 
have improved. It is now possible to 
decrease the interest rates on : 
manufactured home unit loans, lot loans, 
and combination manufactured home 
unit and lot loans while still assuring an 
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adequate supply of funds from lenders 
and investors to make these types of VA 
loans. 

The Secretary is also required by 
section 1803(c), title 38, United States 
Code, to establish maximum interest 
rates for home and condominium loans, 
including graduated payment mortgage 
loans, and loans for home improvement 
purposes. Market indicators similarly 
favor reductions in the maximum 
interest rates for these types of loans. 
These lower interest rates should assist 
more veterans in the purchase of homes 
and condominiums or to obtain 
improvement loans because of the 
decrease in the monthly loan payments 
for principal and interest. 


Regulatory Flexibility Act/Executive 
Order 12291 : 


For the reasons discussed in the May 
7, 1981 Federal Register, (46 FR 25443), it 
has previously been determined that 
final regulations of this type which 
change the maximum interest rates for 
loans guaranteed, insured, or made 
pursuant to chapter 37 of title 38, United 
States Code, are not subject to the 
provisions of the Regulatory Flexibility 
Act, 5 U.S.C. 601-612. 

These regulatory amendments have 
also been reviewed under the provisions 
of Executive Order 12291. VA finds that 
they are not “major rules” as defined in 
that Order. The existing process of 
informal consultation among 
representatives within the Executive 
Office of the President, OMB, VA and 
the Department of Housing and Urban 
Development has been determined to be 
adequate to satisfy the intent of this 
Executive Order for this category of 
regulations. This alternative. 
consultation process permits timely rate 
adjustments with minimal risk of 
premature disclosure. In-summary, this 
consultation process will fulfill the 
intent of the Executive Order while still 
permitting compliance with statutory 
responsibilities for timely rate 
adjustments and a stable flow of 
mortgage credit at rates consistent with 
the market. 

These final regulations come within 
exceptions to the general VA policy of 
prior publication of proposed rules as 
contained in 38 CFR 1.12. The 
publication of notice of a regulatory 
change in the VA maximum interest 
rates for VA guaranteed, insured or 
direct loans would deny veterans the 
benefit of lower iriterest rates pending 
the final rule publication date which 
would necessarily be more than 30 days 
after publication in proposed form. 
Accordingly, it has been determined that 
publication of proposed regulations 
prior to publication of final‘regulations 


is impracticable, unnecessary, and 
contrary to the public interest. 


(Catalog of Federal Domestic Assistance 
Program numbers, 64.113, 64.114, and 64.119.) 


These regulations are adopted under 
the authority granted to the Secretary by 
section 210(c), 1803(c)(1), 1811(d)(1) and 
1812 (f) and (g) of title 38, United States 
Code. 

These decreases are accomplished by 
amending §§ 36.4212(a) (1), (2), and (3), 
and 36.4311 (a), (b), and (c) and 
36.4503(a), title 38, Code of Federal 
Regulations. 


List of Subjects in 38 CFR Part 36 


Condominiums, Handicapped, 
Housing, Loan programs—housing and 
community development, Manufactured 
Homes, Veterans. 


Approved: February 4, 1991. 
Anthony J. Principi, 
Deputy Secretary of Veterans Affairs. 


PART 36—[AMENDED] 


38 CFR part 36, Loan Guaranty, is 
amended as follows: 


§ 36.4212 [Amended] 


1. In § 36.4212, remove the date 
“November 19, 1990”, wherever it 
appears, and add, in its place, the date 
“February 5, 1991”. 

2. In § 36.4212, paragraph (a)(1), 
remove the number “12”, wherever it 
appears, and add, in its place, the 
number “114”; in paragraphs (a)(2) and 
(a)(3), remove the number “112”, 
wherever it appears, and add, in its 
place, the number “11”. 


§ 36.4311 [Amended] 


3. In § 36.4311, remove the date 
“November 19, 1990”, wherever it 
appears, and add, in its place, the date 
“February 5, 1991”. 

4. In § 36.4311, paragraph (a), remove 
the number “9%2”, wherever it appears, 
and add, in its place, the number “9”; in 
paragraph (b), remove the number “9%”, 
wherever it appears, and add, in its 
place, the number “9%”; in paragraph 
(c), remove the number “11”, wherever it 
appears, and add, in its place, the 
number “10%”. 


§ 36.4503 [Amended] 


5. In § 36.4503, paragraph (a), remove 
the number “9'2” and “11”, wherever 
they appear, and add in their place, the 
numbers “9” and “10%”, respectively. — 
[FR Doc. 91-3585 Filed 2-13-91; 8:45 am] 
BILLING CODE 8320-01-m = - . 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
[Docket No. FEMA 7504] 


List of Communities Eligible for the 
Sale of Flood Insurance 


AGENCY: Federal Emergency 
Management Agency, FEMA. 
ACTION: Final rule. 


SUMMARY: This rule identifies 
communities participating in the 
National Flood Insurance Program 
(NFIP). These communities were 
required to adopt floodplain 
management measures compliant with 
the NFIP revised regulations that 
became effective on October 1, 1986. If 
the communities did not do so by the 
specified date, they would be suspended 
from participation in the NFIP. The 
communities are now in compliance. 
This rule withdraws the suspension. The 
communities’ continued participation in 
the program authorizes the sale of flood 
insurance. 


EFFECTIVE DATE: As shown in fifth 
column. . 


ADDRESSES: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the NFIP at: P.O. Box 457, Lanham, 
Maryland 20706, Phone: (800) 638-7418. 
FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, (202) 
646-2717, Federal Center Plaza, 500 C 
Street, Southwest, room 416, 
Washington, DC 20472. 


SUPPLEMENTARY INFORMATION: The NFIP 
enables property owners to purchase 
flood insurance which is generally not 
otherwise available. In return, 
communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
new construction from future flooding. 
In addition, the Director of the Federal 
Emergency Management Agency has 
identified the Special Flood Hazard 
Areas in these communities by 
publishing a Flood Insurance Rate Map. 
In the communities listed where a flood 
map has been published, section 102 of 
the Flood Disaster Protection Act of 
1973, as amended, requires the purchase 
of flood insurance as a condition of 
Federal or federally related financial 
assistance for acquisition or 
construction of buildings in the Special 
Flood Hazard Area shown on the map. 





The Director finds that the delayed 
effective dates would be contrary to the 
public interest. The Director also finds 
that notice and public procedure uader 5 
U-S.C. 553(b) are impracticable and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 “Flood 
Insurance.” 


Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, to whom 
authority has been delegated by the 


Issued: February 5, 1991. 
C. M. “Bud” Schauerta, 
Administrator, Federal insurance 
Administration. 
[FR Doc. 91-3810 Filed 2~13~91; 8:45 am] 
BILLING CODE 6716-21-™ 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 61 
{CC Docket 87-313, FCC 91-15] 


Policy and Ruies Concerning Rates for 
Dominant Carriers 


AGENCY: Federal Communications 
Commission {[FCC). 
ACTION: Final rule. 


SUMMARY: The Commission has adopted 
a Memorandum Opinion and Order on 
Reconsideration that affirms, with 
modifications, the price cap regulatory 
structure applied to AT&T beginning 
July 1, 1989. The modifications to the 
price cap plan are: (1) Amendment of 
the rules to permit an incremental net 
revenue showing to support a below- 
band filing; (2) amendment of the rules 
to permit certain noncontroversial tariff 
restructures to be given streamlined 


Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice 
stating the community's status in the 
NFP and imposes no new requirements 
or regulations on these participating 


communities. 


List of Subjects in 44 CFR Part 64 
Flood insurance and floodplains. 


tariff review treatment; (3) exclusion of 
promotional filings from price index 
credit; (4) creation of a new service 
category in the 600 services basket for 
800 Directory Assistance; and {5) cost 
changes associated with changes in 
Generally Accepted Accounting 
Principles will be given exogenous 
treatment after a case-by-case review to 
ensure that exogenous treatment does 
not result in double-counting of the cost 
with another variable in the price cap 
index. These modifications resolve 
issues that were raised on 
reconsideration of the AT&T Price Cap 
Order. 
EFFECTIVE DATE: March 18, 1991,.except 
that the amendment to § 61.42(c)(7) shall 
become effective February 14, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Mary Brown, Common Carrier Bureau, 
(202) 632-5550. 
SUPPLEMENTARY INFORMATION: 
Background. Notice of Proposed 
Rulemaking, In the Matter of Policy and 
Rules Concerning Rates for Dominant 
Carriers, CC Docket No. 87-313. 
Adopted: August 4, 1987. Released: 
August 21, 1987. 52 FR 33962 [Sept. 9, 
1987]. By the Commission. Further 
Notice of Proposed Rulemaking, In the 
Matter of Policy and Rules Concerning 
Rates for Dominant Carriers, CC Docket 
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PART 44—[AMENDED] 
1. The authority citation for part 64 
continues to read as follows: 

Authority: 42 US.C. 4001 et. seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 
2. Section 64.6 is amended by adding 
in alphabetical sequence new entries to 

the table. 


In each entry, the suspension for each 
listed community has been withdrawn. 
The entry reads as follows: 


§646 List of eligible communities. 


: 


17, 
Do 
Do 
Do 
‘Do 
Do 
‘Do 
‘Do 
Do 
Do 
De 
‘Do 
Do 
Do 
Do 


No. 87-313. Adopted: May 12, 1988. 
Released: May 23, 1988. 53 FR 22356 
[June 15, 1988]. By the Commission. 
Report and Order and Second Further 
Notice of Proposed cc 
Docket No. 87-313. Adopted: March 18, 
1989, Released: April 17, 1989. 54 FR 
19836 [May 8, 1989]. By the Commission. 


Summary of Report and Order 


This is a summary of the 
Commission's Memorandum Opinion 
and Order on Reconsideration in In the 
Matter of Policy and Rules Concerning 
Rates for Dominant Carriers, CC Docket 
No. 87-313, FCC 91-15, Adopted January 
10, 1991, and Released February 8, 1991. 
By the Commission. 

The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch {room 230), 
1919 M Street NW., Washington DC. The 
completed text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
Transcription Services, {202) 857-3800, 
2100 M Street, suite 140, Washington, 
DC 20037. 


I. Introduction 


1. Price cap regulation for most of 
AT&T's common carrier services has 
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been in effect for a period of 
approximately a year and a half. 
Eighteen parties have asked this 
Commission to reconsider various parts 
of the price cap system that were 
implemented on July 1, 1989. In the 
instant order, we generally affirm the 
price cap system as it was adopted and 
implemented, and we make a series of 
clarifying statements and amendments 
to our rules. First, we make minor 
clarifying amendments to our rule 
specifying the cost showing that 
accompanies below-band rates. We also 
make minor clarifications to our 
streamlined tariff procedures so that 
certain simple, noncontroversial filings 
that would otherwise be subject to more 
lengthy notice periods may be given 
streamlined treatment. We also clarify 
treatment of promotional offerings under 
price cap regulation and resolve the 
classification of 800 data base service. 
We create a new service category in the 
800 services basket for use when 800 
data base service becomes incorporated 
into price cap regulation on July 1, 1991. 
Finally, we decide that changes in 
Generally Accepted Accounting 
Principles should be evaluated on a 
case-by-case basis to determine if 
exogenous treatment is warranted. We 
deny the remaining petitions. 

2. In the AT&T Price Cap Order, the 
Commission confirmed the tentative 
conclusion that incentive based 
regulation is superior to rate of return 
for the regulation of certain dominant 
carriers. Policy and Rules Concerning 
Rates for Dominant Carriers, 4 FCC Red 
2873 (1989) (AT&T Price Cap Order). The 
Commission concluded that a system of 
regulation that “capped” prices, but not 
profits, of certain companies would 
provide incentives to those companies 
to improve management of underlying 
costs and increase responsiveness to 
consumer demand. Under price cap 
regulation, rates AT&T may charge for 
services are limited for tariff review 
purposes by a predetermined formula 
that operates as a benchmark of cost 
changes AT&T is likely to experience. If 
AT&T can reduce the change in its 
actual costs to a level below the change 
in the benchmark, it is permitted to 
benefit from improved earnings. Thus, 
the formula provides AT&T with 
incentives to reduce its total costs each 
year to levels lower than existing rate of 
return regulation could be expected to 
produce. Consumers benefit under the 
plan because the benchmark formula 
requires AT&T to be more productive 
than it historically has been, and 
because the incentives within the plan 
to lower costs will enable AT&T to 
lower rates. 


3. The AT&T price cap plan divides 
most of AT&T's services into several 
groups, or “baskets,” each governed by 
its own price cap index. The price cap 
index is computed with a three-part 
formula. First, inflation is counted. 
Second, the amount of inflation is 
reduced by a 3 percent productivity 
offset that represents the difference 
between AT&T’s productivity and the 
productivity in the economy as a whole 
plus a .5 percent Consumer Productivity 
Dividend. Third, the formula is adjusted 
for specific cost changes known as 
exogenous cost factors that generally 
result from changes in the Commission's 
rules or from other changes beyond the 
control of AT&T. Exogenous costs 
include, for example, changes in the 
access rates AT&T pays for use of the 
local network. Compliance with the 
price cap is measured by a formula 
known as the Actual Price Index that 
measures aggregate rates in a basket. 

4. The three baskets are: (1) 
Residential and Small Business, which 
includes the basic Message 
Telecommunications Schedule (MTS— 
day, evening, and night/weekend), 
international MTS, operator and credit 
card calling, and Reach Out plans; (2) 
the 800 Services basket, which includes 
all 800 services; and (3) the Business 
basket, which includes services used 
almost exclusively by business 
customers—ProAmerica, WATS, 
Megacom, SDN, other switched services, 
and private line services. The baskets 
are further divided into service 
categories. 

5. Under price cap regulation, AT&T 
may file rate changes subject to 
streamlined tariff review provided that 
its rates remain below the cap as 
determined by the three-part formula 
and provided that rates in each service 
category do not increase or decrease 
more than 5 percent per year, adjusted 
for changes in the cap. Streamlined tariff 
review enables AT&T’s tariff filings to 
take effect on 14 days’ notice. These 
filings are also presumed lawful. Rates 
that are within the cap and band 
limitations are therefore said to fall 
within the “no-suspension” zone—they 
will generally not be suspended for tariff 
review purposes. 

6. Price changes that are above or 
below the 5 percent pricing “bands” or 
that are above the cap must be 
accompanied by cost support, and are 
subject to longer notice periods before 
they can take effect. In addition, any 
restructuring of the tariff is not 
streamlined and is reviewed on a 45 day 
notice period. New services, which are 
defined as any offering that expands 
customers’ choice, are likewise not 


streamlined, and must be accompanied 
by a showing sufficient to demonstrate 
that the new offering will provide a 
positive contribution to revenue. 


II. Structure of Baskets and Bands 
A. Lower Bands and Below Band Filings 


7. Various parties dispute the need for 
lower bands and the accompanying 
tariff requirements for below-band 
filings. AT&T and large users contend 
that lower bands prevent AT&T from 
offering consumers lower rates, interfere 
with competition, and will, if retained, 
lead to aggregate rate increases. Other 
parties argue that lower bands are a 
useful means of guarding against 
potentially predatory activity, and urge 
us to limit further AT&T’s ability to file 
streamlined price decreases. 


8. In the AT&T Price Cap Order, the 
Commission imposed lower bands on 
aggregate rates in a service category out 
of an abundance of caution, recognizing 
that lengthier notice periods and cost 
support requirements for price decreases 
larger than 5 percent would slow 
implementation of price decreases. 
Since that decision was reached, this 
Commission has initiated a rulemaking 
to examine the extent of competition for 
interexchange services. Unlike the price 
cap proceeding, which assumed 
arguendo the dominant status of AT&T, 
the Interexchange proceedings seeks to 
examine competition in the 
interexchange market and to enact 
regulatory reform, if appropriate, to 
reflect current market conditions. 
Competition in the Interexchange 
Marketplace (Notice of Proposed 
Rulemaking), 5 FCC Red 2627 (1990). 
Among the tentative conclusions 
contained in the Interexchange Notice, 
is a proposal to eliminate lower bands in 
the Business Services Basket. We 
believe that, due to the more extensive 
record developed in that proceeding on 
the state of competition in the 
interexchange market, the need for 
lower bands is an issue that can best be 
decided in the Interexchange docket. 

9. Until a decision concerning lower 
pricing bands is reached in the 
Interexchange docket, price decreases 
greater than 5 percent in a service 
category, adjusted for changes in the 
price cap index, will be permitted to 
take effect on 45 days’ notice. We also 
continue our requirement for AT&T to 
file cost support to demonstrate that its 
prices for the relevant service category 
cover its average variable cost. We wish 
to clarify, however, that there exist 
different ways to demonstrate that a 
service category's rates cover its 
average variable cost. One way is to 





present the average variable cost of the 
service category. Another is to provide 
an incremental net revenue showing. 
We have accordingly amended 

§ 61.49(d) of our rules to give effect to 
this clarification. 


B. Baskets 


10. We decline to segregate further 
AT&T's services into more than three 
baskets, as some petitioners have 
suggested. In designing AT&T's baskets 
and bands, the Commission observed 
that subjecting different groups of 
services to separate price caps impairs 
economic efficiency. One cap on all of 
AT&T's services arguably could 
generate the most efficient results 
because prices could be set in the most 
efficient way to recover company costs, 
while the cap on prices would drive 
AT&T to lower those costs through 
productivity gains. The Commission 
nevertheless rejected this approach in 
favor of multiple baskets, each subject 
to a separate cap, because a single 
basket would have given AT&T too 
much pricing flexibility. Multiple 
baskets, however, raise different 
complications. Every time a new basket 
is created, the process of allocating 
exogenous costs among baskets 
becomes more burdensome, including 
the process of ensuring that the correct 
allocation was made. Moreover, since 
the productivity offset used in the price 
cap formula is based on total ate 
productivity performance, application of 
the offset to each of several basket 
raises cancerns about the accuracy of 
the offset as applied to that particular 
segment of the firm's operations. Given 
these concerns over multiple baskets, 
petitioners have not demonstrated the 
need to further services within 
the Residential and Small Business 
basket and the Business basket. 

C. Related Issues 


i. Service category bands. 11. We will 
not further divide the service categories 
originally adopted. in the Residential 
and Small Business basket, there are six 
service categories. Four of those 
categories are basic long distance 
service: Day, evening, night/weekend, 
credit card calling, which are offered in 
conjurction with the basic schedule 
offerings, are in a separate category. 
Reach Out America, an optional calling 
plan offered as an alternative to basic 
long distance service, is the sixth 


category. 

12. inward-dialing 800 services are 
divided into four categories—Readyline 
800, AT&T 800, Megacom 800, and all 
other 800—reflecting the different types 
of 800 service AT&T offers. Thus, the 


first two baskets—Residential and 
Small Business as well as 600 Services— 
utilize narrowly defined service 
categories, particularly given the 
number of services assigned to each. 
Commenters have not suggested how we 
would further split the narrow service 
categories in these two baskets, short of 
banding individual rate elements. Rate 
element banding greatly adds to the 
administrative burdens associated with 
price cap regulation, in direct opposition 
to the Commission's state goal of easing 
administrative burdens. We iaolnaes do 
not believe that further segregate of 
these cetegories is necessary or 
desirable. 

13. Similarly, we decline to expand 
the number of categories in the Business 
services basket. In selecting the basket 
and category configuration applied to 
AT&T's business services, the 
Commission found that these offerings 
were subject to the greatest amount of 
competition. Furthermore, the 
Commission specifically recognized the 
concerns parties had expressed with 
respect to private line offerings, and 
elected to separate private line into two 
categories—voice grade and below, and 
all other private line. Moreover, the 
seven service categories in this basket 
already outnumber the six categories in 
the Residential basket and the four 
categories in the 800 Services basket. 
Given the relative size of the baskets, 
measured in terms of revenues, the 
Business basket is already subject to 
more service category segmentation 
than the other baskets. We also disagree 
that the present configuration of baskets 
and service categories will contribute to 
unlawful cross subsidization, since the 
existing configuration has been carefully 
designed to segregate residential and 
business services. 

2. Residential price index. 14. The 
AT&T Price Cap Order requires AT&T to 
maintain an index of residential prices 
as an additional check on changes in 
rates that residential customers pay. 
AT&T tariff filings in the Residential 
and Small Business basket remain 
eligible streamlined treatment so long as 
the residential price index does not 
imcrease more than 1 percent per year 
adjusted for changes in the price cap 
index. We decline to adopt the 
suggestion of some petitioners to link 
price movements for evening and night/ 
weekend MTS with the “all other” 
service category in the Business basket. 
Since different services have different 
cost and demand characteristics, we 
expect that the price relationships 
existing on the day price cap regulation 
became effective for AT&T would 
change over time. If we were to link 
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price changes across categories and 
baskets, we would in effect be declaring 
that cost and demand characteristics of 
the two services are identical. There has 
been no showing to demonstrate that the 
services have identical cost and demand 
characteristics. 

3. Promotional offerings. 15. Although 
we do not seek a inhibit AT&T's ability 
to offer promotions, we view as a 
separate question whether promotional 
price changes should be included in the 
calculation of the Actual Price Index, 
Price Index. By promotional 
price activity in the calculation of these 
indexes, the value of indexes decreases 
when a promotion is initiated, giving 
AT&T additional upward flexibility to 
raise prices in another service category 
or rate elements within the same basket. 
We decided that, in general, 
promotional pricing should not be 
credited in price index calculations. 
However, where AT&T makes a simple 
price change to a rate element, and then 
markets that price change in conjunction 
with a promotion, the rate change can 
be credited in the price indexes. 

16. Promotions usually involve 
restructuring of the tariff by creating a 
sub-class of customers eligible to 
receive a special, promotional rate. 
While the basket, bank, and tariff filing 
requirements allow AT&T limited 
flexibility to realign service category 
rates, the structure does not contemplate 
that the limited pricing flexibility could 
be used to target subgroups of 
ratepayers below the service category 
level to benefit from a reduced rate. In 
our view, inclusion of all promotional 

offerings in price caps would grant 
AT&T an additional degree of pricing 
freedom not contemplated under the 
regulatory structure. Some promotional 
activities, however, may involve nothing 
more than a simple price change. We 
believe that simple price changes, which 
change the price available to all without 
establishing time limits or other 

qualifying criteria, ought to be treated as 

a routine streamlined price change 
under price caps, and given index credit. 

17. For promotional offerings excluded 


from price cap regulation, we will 


entertain requests for special permission 
to file these promotional offerings on 14 
days’ notice. We also require AT&T to 
file price index values associated with 
the promotional price for illustrative 
purposes only. If.a promotional price 
decrease causes service category prices 
to drop more than 5 percent adjusted for 
changes in the cap, AT&T must file the 
= support required for a below-band 
ing. 
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18. In addition, we decided that AT&T 
is required to recalculate its indexes to 
exclude currently effective promotional 
tariffs. Our decision to require 
recalculation of price indexes will affect 
at least one pending transmittal. In 
AT&T Transmittal 2652, AT&T took 
advantage of the pricing flexibility it 
had created by virtue of several 
promotions offered during the latter half 
of 1990 by seeking a 2.2 percent increase 
for night/weekend rates. If AT&T does 
not obtain credit in its indexes for the 
promotional offerings, its aggregate 
Residential and Small Business basket 
rates would be at the cap; to raise night/ 
weekend rates, AT&T would have to 
lower a rate elsewhere in the basket or 
file an above-cap transmittal. 

19. We will make new § 61.42(c)(7) of 
the Commission's rules, excluding 
promotions from price index credit, 
effective upon publication in the Federal 
Register. Good cause exists to make this 
rule change effective in advance of 30 
days following Federal Register 
publication so that pending AT&T tariff 
transmittals involving promotions may 
be evaluated under the price caps rules 
as reflected in this Memorandum 
Opinion and Order. AT&T was on notice 
that the Commission might clarify its 
price plan with respect to treatment of 
promotions upon the filing of petitions 
for reconsideration on this subject, well 
before the filing of pending tariff 
transmittals. AT&T participated fully in 
this proceeding, and our decision was 
made after consideration of its views. 
Accordingly, we believe it is appropriate 
and fair to apply the clarification 
regarding promotions immediately upon 
publication in the Federal Register. 

4. 800 Directory Assistance. 20. In the 
800 Data Base Order, the Commission 
decided that AT&T, as the sole provider 
of 800 Directory Assistance, should tariff 
its 800 Directory Assistance offering to 
ensure that the service is provided on a 
nondiscriminatory basis. Provision of 
Access for 800 Service, 4 FCC Red 2824, 
2836 (1989) (800 Data Base Order). 
Under the price cap rules, the offering 
will be incorporated into price caps on 
July 1, 1991. The 800 Data Base Order, 
however, does not provide direction as 
to either the basket or band treatment 
for 800 Directory Assistance once it is 
incorporated into price caps. 

21. We decide that 800 DA service is 
most closely associated with offerings in 
the 800 Services basket, and should be 
incorporated into price cap regulation as 
part of that basket. We also decide that, 
due to the monopoly nature of the 
offering, incorporation. of 800 DA into 
one of the existing service categories 
would permit AT&T to increase the | 


price of 800 DA service, while 
decreasing the price of another 800 
offering that may be subject to limited 
competition. We accordingly create a 
separate service category in the 800 
Services basket for 800 DA service. To 
provide further assurances that rates for 
800 DA will remain just and reasonable, 
we establish an upper 3 percent banding 
limitation for 800 DA rates. 


III. Exogenous Costs 


22. At issue in this reconsideration is 
not the treatment of access charges as 
an exogenous cost, but the rule that 
dictates how access charge changes are 
allocated among baskets. To allocate 
changes in non-traffic sensitive (NTS) 
access charges, AT&T must allocate 
NTS charges among baskets according 
to the proportion of total base period 
NTS originating and terminating minutes 
associated with each basket. AT&T 
objects to this rule on the grounds that it 
is not cost-causative and that it will 
artificially depress the PCI of Basket 1. 
AT&T explains that NTS access costs 
are not incurred on the basis of total 
minutes, but are incurred on the basis of 
originating minutes, terminating 
minutes, and presubscribed lines. 

23. We do not share AT&T's view that 
the access flow through rule fails to 
allocate the cost changes correctly. The 
presubscribed line charges AT&T would 
like us to take into account represent the 
current mechanism by which federal 
high cost assistance and lifeline 
programs are 
presubscribed line charges assessed on 
interexchange carriers. In adopting a per 
line charge to finance the high cost and 
lifeline programs, the Commission 
replaced a system of high cost recovery 
in which the costs were recovered 
through the carrier common line per 
minute charge. Thus, under the former 
system, anyone buying carrier common 
line minutes (switched access) 
contributed to high cost support. While 
the Commission decided to separate the 
high cost fund from carrier common line, 
creating a high cost presubscribed line 
charge, the Commission did not intend 
by its action to shift the high cost 
burden from all switched access 
ratepayers to a particular subset of 
ratepayers. We also reject arguments, 
raised by other parties, to require that 
access charge changes be flowed 
through proportionately to service 
categories. 

24. We also reject arguments that cost 
savings AT&T realizes by lowering its 
access costs in electing to bypass local 
exchange carrier networks, should be 
given exogenous treatment. Price cap 
regulation is intended to provide strong 
incentives for AT&T to become more 


efficient in the provision of common 
carrier services. With respect to 
exogenous cost treatment of Generalty 
Accepted Accounting Principles 
(GAAP), we decide to modify our 
decision to give cost changes resulting 
from a change in GAAP automatic 
exogenous treatment. We will review 
GAAP changes on a case-a-case basis to 
determine if exogenous treatment of 
associated costs would be included in 
the general inflation indicator, the Gross 
National Product Price Index, contained 
in the price cap index formula. 


IV. Tariff Issues 
A. New and Restructured Filings 


25. We decline AT&T's request to 
streamline all new and restructured 
services. These filings can present 
important and controversial issues, 
notwithstanding their compliance with 
the applicable price cap requirements, 
and they may require more scrutiny than 
is afforded by 14 days’ notice. We do 
find, however, that clarification of 
certain portions of the AT&T Price Cap 
Order in this context will enable AT&T 
to obtain streamlined treatment for 
some types of its filings that until now 
have been defined as “restructured” and 
subjected to the longer notice period. 
Our action here constitutes an 
administrative refinement rather than a 
major change of policy of substance in 
the AT&T price cap regime. The 
subcategories clarified here will still be 
required to comply with the cap and 
band restrictions. But the 45 days’ notice 
period will not longer be required, and 
the filings will be treated in the same 
way as simple repricing. The types of 
filings eligible for streamlined treatment 
are: (1) filings that add the availability 
of a service or technological function to 
a geographic location; (2) filings that 
eliminate one or more rate elements in a 
manner tantamount to a reprice to zero; 
and (3) filings that restructure a volume 
discount without altering the beginning 
or end points of the taper. In all other 
respects, we affirm the rules on new and 
restructured services under price cap 
regulation. 


B. Other Filings 


26. Petitioners requested various 
refinements of our tariff filing and cost 
support rules for within-band, above- 
band, and above-cap filings. We decide 
to maintain the rules as originally 
adopted with one exception. Above- 


.band and above-cap filings will now be 


made on 120 days’ notice, in keeping 
with the recently-revised statutory 
maximum notice period permitted under 
the Communications Act. 


BEST COPY AVAILABLE 





V. Other Issues 


27. We decline to adopt the 
suggestions of various parties that we 
otherwise modify the price cap system 
for AT&T. We continue to believe that a 
3 pexsent productivity differential, 
grounded in a 2.5 percent long term 
historical differential, is the best 
available predictor of AT&T's future 
productivity gains that we can expect as 
a minimum during the first four years of 
price cap regulation. We also find no 
reason to prescribe AT&T’s “going-in” 
rates under section 205 of the 
Communications Act, since price cap 
rules do not establish the lawfulness of 
rates not prohibit the filing of 
nonconforming tariffs. We also do not 
agree that there is a need for the 
Commission to promulgate more specific 
rules governing the allocation of costs 
between price capped services and 
excluded services, since the cap on price 
cap services disables AT&T from 
shifting costs to price cap service 
baskets. We also decline to announce in 
advance the earnings level that would 
cause us to reconsider the productivity 
factor as part of the fourth-year 
performance review, and we affirm the 
Commission's decision to eliminate the 
Interim Cost Allocation Manual as 
inconsistent with price cap regulation. 

28, We affirm our commitment to 
geographically averaged rates, and the 
Commission's previously-stated policy 
of extending any tariff transmittal that 
deaverages rates to the statutory 
maximum, suspending the transmittal 
for the statutory maximum five months, 
and investigating the tariff. Based on 
these safeguards, we do not believe that 
specific regulations requiring geographic 
toll rate averaging are necessary. 
Consistent with our decision to expand 
to 120 days the notice period associated 
with above-cap and above-band filings, 
we also will defer any filing that 
proposes deaveraged rates to the full 
120 days permitted under statute. 
Further, we believe existing monitoring 
of the jurisdictional separations process 
will be sufficient to guard against 
attempts by AT&T to shift costs into 
those state jurisdictions that continue to 
regulate AT&T by rate of return 
methods. We also affirm the 
Commission's judgment that existing 
service quality monitoring of AT&T will 
provide a sufficient monitoring to ensure 
that AT&T does not degrade service 
quality under a price cap system. 


VI. Ordering Clauses 

29. It is hereby ordered, That pursuant 
to sections 151, 154 (i) and (j), 201-205, 
303{r) and 405 of the Communications 
Act of 1934, 47 U.S.C. 151, 154 (i) and (j), 


201-205, 303(r) and 405, the petitions for 
reconsideration, partial reconsideration 
and/or clarification filed in this 
proceeding are denied, except as 
provided therein. 

30. It is further ordered, That pursuant 
to sections 4{i), 4{j), 201-205, 303(r), and 
403 of the Communications Act of 1934, 
47 U.S.C. 154{i), 154{j), 201-205, 303(r), 
and 403, that §§ 61.42(b)(2), 61.42(c)(3) 
and (4), 61.49(d), and 61.58({c) (2) and (3) 
of this Commission's Rules, 47 CFR 
61.42(b)(2), 61.42(c) (3) and (4), 61.49(d), 
and 61.58(c) (2) and (3) are amended 
and that part 61 of this Commission's 
Rules are amended by adding 
§§ 61.42(c) (5) through (8), 47 CFR 
61.42(c) (5) through (8). 

31. Jt is further ordered, That the 
motion to accept late-filed reply 
comments submitted by the Competitive 
Telecommunications Association is 
Granted. 

32. It is further ordered, That this 
Memorandum Opinion and Order and 
the rule amendments adopted herein 
shall be effective 30 days after 
publication in the Federal Register, 
except that the new § 61.42(c)(7) shall 
become effective immediately upon 
publication in the Federal Register. 


List of Subjects 
47 CFR Part 61 


Communications common carriers, 
Reporting and recordkeeping 
requirements, Telephone, Price cap tariff 
filing and review procedures. 


For the reasons set forth in the 
preamble, title 47, part 61 of the Code of 
Federal Regulations is amended as 
follows. 


PART 61—TARIFFS 


1. The authority citation for part 61 
continues to read as follows: 


Authority: Sec. 4, 48 Stat. 1066, as 
amended; 47 U.S.C. 154. Interpret or apply 
sec. 203, 48 Stat. 1070; 47 U.S.C. 203 


2. Section 61.42 is amended by 
revising paragraphs (b)({2) and (c)(3), 
redesignating (c)(4) as (c)(8), and 
adding new (c)(4) through (7) to read as 
follows: 


§ 61.42 Price cap baskets and service 
categories. 


. * * * * 


(b) ** & 

(2) The 800 service basket shall 
contain such services as the 
Commission shall permit or require, 
including the following service 
categories: - 

{i) Readyline 800; 

(ii) AT&T 800; 

(iii) Megacom 800; 
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(iv) Other 800; and 
(v) 800 Directory Assistance. 


* * * * 


eet 
Cc 


(3) American Telephone and 
Telegraph Company Tariff F.C.C. No. 12 
services; 

(4) Custom tariff services; 

(5) Services subject to below-the-line 
accounting; 

(6) International services, except 
IMTS; 

(7) Promotional offerings as described 
in Memorandum Opinion and Order in 
CC Docket No. 87-313, FCC 91-15, 
adopted January 10, 1991; 


* + * * * 


3. Section 61.49 is amended by 
revising paragraph (d) to read as 
follows: 


§61.49 Supporting information to be 
submitted with letters of transmittal for 
tariffs of carriers subject to price cap 
regulation. 


* * * * * 


(a) Each price cap filing that proposes 
service category rates below applicable 
band limits established in § 61.47(e) of 
this part, must be accompanied by - 
supporting materials establishing that 
the rates cover the service category's 
average variable cost, or equivalently, 
that the.service category’s net additional 
revenue resulting from the price change 
exceeds additional costs. 


* * * * * 


4. Section 61.58 is amended by 
revising paragraphs (c)(2) and (3) to read 
as follows: 


§61.58 Notice requirements. 


* * * * * 


fc) * * 


(2) Tariff filings that do not cause any 
API to exceed any applicable PCI 
pursuant to calculations provided for in 
§ 61.46 of this part, and that do not 
cause any SBI to exceed its banding 
limitations established in § 61.47 of this 
part, must be made on at least 14 days’ 
notice, provided that the tariff filing is 
restricted to one or more of the 
following changes to the tariff: 

(i) Alters only a rate level; 

(ii) Adds a geographic location; 

(iii) Eliminates a rate element; or 

(iv) Changes the number or size of 
taper points in a volume discount plan 
without changing the initial volume 
quantity associated with the lowest 
discount level or the highest volume 
quantity associated with the highest 
discount level. 

(3) Tariff filings that will cause any 
API to exceed its applicable PCI 
pursuant to calculations provided for in 
§ 61.46 of this part, that will cause any 
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SBI to exceed its upper banding 
limitations established in §§ 61.47 (e) 
and (f) of this part, or that will cause the 
composite average residential rate to 
exceed its limitation on upward pricing 
flexibility established in § 61.47(g) of 
this part, must be made on at least 120 
days’ notice, or such other maximum 
period of notice permitted by section 
203(b) of the Communications Act, 
regardless of whether petitions under 

§ 1.773 of the Commission’s Rules have 
been filed. ; 

Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 

{FR Doc. 91-3485 Filed 2-13-91; 8:45 am] 
BILLING CODE 6712-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


48 CFR Part 1537 
[FRL-3905-4] 


Acquisition Regulation Concerning 
Advisory and Assistance Services 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule revises the 


Environmental Protection Agency 
Acquisition Regulation (EPAAR) to 
make coverage on the use of advisory 
and assistance services consistent with 
the Federal Acquisition Regulation 
(FAR) and applicable Office of 
Management and Budget (OMB) 
guidance. The rule provides guidance 
concerning the EPA office responsible 
for making the initial determination of 
whether requested services are advisory 
and assistance, required documentation 
to support the determination, and 
necessary approvals. Previous 
references in the EPAAR to “consulting 
services” and examples of consulting 
services are deleted since they are 
inconsistent with current FAR and OMB 
guidance. 

EFFECTIVE DATE: March 18, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Marilyn Torpey, (202) 245-3941, (FTS) 
245-3941. 

SUPPLEMENTARY INFORMATION: 


A. Background 


The regulation was published as a 
proposed rule on November 21, 1990 (55 
FR 48659), :-with comments due by 
December 21, 1990. No comments were 
received. This rule modifies the EPAAR 
to be consistent with the terminology 
and guidance in FAR subpart 37.2 and 


OMB Circular A-120. As specified in 
FAR 37.206, the rule indicates the office 
make the initial determination of 
whether services are advisory and 
assistance, and provide a justification as 
required by FAR 37.206. Types of 
advisory and assistance services are 
listed in FAR 37.203. EPAAR subpart 
1537.203, which listed examples of 
consulting services based on the1980 
version of the OMB Circular A-120, is 
removed. The rule adds coverage 
indicating that the Assistant 
Administrator for Administration and 
Resources Management is the 
designated official who will ensure the 
acquisition of advisory and assistance 
services meets the provisions of OMB 
Circular A-120. 


B. Executive Order 12291 


The Office of Management and Budget 
(OMB) Bulletin No. 85-7, dated 
December 14, 1984, established 
requirements for OMB review of agency 
acquisition regulations. This regulation 
does not fall within any of the categories 
cited in the bulletin requiring OMB 
review. 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply because this rule does not 
contain information collection 
requirements requiring the approval of 
OMB under 44 U.S.C. 3501, et seq. 


D. Regulatory Flexibility Act 


The EPA certifies this rule does not 
exert a significant economic impact on a 
substantial number of small entities 
because the rule does not impose any 
new requirements on contractors, large 
or small. An initial regulatory flexibility 
analysis has therefore not been 
performed. 


List of Subjects in 48 CFR Part 1537 


Government procurement, Service 
contracting. 

For the reasons set forth in the 
preamble, 48 CFR part 1537 is amended 
as follows: 


PART 1537—[AMENDED] 


1. The authority citation for part 1537 
continues to read as follows: 

Authority: Sec. 205(c), 63 Stat. 390, as 
amended, 40 U.S.C. 486(c). 

2. Subpart 1537.2 is revised to read as 
follows: - 
Subpart 1537.2—Advisory and Assistance 
Services 
Sec. 


1537.200 Scope of subpart. 
1537.205 Management controls. 


Subpart 1537.2—Advisory and 
Assistance Services 


1537.200 Scope of subpart. 

This subpart applies only to the types 
of services described in FAR 37.203. it 
does not. apply to services which the 
Contracting Officer has determined are 
not advisory and assistance. 


1537.205 Management controls. 

(a) The requesting office shall make 
the initial determination of whether the 
requirement is for advisory and 
assistance services as defined in FAR 
37.203. If services are determined to be 
advisory and assistance, the requesting 
office shall prepare a procurement 
request addressing the items shown in 
FAR 37.206. 

(b) The Contracting Officer shall 
review the initiating office’s 
determination. In the event that the 
Contracting Officer disagrees with the 
initiating office’s determination, he/she 
will discuss his/her findings with the 
initiating office before making a final 
determination. The Contracting Officer's 
determination on whether services are 
advisory and assistance is final. 

(c) The Assistant Administrator for 
Administration and Resources 
Management has been designated as the 
official responsible for ensuring that the 
acquisition of advisory and assistance 
services meets the provisions in Office 
of Management and Budget (OMB) 
Circular A-120. 


Dated: February 4, 1991. 
John C. Chamberlin, 
Director, Office of Administration. 
[FR Doc. 91-3597 Filed 2-13-91; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 

49 CFR Part 1 

[OST Docket No. 1; Amdt. 1-237] 


Organization and Delegation of 
Powers and Duties 


AGENCY: Department of Transportation 
(DOT), Office of the Secretary. 
ACTION: Final rule. 


SuMMARY: The Director, Office of 
Intelligence and Security, Office of the 
Secretary of Transportation, is 
delegated authority to carry out the 
functions assigned to the Secretary of 
Transportation by the Aviation Security 
Improvement Act of 1990, Public Law 
101-508, relating to intelligence and 
security matters for all modes of public 





transportation. The Code of Federal . 
Regulations does not reflect this 
delegation, and therefore a change is 
necessary. 

EFFECTIVE DATE: February 14, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Clyde E. Robbins, Office of Intelligence 
and Security, S-60, (202) 366-6525, 
Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590, or Steve Farbman, Office of the 
Assistant General Counsel for 
Regulation and Enforcement, C-50, (202) 
366-9307, department of Transportation, 
400 Seventh Street SW., Washifgton, 
DC 20590. 

SUPPLEMENTARY INFORMATION: This 
document publishes the delegation to 
the Director, Office of Intelligence and 
Security, Office of the Secretary of 
Transportation, to carry out the 
functions assigned to the Secretary of 
Transportation by section 101 of the 


Aviation Security Improvement Act of 
1990, Public Law 101-508, relating to 
intelligence and security matters for all 
modes of public transportation safety. 

Since this amendment relates to 
Departmental management, notice and 
comment on it are unnecessary and it 
may be made effective in fewer than 
thirty days after publication in the 
Federal Register. Therefore, the 
delegation is effective upon publication 
in the Federal Register. 

In accordance with the Secretary's 
authority, the following change is made. 


List of Subjects in 49 CFR Part 1 


Authority delegations, (government 
agencies), Organization and functions 
(government agencies). 

In consideration of the foregoing, part 
I of title 49, Code of Federal Regulations, 
is amended to read as follows: 
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PART 1—[AMENDED) 


1. The authority citation for part 1 
continues to read as follows: 


Authority: 49 U.S.C. 322. 


2. Section 1.69 is added to read as 
follows: 


§ 1.69 Delegations to the Director of 
intelligence and Security. 

The Director of Intelligence and 
Security is delegated authority to: 

(a) Carry out the functions assigned to 
the Secretary by the Aviation Security 
Improvement Act of 1990, section 101 
(Pub. L. 101-508; November 16, 1990) 
relating to intelligence and security 
matters for all modes of transportation. 

Issued on: February 5, 1991. 

Samuel K. Skinner, 

Secretary of Transportation. 

[FR Doc. 91-3593 Filed 2-13-91; 8:45 am] 
BILLING CODE 4910-62-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 532 


Prevailing Rate Systems 


AGENCY: Office of Personnel 
Management. 

ACTION: Proposed rule and request for 
comments. 


sumMMaARY: The Office of Personnel 
Management (OPM) is issuing a 
proposed rule to move the survey order 
month of the McLennan, Texas, 
Nonappropriated Fund (NAF) Federal 
Wage System (FWS) wage survey from 
April to May. In addition, the rule would 
permanently change the schedule for the 
McLennan wage area’s full-scale 
surveys, which are conducted once 
every 2 years, from even to odd 
numbered fiscal years. This change 
would better align the McLennan survey 
with the timing of another FWS survey 
conducted in a nearby wage area. 
DATES: Comments must be received on 
or before March 18, 1991. 

ADDRESSES: Send or deliver written 
comments to Phyllis G. Foley, Chief, 


[FR Doc. 91-3598 Filed 2-13-91; 8:45 am] 
BILLING CODE 6325-01-M 


Wage area 


Wage Systems Division, room 7H30, 
Personnel Systems and Oversight 
Group, Office of Personnel Management, 
Washington, DC 20415. 


FOR FURTHER INFORMATION CONTACT: 
Gary Hacker, (202) 606-2848, 


SUPPLEMENTARY INFORMATION: The 
McLennan, Texas, NAF wage area was 
originally part of the Bell, Texas, NAF 
wage area, with surveys scheduled in 
June and full-scale surveys in odd fiscal 
years. In January 1990, McLennan, 
Texas, was established as a new, 
separate wage area. An initial full-scale 
survey was conducted in April 1990. The 
Department of Defense Wage Fixing 
Authority has requested a change in the 
survey order month from April to May to 
bring it closer to the June survey order 
date of the Bell, Texas, FWS survey. In 
addition, it requested authority to 
conduct another full-scale survey in 
May 1991 and permanently change the 
schedule for full-scale surveys from 
even to odd numbered fiscal years. The 
Federal Prevailing Rate Advisory 
Committee reviewed the request and 
unanimously recommended approval. 


Under § 532.207(e) of title 5, Code of 
Federal Regulations, the Office of 
Personal Management is authorized to 
adjust the survey cycle as requested by 
the lead agency and based on 
established criteria. The Department of 
Defense is the lead agency for the 
McLennan, Texas, FWS survey, and the 
request meets the criteria for scheduling 
surveys found in 5 CFR 532.207(d). 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 701 


Organization and Operation of Federal 
Credit Unions 


AGENCY: National Credit Union 
Administration (NCUA). 


Beginning month of survey 


Federal Register 
Vol. 56, No. 31 


Thursday, February 14, 1991 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 


Regulatory Flexibility Act 

I certify that these regulations will not 
have a significant economic impact on a 
substantial number of small entities 


because they would affect only Federal 
employees and Federal agencies. 


List of Subjects in 5 CFR Part 532 


Administrative practice and 
procedure, Government employees, 
Wages. 

U.S. Office of Personnel Management. 
Constance Berry Newman, 
Director. 

Accordingly, OPM proposes to amend 

5 CFR part 532 as follows: 


PART 532—PREVAILING RATE 
SYSTEMS 


1. The authority for part 532 continues 
to read as follows: 


Authority: 5 U.S.C. 5343, 5346; Section 
532.707 also issued under 5 U.S.C. 552, 
Freedom of Information Act, Pub. L. 92-502. 

2. App. B to subpart B is amended by 
revising the wage area listing for 
McLennan, Texas, to read as follows: 


Appendix B Subpart B of Part 532— 
Nationwide Schedule of 


Nonappropriated Fund Regular Wage 
Surveys 


* * * * * 


Fiscal year of full-scale survey odd or 
even 


° 


. 


ACTION: Notice of proposed rulemaking: 
correction. 


SUMMARY: In the Federal Register of 
January 24, 1991, beginning on page 
2723, a proposed rule concerning 

§ 701.21(h) of the NCUA Regulations 
(member business loans) was published. 
Four exhibits were inadvertently 
omitted from the Supplementary 
Information section. The exhibits are 





being published now to correct the 
omission. 

DATES: Comments must be received on 
or before March 25, 1991. 

ADDRESSES: Send comments to Becky 
Baker, Secretary of the Board, National 
Credit Union Administration, 1776 G 
Street NW., Washington, DC 20456. 


FOR FURTHER INFORMATION CONTACT: 
D. Michael Riley, Director, David 


Marquis, Deputy Director, or Timothy P. 
Hornbrook, Director of 


Supervision, 
Office of Examination and Insurance, 


NCUA, at the above address, or 
telephone: (202) 682-9640. 
SUPPLEMENTARY INFORMATION: On 
January 24, 1991, ———— on page 
2723, a proposed rule concerning 

§ 701.21(h) of the NCUA Regulations 
(member business loans) was published 
in the Federal Register. Four exhibits 
(Exhibits A-D)} were inadvertently 
omitted from the Supplementary 
Information section. The exhibits are 
now being published to correct the 
omission. The following Exhibits A-D 
should have appeared in the 
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Supplementary Information section, on 
pa e 2726, in the third column, just 
before aa C. entitled eo 


eae of ela, in 12 CFR Part 701 

Credit unions, Member business 
loans, Written loan policies, Conflicts of 
interest. 

By the National Credit Union 
Administration Board on February 11 1991 
Becky Baker, 

Secretary of the Board. 
BILLING CODE 7536-01-4 
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[FR Doc. 91-3642 Filed 2-13-91; 8:45 am] 
BILLING CODE 7535-01-c 
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Rule Review Under the Regulatory 
Flexibility Act 


AGENCY: Consumer Product Safety 
Commission. 

ACTION: Notice of review of rules and 
availability of report. 


sumMMARY: The Commission has 
completed its review of the nine rules 
issued under the Federal Hazardous 
Substances Act that were in existence 
on January 1, 1981. The purpose of this 
review was to determine whether rules 
issued before enactment of the 
Regulatory Flexibility Act, which have a 
significant economic impact on a 
substantial number of small entities, 
should be continued without change, 
amended or revoked. 

The Commission has considered the 
provisions of these rules, and their 
economic impact, if any, on the firms 
and organizations subject the rules, and 
other relevant information. The 
Commission has determined that no 
further action with respect to any of 
these rules is warranted by the 
Regulatory Flexibility Act. A report on 
this rule review, entitled “Regulatory 
Flexibility Act Review, Federal 
Hazardous Substances Act Rules” is 
available on request. 

ADDRESSES: Requests for copies of the 
report should be addressed to the Office 
of the Secretary, Consumer Product 
Safety Commission, Washington, DC 
20207. 

FOR FURTHER INFORMATION CONTACT: 
Glen L. Simpson, Directorate for 
Economic Analysis, Consumer Product 
Safety Commission, Washington DC 
20207, telephone: (301) 492-6962; or 
Allen F. Brauninger, Attorney, Office of 
the General Counsel, Consumer Product 
Safety Commission, Washington, DC 
20207, telephone: (301) 492-0960. 
SUPPLEMENTARY INFORMATION: The 
Regulatory Flexibility Act (RFA) (5 
U.S.C. chapter 6) became effective on 
January 1, 1961, and i 
Federal agencies to evaluate the 
economic impact of their rules on small 
entities. The term “small entity” is 
defined by the RFA to include small 
businesses, small not-for-profit 
organizations, and small counties, cities, 
and other local governmental 
jurisdictions. Section 610 of the RFA (5 
U.S.C. 610) requires agencies to review 
all rules in existence on January 1, 1981, 
which have significant economic impact 
on a substantial number of small 


entities. The purpose of this review is to 
determine whether the rules under 
consideration should be continued 
without change, amended, or revoked, 
consistent with the purposes of the 
statutes which they implement, to 
minimize any significant economic 
impact which they may have on small 
entities. Section 610 of the RFA requires 
agencies to consider the following 
factors with respect to each of the rules 
under review: 


(1) The continued need for the rule. 
(2) The nature of complaints or comments 


(3) 

(4) The extent to which the rule overlaps, 
duplicates, or conflicts with ather Federal 
rules, and to the extent feasible, with rules of 
state and local governments. 

£5) The length of time since the rule has 
been evaluated, or the degree to which 
technology, economic conditions, or other 
Sonate the area affected by 

e rule. 


In Federal Register of February 22, 
1984 (49 FR 6504), the Commission began 
its review of existing rules issued under 
the Federal Hazardous Substances Act 
(FHSA) by publishing a notice which 
listed nine rules issued under provisions 
of the FHSA which may have had an 
economic impact on small entities. The 
rules listed in that notice are codified in 
title 16 of the Code of Federal 
Regulations by the following part 
numbers: 


1500—Hazardous Substances and Articles; 
Administration and Enforcement 


Regulations 

1501—Method for identifying Toys and Other 
Articles Intended for Children Under 3 
Years of Age Which Present Choking, 
Aspiration or Ingestion Hazards Because of 


Articles intended for Use by Children 
Devices 


1507—Fireworks 

1508—Requirements for Full-size Baby Cribs 

1509—Requirements for No-full-size Baby 
Cribs 


1510—Requirements for Rattles 
1511—Requirements for Pacifiers 
1512—Requirements for Bicycles 


The notice of February 22, 1984, gave 
a brief description of the provisions of 
each rule, the need for the-rule, and its 
legal basis. The notice also invited 
written comments on the rules under 
consideration. Three comments were 
received. 

After considering the provisions of 
each rule, comments about the rule, its 
economic impact, if any, on small 
entities subject to this provisions, and 
other relevant information, the 
Commission has concluded that no 
further action with regard to any of the 


rules is warranted by section 610 of the 
RFA. 


The Commission has published a 
eee On i ee ern . This 
report, en “Regulatory Flexibility 
Act Review, Federal Hazardous 
Substances Act Rules,” is available 
without charge by writing to the Office 
of the , Consumer Product 
Safety Commission, Washington, DC 
20207, or by calling (301) 492-6800. 

Dated: February 8, 1991. 
Sadye E. Dunn, 

Secretary, Consumer Product Safety 
Commission. 

[FR Doc. 91-3489 Filed 2-13-91; 8:45 am] 
BILLING CODE 6355-01-m 


————_—__——X—__— 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 820 
[Docket No. 90N-0172] 


Medical Devices; Current Good 
Nepaaians Docu 

ment; Suggested 
Changes; Availability 
AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Advance notice of proposed 
rulemaking; availability of document; 
extension of comment period. 


SUMMARY: The Food and Drug 
Administration (FDA) is extending to 
February 28, 1991, the comment period 
on the medical devices current good 
manufacturing practices (CGMP) 
regulations information document 
announced in an advance notice of 
proposed rulemaking published in the 
Federal Register of November 30, 1990 
(55 FR 49644). This 30-day extension is 
in response to a letter received by FDA 
from an interested industry-related 
association that needed additional time 
to submit comments. 

DATES: Written comments by February 
28, 1991. 

ADDRESSES: Written comments to the 
Dockets Man: Branch (HFA- 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Joseph M. Sheehan, Center for Devices 
and Radiological Health (HFZ-84), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4874. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of November 30, 199u 
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(55 FR 49644), FDA : published an 
announcement of availability of an 
information document in an advance 
notice of proposed rulemaking intended 
to facilitate changes in the medical 
devices CGMP regulations. Interested 
persons were given until January 29, 
1991, to comment. 

FDA has received a request for an 
extension of the comment period by 30 
days in order to allow adequate time for 
comment on this important document. 
FDA proposes to extend the comment 
period for 30 days to assure adequate 
time for preparation of comments. 

Interested person may, on or before 
February 28, 1991, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
advance notice of proposed rulemaking. 
Two copies of any comments are.to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number found 
in brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Dated: February 7, 1991. 

Alan L. Hoeting, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 91-3562 Filed 2-13-91; 8:45 am] 
BILLING CODE 4160-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
[Docket No. FEMA-7013] 


Proposed Flood Elevation 
Determinations 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Proposed rule.: 


SUMMARY: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations and 
proposed base flood elevation 
modifications listed below for selected 
locations in the nation. These base (100- 
year) flood elevations are the basis for 
the floodplain management measures 
that the community is required to either 
adopt or show evidence of being already 
in effect in order to qualify or remain 
qualified for participation in the 
National Flood Insurance Program 
(NFIP). 

DATES: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 


ADDRESSES: See table below. 


FOR FURTHER INFORMATION CONTACT: 
William R. Locke, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2754. 


SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flood 
elevations and modified base flood 
elevations for selected locations in the 
nation, in accordance with section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR 67.4(a). 

These elevations, together with the 
floodplain management measures 
required by § 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their floodplain management 
requirement. The community may at any 
time enact stricter requirements on its 
own, or pursuant to policies established 
by other Federal, State, or regional 
entities. These proposed elevations will 
also be used to calculate the appropriate 
flood insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605{b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the floodplain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
floodplain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the floodplain and do 
not prohibit development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 


List of Subjects in 44 CFR Part 67 


Flood insurance, Flood plains. 


The authority citation for part 67 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


The proposed base (100-year) flood 
elevations for selected locations are: 


PROPOSED BASE (100-YEAR) FLOOD 
ELEVATIONS 


Source of flooding and location 


Grove (town), Allegany County 
Canaseraga Creek: 
Approximately 340 feet downstream of corpo- 


Maps available for inspection at the Town 
Clerk’s Office, Dalton, New York. 

Send comments to Mr. William Whitney, Grove 
Town Supervisor, Allegany County, R.D. 1, Box |- 
243, Swain, New York 14884, 


Chesterfield County (unincorporated areas) 


Thompson Creek: 
ee ee as ae 
Senne confluence of Spencer Mill 


Panther Creek: 
At confluence with Beaverdam Creek 
Just downstream of U.S. Route 15..... 
Creek: : 


Muddy Creek: 
Just upstream of State Road 455 
About 1600 feet upstream of State Road 53 


About 800 feet downstream of State Road 43......| - 
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PROPOSED BASE (100-YEAR) FLOOD 
ELEVATIONS—Continued 


Keyser (city), Mineral County 
North Branch of Potomac River: 
Approximately 210 feet upstream of confluence 
With N@w Creek .........cssorsssessssesssssssnensessrsessenssnees 
Approximately 6,380 feet E 
Route 220 Bridge... seieiciag Gaibiatisscscisistdbiisanaatied 


Send comments to The Honorable Glen Ryan, 
Mayor of the City of Keyser, Mineral County, 
P.O. Box 70, Keyser, West Virginia 26726. 


Piedmont (city), Mineral County 


City/town/county 


PROPOSED BASE (100-YEAR) FLOOD 
ELEVATIONS—Continued 


Yellow River: 
About 1.06 miles downstream of Veedum Road... 
About 0.82 mile upstream of Riverside Park 


ao eo Hicionepsepiebtsteiscusmesss 
Maps available for inspection at the City Hall, 
5388 Fourth Street, Pittsville, Wisconsin. 

Send comments to The Honorable Jeff 


Mayor, City of Pittsville, Box 100, 5388 Fourth 
Street, Pittsville, Wisconsin 54466. 


Waushara County (unincorporated areas) 
Fox River: 
At eastern county boundary..... escacsscenssocee 
os 


*756 
*757 


*750 
*800 


PROPOSED BASE (100-YEAR) FLOOD 
ELevATIONS—Continued 


About 1200 feet upstream of County Highway S... 
Maps available for inspection at the County 
— Zoning Office, Wautoma, Wiscon- 


ee ce ae ee 
Chairman, County Soard, Waushara 
County, Pine River, Wisconsin 54965, 


The proposed modified base (100- 
year) flood elevations for selected 
locations are: 


5967 


Weld County, 
Unincorporated areas. 


Cache La Poudre River. Approximately 8,000 feet downstream of the 
confluence of the Consolidated Law Ditch. 
Just upstream of Colorado State Highway 257... 

At Weld County Road 17 

At the Larimer-Weld County Road... 

At the intersection of Larimer-Weid “County 
Road and County Road 68%. 

Maps are available for review at the County Planning Department, 915 Tenth Street, Greeley, Colorado. 


Send comments to The Honorable Gordon Lacy, Chairman, Weld County Board of Commissioners, P.O. Box 758, Greeley, Colorado 80632. 


Unincorporated areas of 
Clayton County. 


Just downstream of Morrow industrial Boule- 
vard. 

Just upstream of Morrow Industrial Boulevard.... 

Just downstream of interstate 75 

Just upstream of interstate 75 

About 900 feet upstream of Windsor Drive 


Just downstream of interstate 75... 
Just upstream of Interstate 75 .... 


cTGETT Tilgeeadds ed § 
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PROPOSED MoDiFIED BASE (100-YEAR) FLOOD ELEVATIONS—Continued 


#Depth 
ground “Elevation in feet 
(NGVD) 


Just upstream of Turner Road............. 
Fee ies cetirtachilsccsenibccnsssctesnsesseclstts 


About 2300 feet upstream of mouth... 
At mouth 

Just downstream of Fitzgerald Road. 
mouth 


Maps available for inspection at the Planning and Zoning Department, 7960 North McDonough Street, Jonesboro, Georgia. 
Send comments to The Honorable Dal Turner, Chairman, Board of Commissioners, Clayton County, 126 South Seemann Street, Jonesboro, ee 30236. 


About 1. 16 miles upstream of Riverdale Road ... 
Flint River Tributary ...........+. 


Maps available for inspection at Public Works Department, City Hall Building, 6690 Church Street, Riverdale, Georgia. 
Send comments to The Honorable Gerald Garr, City Manager, City of Riverdale, 6690 Church Street, Riverdale, Georgia 30274. 


Approximately 0.7 miie downstream 


Approximately 550 feet upstream of corporate 
limits. 


Maps available for inspection at the Town Hall, Dewar, Oklahoma. 
Send comments to The Honorable Glynn Corbin, Mayor of the Town of Dewar, Okmulgee County, P.O. Box 7, Dewar, Oklahoma 74431. 


Issued: February 6, 1991. 
C.M. “Bud” Schauerte, 
Administrator, Federal Insurance 
Administration. 
[FR Doc. 91-3613 Filed 2-13-91; 8:45 am] 
BILLING CODE 6718-03-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
Public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


February 8, 1991. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number{s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404-W Admin. 
Bldg., Washington, DC 20250, (202) 447- 
2118. 

Revision 

¢ Economic Research Service, Farm 
Real Estate Tax Survey, Annually, State 
or local governments; 3,050 responses; 
2,023 hours, J. Peter DeBraal (202) 219- 
0425. 

¢ Farmers Home Administration, 7 
CFR 1980-D, Rural Hosing Loans, FmHA 
1980-11, -12, -13, -16, —17, -18, -21, 
Recordkeeping; On occasion, 
Individuals or households; State or local 
governments; Business or other for- 
profit; Small businesses or 
organizations; 57,113 responses; 30,106 
hours, Jack Holston, (202) 382-9736. 


Reinstatement 


© Food and Nutrition Service, Report 
of Shipment Received Over, Short, and/ 
or Damaged, FNS-57, On occasion, State 
or local governments; 4,248 responses; 
1,062 hours, Diane Berger, (703) 756- 
3660. 
Donald E. Hulcher, 
Deputy Departmental Clearance Officer. 
[FR Doc. 91-3538 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-01-M 


Agricultural Stabilization and 
Conservation Service 


Feed Grain Donations for the Turtle 
Mountain Band of Chippewa Indians of 
Williams County, ND 


Pursuant to the authority set forth in 
section 407 of the Agricultural Act of 
1949, as amended (7 U.S.C. 1427) and 
Executive Order 11336, I have 
determined that: 


1. The chronic economic distress of 
the needy members of the Turtle 
Mountain Band of Chippewa Indians of 
Williams County, North Dakota has 
been materially increased and become 
acute because of severe and prolonged 
drought, thereby creating a serious 
shortage of feed and causing increased 
economic distress. The land is 
designated for Indian use and is utilized 
by members of the Turtle Mountain 
Band of Chippewa Indians for grazing 
purposes. 

2. The use of feed grain or products 
thereof made available by the 
Commodity Credit Corporation (CCC) 
for livestock feed for such needy 
members will not displace or interfere 
with normal marketing of agricultural 
commodities. 

3. Based on the above determinations, 
I hereby declare the lands of the Turtle 
Mountain Band of Chippewa Indians in 
Williams County, North Dakota to be 
acute distress areas and authorize the 
donation of feed grain owned by the 
CCC to livestock owners who are 
determined by the Bureau of Indian 
Affairs, United States Department of the 
Interior, to be needy members of the 
tribe utilizing such lands. These 
donations by the CCC may commence 
upon February 1, and shall be made 
available through May 15, or such other 
date as may be stated in a notice issued 
by the USDA. 


Federal Register 
Vol. 56, No. 31 


Thursday, February 14, 1991 


eevee 


Signed at Washington, DC on February 4, 
1991. 


Thomas A. Vongarlem, 

Acting Administrator, Agricultural 
Stabilization and Conservation Service. 
[FR Doc. 91-3494 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-05-M 


Animal and Plant Health Inspection 
Service 


[Docket No. 91-004] 


Availability of Environmental 
Assessment and Finding of No 
Significant Impact Relative to Issuance 
of Permit to Field Test Genetically 
Engineered Tomato Piants 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Notice. 


SUMMARY: We are advising the public 
that an environmental assessment and 
finding of no significant impact have 
been prepared by the Animal and Plant 
Health Inspection Service relative to the 
issuance of a permit to Calgene, Inc., to 
allow the field testing in Riverside 
County, California, of tomato plants 
genetically engineered to express a gene 
which encodes an enzyme involved in 
the synthesis of the plant growth 
regulator cytokinin. The assessment 
provides a basis for the conclusion that 
the field testing of these genetically 
engineered tomato plants will not 
present a risk of introduction or 
dissemination of a plant pest and will 
not have a significant impact on the 
quality of the human environment. 
Based on this finding of no significant 
impact, the Animal and Plant Health 
Inspection Service has determined that 
an environmental impact statement 
need not be prepared. 


ADDRESSES: Copies of the 
environmental assessment and finding 
of no significant impact are available for 
public inspection at Biotechnology, 
Biologics, and Environmental Protection, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
room 850, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD, between 8 a.m. 
and 4:30 p.m., Monday through Friday, 
except holidays, 

FOR FURTHER INFORMATION CONTACT: 
Dr. Catherine Joyce, Biotechnologist, 
Biotechnology Permits, Biotechnology, 





Biologics, and Environmental Protection, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
room 844, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD 20782, (301) 436- 
7612. For copies of the environmental 
assessment and finding of no significant 
impact, write Mr. Clayton Givens at this 
same address. The environmental 
assessment should be requested under 
permit under 90-310-02. 


SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340 regulate 
the introduction (importation, interstate 
movement, and release into the 
environment) of genetically engineered 
organisms and products that are plant 
pests or that there is reason to believe 
are plant pests (regulated articles). A 
permit must be obtained before a 
regulated article can be introduced into 
the United States. The regulations set 
forth procedures for obtaining a limited 
permit for the importation or interstate 
movement of a regulated article and for 
obtaining a permit for the release into 
the environment of a regulated article. 
The Animal and Plant Health Inspection 
Service (APHIS) has stated that it would 
prepare an environmental assessment 
and, when necessary, an environmental 
impact statement before issuing a permit 
for the release into the environment of a 
regulated article (see 52 FR 22906, June 
16, 1987). 

Calgene, Ind., of Davis, California, has 
submitted an application for a permit for 
release into the environment, to field 
test tomato plants genetically 
engineered to express a gene which 
encodes an enzyme involved in the 
synthesis of the plant growth regulator 
cytokinin. The field trial will take place 
in Riverside County, California. 

In the course of reviewing the permit 
application, APHIS assessed the impact 
on the environment of releasing the 
tomato plants under the conditions 
described in the Calgene, Inc., 
application. APHIS concluded that the 
field testing will not present a risk of 
plant pest introduction or dissemination 
and will not have a significant impact on 
the quality of the human environment. 

The environmental assessment and 
finding of no significant impact, which 
are based on data submitted by 
Calgene, Inc., as well as a review of 
other relevant literature, provide the 
public with documentation of APHIS’ 
review and analysis of the 
environmental impacts associated with 
conducting the field testing. 

The facts supporting APHIS’ finding of 
no significant impact are summarized 
below and are contained in the 
environmental assessment. 


1. The tmr gene, which encodes an 
enzyme involved in the synthesis of the 
plant growth regulator cytokinin, has 
been inserted into a tomato 
chromosome. Although the émr gene was 
derived from a known plant pest, 
Agrobacterium tumefaciens, it does not 
present a risk of introduction or 
dissemination of plant disease. The 
introduced gene was constructed in such 
a way that expression of the gene is 
limited to specific tissues in the plant 
and therefore, general effects on plant 
growth and development are not 
expected. Any unexpected negative 
effects on tomato will be confined to the 
tomato plants in this field trial. 

2. A gene encoding the enzyme 
neomycin phosphotransferase (NPTII) 
has also been inserted into the tomato 
chromosome. The NPTII gene, which 
acts as a marker for transformation, is 
derived from Escherichia coli, which is 
not a plant pest. 

3. In this field trial, the introduced 
genes cannot spread to other plants by 
cross-pollination because the field test 
plot is sufficiently distant from any 
sexually compatible plants with which it 
might cross pollinate. 

4. Neither of the introduced genes 
confers on tomato any measurable 
selective advantage over 
nontransformed tomato plants in their 
ability to be disseminated or to become 
established in the environment. 

5. Select noncoding regulatory regions 
derived from plant pests have been 
incorporated into the plant DNA but do 
not confer on tomato any plant pest 
characteristics. 

6. The vector used to transfer the 
introduced genes to the tomato plants 
has been evaluated for its use in this 
specific experiment and does not pose a 
plant pest risk therein. The vector, 
although derived from a DNA sequence 
with known plant pathogenic potential, 
has been disarmed: that is, the genes 
that are necessary for pathogenicity 
have been removed. The vector has 
been tested and shown to be not 
pathogenic to a susceptible plant. 

7. The vector agent, the 
phytopathogenic bacterium that was 
used to deliver the vector DNA carrying 
the genes of interest into tomato plant 
cells, was eliminated and is no longer 
associated with the transformed tomato 
plants. 

8. Horizontal movement of genetic 
material after insertion into the plant 
genome (i.e., into chromosomal DNA) 
has not been demonstrated. After 
delivering and inserting the DNA to be 
transferred into the tomato genome, the 
vector does not survive in or on the 
transformed plants. No mechanism is 
known to exist in nature to horizontally 
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move an inserted gene from a 
chromosome of a transformed plant to 
any other organism. 

9. The field test site is small, 
approximately one acre. 

The environmental assessment and 
finding of no significant impact have 
been prepared in accordance with: (1) 
The National Environmental Policy Act 
of 1969 (NEPA) (42 U.S.C. 4331 et seq.), 
(2) Regulations of the Council on 
Environmental Quality for Implementing 
the Procedural Provisions of NEPA (40 
CFR parts 1500-1509), (3) USDA 
Regulations Implementing NEPA (7 CFR 
part 1b), and (4) APHIS Guidelines 
Implementing NEPA (44 FR 50381-50384, 
August 28, 1979, and 44 FR 51272-51274, 
August 31, 1979). 

Done in Washington, DC, this 8th day of 
February 1991. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 91-3600 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-34-M 


[Docket 91-006] 


Receipt of Permit Applications for 
Release Into the Environment of 


Genetically Engineered Organisms 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Notice. 


SUMMARY: We are advising the public 
that applications for permits to release 
genetically engineered organisms into 
the environment are being reviewed by 
the Animal and Plant Health Inspection 
Service. The applications have been 
submitted in accordance with 7 CFR 
part 340, which regulates the — 
introduction of certain genetically 
engineered organisms and products. 
FOR FURTHER INFORMATION CONTACT: 
Mary Petrie, Program Analyst, 
Biotechnology, Biologics, and 
Environmental Protection, 
Biotechnology Permits, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, room 844, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-7612. 
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340, 
“Introduction of Organisms and 
Products Altered or Produced Through 
Genetic Engineering Which are Plant 
Pests or Which There is Reason to 
Believe Are Plant Pests,” require a 
person to obtain a permit before 
introducing (importing, moving 
interstate, or releasing into the 
environment) in the United States, 
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certain genetically engineered 
organisms and products that are 
considered “regulated articles.” The 
regulations set forth procedures for 
obtaining a permit for the release into 
the environment of a regulated article, 


and for obtaining a limited permit for 
the importation or interstate movement 
of a regulated article. 

Pursuant to these regulations, the 
Animal and Plant Health Inspection 
Service has received and is reviewing 


12-11-90 


90-347-01 


90-347-04 
90-351-01 


12-13-90 


12-13-90 
12-17-90 


12-17-90 


12-19-90 


12-26-90 


91-007-01 
91-007-04 
91-007-06 


Done in Washington, DC, this 8th day of 
February 1991. 
James W. Glosser, 
Administrator, Animal and Plant Health 
Inspection Service. 
[FR Doc. 91-3801 Filed 2-13-81; 8:45 am] 
BILLING CODE 3410-34-M 


é 


Topics Discussed In FY 1988 and FY 


AGENCY: Foreign Agricultural Service, 
USDA. 


ACTION: Notice. 


SUMMARY: This notice is provided in 


order to notify the public of activities of 
the Agricultural Policy Advisory 
Committee (APAC) for Trade and the 


the following applications for permits to 
release genetically engineered 
organisms into the environment. 


Committees {ATACs) for Trade as 
required by section 10{d) of the Federal 
Advisory Committee Act (5 U.S.C. App. 
2). The advice received from the 
committees during fiscal years 1988 and 
1989 concerned an array of agricultural 
trade issues with the most significant 
being the following: 

Uruguay round of multilateral trade 
negotiations. Committee discussions 
concentrated on developments related 
to the preparation and tabling of the 
U.S. negotiating proposals in the 





agricultural and tropical products groups 
and on building domestic and 
international support for the bold and 
comprehensive market-oriented reforms 
in the U.S. approach. Committee 
discussions also centered on examining 
and comparing the proposals tabled by 
other countries participating in the 
negotiations and on the discussions in 
other Uruguay Round negotiating groups 
with implications for agriculture. There 
was also focus on the Mid-Term Review 
held in Montreal in December 1988, as 
well as the tariffication acceleration 
proposal with Canada. 

Section 1132 of the Food Security Act 
of 1985. The committees reviewed the 
1987 and 1988 annual reports required 
under section 1132. This report describes 
agricultural production and trade 
policies of more than 100 countries. It 
identifies government programs that aid 
agricultural exports or impede 
agricultural imports from the United 
States, and identifies market 
opportunities for U.S. agricultural 
exports. The committees developed 
specific recommendations for action to 
be taken by the Federal Government 
and private industries to reduce the 
trade barriers and to expand export 
opportunities identified in the report. 

U.S.-Canada free trade agreement. 
The committees discussed the 
agricultural issues under consideration 
in the U.S. negotiations with Canada to 
create a free trade area between the two 
countries. The agreement took effect in 
January 1989. 

Other bilateral issues. Regarding 
Japan, the most prevalent issues 
discussed included that country’s 
agricultural import quotas. The two 
biggest issues were the Beef and Citrus 
Agreement to eliminate unfair trade 
restrictions and the U.S. challenge under 
the General Agreement on Tariffs and 
Trade (GATT) involving Japanese 
quotas on 12 product categories. Both of 
these issues were resolved in 1988. 
Regarding the European Community, the 
discussions centered around the EC’s 
ban on imports of meat derived from 
animals that had been treated with 
growth-promoting hormones. 
Discussions also centered on a single 
European Community market in 1992. 
Other issues discussed were the 
proposed EC tax on vegetable oils and 
the U.S. complaint that the EC is in 
violation of the Canned Fruit Agreement 
of 1985. Bilateral trade issues also 
included Taiwan's restriction of U.S. 
turkey imports and Korea's reduction of 
market access for wine imports, as well 
as the alar on apples problem.: 

Details of the above committee 
discussions are not available since 
meetings and advice given are open only 


to members of the committees in 
accordance with section 135(f)(2) of the 
Trade Act of 1974, as amended (19 
U.S.C. 2155(f)(2)). 

Issued at Washington, DC, this 7th day of 
February 1991. 
Duane C. Acker, 
Administrator, Foreign Agricultural Service. 
[FR Doc. 91-3493 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-10-M 


Forest Service 


Fawn Ridge Timber Sale, Mt. Baker- 
Snoqualmie National Forest, Pierce 
County, WA 


AGENCY: Forest Service, USDA. 
ACTION: Notice; intent to prepare 
environmental impact statement. 


SUMMARY: The Forest Service will 
prepare an environmental impact 
statement (EIS) to analyze and disclose 
the environmental impacts of a site- 
specific proposal to harvest and 
regenerate timber, construct and 
reconstruct roads, and enhance wildlife 
habitat. The project area is located 
within a portion of the Suntop Roadless 
Area #6058. The proposed project will 
be in compliance with the Forest Land 
and Resource Management Plan (June 
1990) which provides overall guidance in 
achieving the desired future condition 
for the area, including a schedule of 
proposed activities for the next ten 
years. The proposed project is located in 
the Doe Creek/Fawn Ridge area on the 
White River Ranger District; it is now 
scheduled as a fiscal year 1992 timber 
sale. The Mt. Baker-Snoqualmie 
National Forest invites written 
comments and suggestions on the scope 
of the analysis. 

DATES: Comments concerning the scope 
of the analysis should be received in 
writing by March 18, 1991. 

ADDRESSES: Send written comments to 
Ted Lewis, District Ranger, White River 
Ranger District, 857 Roosevelt Ave East, 
Enumclaw, WA 98022. 

FOR FURTHER INFORMATION CONTAC7: 
Carl Birdwell, Acting Tiber Management 
Assistant at the above address or (206) 
825-6585. 

SUPPLEMENTARY INFORMATION: The 
proposal includes harvesting timber and 
constructing/reconstructing roads on 
one timber sale and enhancement of 
wildlife habitat. The area being 
analyzed is approximately 800 acres in 
size and is located in all or portions of 
sections 32 and 33, T.18 N., R.10 E. The 
area is adjacent to Mt. Rainier National 
Park to the south, and Buck Creek 
Drainage to the north. 
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The Draft EIS will be tiered to the 
Final EIS for the Mt. Baker-Snoqualmie 
National Forest Land and Resource 
Management Plan (June 1990). The 
Forest Plan’s Management Area 
direction for this analysis area includes: 
MA 2A Scenic Viewshed, Foreground 
(about 35% of the project area) and MA 
2B Scenic Viewshed, Middleground 
(about 65% of the area). Management 
Area MA 13 (Watershed, Wildlife, and 
Fisheries Emphasis in Riparian Areas) 
will be mapped as a part of the project, 
to meet Forest-wide Standards and 
Guidelines in the Forest Plan. The 
proposed project includes a portion of 
the Suntop Roadless Area #6058 which 
was considered but not selected for 
wilderness designation in the 1984 
Washington State Wilderness Act. The 
project area is also adjacent to MA 15A 
Mountain Goat Habitat. 

The proposed project was included in 
an earlier anlaysis, the Skookum-Doe, 
Suntop West Timber Sales. The Suntop 
West Timber Sale was awarded and is 
being harvested; the Skookum-Doe 
Timber Sale was cancelled. The 
proposed timber sale is listed in the 
Timber Program Activity Schedule, 
appendix A, Land and Resource 
Management Plan under the title “Doe 
Creek Timber Sale.” It was originally 
scheduled as a 1990 timber sale. 

Interested environmental groups, 
individuals, timber purchasers, and 
Federal, State, and local agencies were 
invited to participate in early scoping 
meetings of the Five Year Harvest 
Schedule held June through December 
1989. Comments have been received 
from several organizations and 
individuals. An informational letter is 
being sent concurrently to those 
previously involved and other parties 
that may be interested to update them on 
the analysis and the intent to prepare an 
EIS, and to invite further involvement. 
Further scoping meetings may be ~ 
scheduled if additional issues are raised. 

Preliminary issues identified are 
timber harvest, retention of old growth, 
habitat for old growth species, scenery, 
use of the Buck Creek road, water . 
quality, entry into roadless area parcels, 
and proximity of the timber sale to both 
mountain goat habitat and Mt. Rainier 
National Park. Preliminary alternatives 
include no timber harvest (no action); 
alternatives for timber harvest will 
examine clearcutting and partial cutting 
options, and both cable and helicopter 
and logging systems. 

The Forest Service is the lead agency. 
].D. MacWilliams, Forest Supervisor, Mt. 
Baker-Snoqualmie National Forest, is 
the responsible official. Your comments 
and suggestions are encouraged and 
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should be in writing. The draft 
environmental impact statement is 
expected to be completed about 
September, 1991. The final 
environmental impact statement is 
scheduled for completion by February, 
1992. 


The comment period on the draft 
environmental impact statement will be 
45 days from the date the Environmental 
Protection Agency publishes the notice 
of availability in the Federal Register. 


The Forest Service believes it is 
important to give reviewers notice at 
this early stage of several court rulings 
related to public participation in the 
environmental review process. First, 
reviewers of draft environmental impact 
statements must structure their 
participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer's position and contentions. 
Vermont Yankee Nuclear Power Corp. 
v. NRDC, 435 U.S. 519, 553 (1978). Also, 
environmental objections that could be 
raised at the draft environmental impact 
statement stage but that are not raised 
until after completion of the final 
environmental impact statement may be 
waived or dismissed by the courts. City 
of Angoon v. Hodel, 803 F. 2d 1016, 1022 
(9th Cir, 1986) and Wisconsin Heritages, 
Tac. v. Harris, 490 F. Supp. 1334, 1338 
(E.D. Wis. 1980). Because of these court 
rulings, it is very important that those 
interested in this proposed action 
participate by the close of the 45-day 
comment period so that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the final 
environmental impact statement. 


To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft environmental 
impact statement should be a specific as 
possible. It is also helpful if comments 
refer to specific pages er chapters of the 
draft statement. Comments may also 
address the adequacy of the draft 
environmental impact statement or the 
merits of the alternatives formulated 
and discussed in the statement. 
(Reviewers may wish to referto the - 
Council on Environmental Quality 
Regulations for implementing the 
procedural provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3 in addressing these points.) 


Dated: February 5, 1991. 
j. D. MacWilliams, 
Forest Supervisor. 
[FR Doc. 91-3550 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-11-M 


Rural Electrification Administration 
Southern Maryland Electric 
Cooperative, inc. 

AGENCY: Rural Electrification 
Administration. 


ACTION: Finding of no significant impact. 


Notice is hereby given that the Rural 
Electrification Administration (REA) 
pursuant to the National Environmental 
Policy Act of 1969, as amended (42 
U.S.C. section 4321 ef seq.}, the Council 
on Environmental Quality Regulations 
(40 CFR part 1500 through 1506), and 
REA Environmental Policy and 
Procedures {7 CFR part 1794), has made 
a Finding of No Significant Impect 
(FONSI) with respect to the construction 
of a 230/66 kilovoit (kV) switching 
station in Charles County, Maryland, by 
Southern Maryland Electric 
Cooperative, inc. (SMECO}. 

FOR FURTHER INFORMATION CONTACT: 
Larry A. Belluzzo, Director, Northeast 
Area—Electric, Rural Electrification 
Administration, room 0241, South 
Agriculture Building, Washington, DC 
20250, telephone (202) 382-1420. 
SUPPLEMENTAL INFORMATION: REA in 
conjunction with a request for financing 
assistance from SMECO, required that 
SMECO develop environmental support 
information reflecting the potential 
environmental impacts of the project. 
The information supplied by SMECO is 
contained in a Borrower's 
Environmental Report (BER) which was 
the primary source document used by 
REA to develop its Environmental 
-Assessment (EA). REA has concluded 
that the EA represents an accurate 
assessment of the environmental 
impacts of the proposed project and that 
the impacts are acceptable. 

The proposed project consists of 
constructing a 230/66 kV switching 
station that would tap into the adjacent 
230 kV Morgantown to Oak Grove 
transmission line owned by Potomac 
Electric Power Company and in turn 
serve four existing and one proposed 66 
kV transmission lines owned by 
SMECO. Facilities within the station 
will initially consist of two 230 kV taps, 
two 230/66 kV transformers, and six 66 
kV circuit breaker points with sufficient 
space to double the 
configuration. The proposed facility 
would be constructed on a 8.1 hectare 
(20 acre) site adjoining Hawkins Gate 
Road, south of State Route 488 
approximately 4.8 kilometers (3 miles) 
east of LaPlata. 

REA has concluded that the proposed 
project will have no effect on important 
farmland, prime forest land or 
rangeland, wetlands or floodplains, 


listed or proposed threatened or 


endangered species or critical habitat, 
and properties listed or eligible for 
listing in the National Register of 
Historic Places. No other matters of 
environmental concern have come to 
REA’s attention. 

Alternatives examined for the 
proposed project included no action, 
energy conservation, and constructing 
the proposed facility at alternative sites. 
REA determined that there is a need for 
the proposed project and that 
constructing the switching station as 
recommended is an 
acceptable alternative for SMECO to 
reduce loads at its Morgantown and 
Farmington metering points, improve the 
reliability of the 66 kV network in 
Charles County, and provide for the 
growth in the Waldorf and St. Charles 
area of the county. 

Based on the environmental support 
information provided, REA prepared an 
EA concerning the proposed project and 
its imapcts. As a result of its 
independent evaluation, REA has 
concluded that approval of the Hawkins 
Gate Switching Station would not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment. Therefore, REA has 
made a FONSI with respect to the 


Copies of REA's EA and FONSI, and 
SMECO’'s BER can be obtained from or 
reviewed at the offices of REA in South 
Agriculture Building, room 0241, 14th 
and Independence Avenue SW., 
Washington, DC 20250; or at the office of 
Southern Maryland Electric 
Cooperative, inc. {I. Wayne Swann, 
Executive Vice President and General 
Manager), Route 231 West, Hughesville, 
Maryland 20637-1934, during regular 
business hours. 

Dated: February 8, 1991. 

John H. Arnesen, 

Assistant Administrator—Electric. 

[FR Doc. 91-3586 Filed 2-13-91; 8:45 am] 
BILLING CODE 3410-15-M 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 

[Docket No. 5-91] 

Foreign-Trade Zone 7—Mayaguez, PR; 


Application for Subzones; Bristol- 
Meyers Squibb Company 
Pharmaceutical 


An application has been submitted to 
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the Foreign-Trade Zones Board (the 
Board) by the Puerto Rico Industrial 
Development Company, grantee of FTZ 
7, requesting special-purposes subzone 
status for two Bristol-Meyers Squibb 
Company pharmaceutical manufacturing 
facilities in Puerto Rico. The application 
was submitted pursuant to the 
provisions of the Foreign-Trade Zones 
Act, as amended (19 U.S.C. 81a-81u), 
and the regulations of the Board (15 CFR 
part 400). It was formally filed on 
January 28, 1991. 

Bristol-Meyers Squibb is a leading 
multinational manufacturer of 
pharmaceuticals, consumer products, 
medical devices and nutritionals. 
Subzone status is proposed for two of 
the company’s manufacturing facilities 
(1,230 employees) in Puerto Rico: (1) 
Bristol-Meyers Barceloneta, Inc. plant 
(100 acres), State Road #2, Km 56.4, 
Barceloneta; and (2) Squibb 
Manufacturing, Inc. plant (47 acres), 
State Road #3, Km 77.5, Humacao. 

The facilities are the principal 
suppliers of intermediates and finished 
products for the company’s 
pharmaceutical lines which include 
cardiovascular products, anti- 
inflammatory compounds, antibiotics, 
and anti-infectives. Many of these 
products contain foreign-sourced 
materials. The general categories 
include: amino, amino, and hetercocylic 
compounds; organic antibiotics; phenols; 
carboxylic acids; esters; ketones; and 
aldehydes. The main specific 
components include: Cefadroxy], Pen V, 
Oxacillin, Methy! Propanoic Acid, and 
Fluphenazine Crude. Some of the 
products are exported. 

Zone procedures would exempt 
Bristol-Meyers Squibb from Customs 
duty payments on foreign materials used 
in its exports. On its domestic sales, the 
company will be able to choose the 
same duty rate that applies to finished 
pharmaceutical products. The 
application indicates that most of the 
finished products made at the plant are 
subject to a 3.7 percent duty rate, 
whereas the rates on the ingredients 
used in the production of those products 
range from 1.3 to 20 percent. The 
application indicates that zone savings 
would help the plants’ international 
competitiveness. 

In accordance with the Board’s 


regulations, an examiners committee 
has been approved to investigate the 


application and report to the Board. The 


committee consists of: Dennis Puccinelli 
(Chairman), Foreign-Trade Zones Staff, 
U.S. Department.of Commerce, 


Washington, DC 20230; Howard 
Cooperman, Regional Director of 
Inspection & Control, U.S, Customs 
Service, Southeast Region, 909 SE First 
Avenue, Miami, Florida, 33131-2595; and 
Colonel Bruce A. Malson, District 
Engineer, U.S. Army Engineer District 
Jacksonville, P.O. Box 4970, Jacksonville, 
Florida, 32232-0019. 

Comments concerning the proposed 
subzones are invited in writing from 
interested parties. They should be 
addressed to the Board's Executive 
Secretary at the address below and 
postmarked on or before March 28, 1991. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

Office of the District Director, U.S. 
Department of Commerce, rm. G—55 
Federal Bldg., Chardon Avenue, San 
Juan, Puerto Rico 00918. 

Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, 14th & 
Pennsylvania Avenue, NW., room 
4213, Washington, DC 20230. 

Dated: February 7, 1991. 

John J. Da Ponte, Jr., 

Executive Secretary. 


[FR Doc. 91-3623 Filed 2-13-91; 8:45 am] 
BILLING CODE 3510-DS-M 


(Docket 6-91] 


Foreign-Trade Zone 127—West 


Columbia, SC; Application for Subzone 
Automotive Electronic Control 


Systems Auto Components Plant 
Anderson, SC 


An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the Richland-Lexington 
Airport District, grantee of FTZ 127, 
requesting special-purpose subzone 
status for the automobile electronic 
products manufacturing plant of 
Automobile Electronic Control Systems, 
Inc. (AUTECS) (Robert Bosch Corp./ 
Japan Electronic Control Systems 
Company joint venture), located in 


Anderson, South Carolina. The 


application was submitted pursuant to 
the provisions of the Foreign-Trade 


Zones Act, as amended (19 U.S.C. 8ia- 


81u), and the regulations of the Board 
(15 CFR part 400). It was formally filed 
on January 28, 1991. 

The AUTECS plant, established in 


1988, is located on South Carolina 
Highway 81 at Scott’s Bridge Road in the 


city of Anderson, Anderson County, 


South Carolina, some 50 miles northwest 


Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Notices 


of Columbia. The facility (12 acres, 112 
employees) is used to produce electronic 
control units for automobile engines and 
transmissions and mass air flow meters 
for auto fuel injection systems. 
Currently, some 70 percent of the value 
of the subcomponents is sourced 


abroad, including circuit boards, 


’ integrated circuits, capacitors, resistors, 


other electronic components, sensors, 
cables, connectors, fasteners and 
casings. The application indicated that 
AUTECS plans to increase domestic 
sourcing by reducing foreign sourcing to 
40 percent within 5 years. 

Zone procedures would exempt 
AUTECS from Customs duty payments 
on the foreign material in its exports. On 
its domestic sales, the company would 
be able to choose the finished electronic 
component rate (4.9%). The duty rates on 
the subcomponents range from 0.0 to 
10.0 percent, averaging 5.8 percent. If the 
products are shipped to auto assembly 
plants with subzone status, the. 
electronic components could be subject 
to the auto duty rate (2.5%). The 
applicant indicates that the savings will 
help improve the plant's international 
competitiveness. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
Committee consists of: Dennis Puccinelli 
(Chairman), Foreign-Trade Zone Staff, 
U.S. Department of Commerce, 
Washington, DC 20230; Howard 
Cooperman, Regional Director, I & C, 
U.S. Customs Service, Southwest 
Region, 909 SE First Avenue, Miami, 
Florida 33131; and Lt. Colonel James T. 
Scott, District Engineer, U.S. Army 
Engineer District Charleston, P.O. Box 
99, Charleston, South Carolina 29402. 

Comments concerning the proposed 


subzone are invited in writing from 
interested parties. They should be 


addressed to the Board’s Executive 
Secretary at the address below and 
postmarked on or before March 28, 1991. 


A copy of the application is available 
for public inspection at each of the 


following locations: 

U.S. Department of Commerce, District 
Office, Strom Thurmond Federal : 
Building, suite 172, 1635 Assembly 
Street, Columbia, SC 21201. 

Office of the Executive.Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, room 4213, 


14th & Pennsylvania Avenue, NW., 
Washington, DC 20230. 
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Dated: February 5, 1991. 
John J. Da Ponte, Jr., 
Executive Secretary. 


[FR Doc. 91-3624 Filed 2-13-91; 8:45 am] 
BILLING CODE 3510-05-M 


International Trade Administration 


[A-412-602] 


Final Results of Antidumping Duty 
Administrative Review: Certain Forged 


Steel Crankshafts From the United 
Kingdom 


AGENCY: Internationa] Trade 
Administration, Import Administration, 
’ Department of Commerce. 

ACTION: Notice. 


SUMMARY: The Department of 
Commerce (the Department) has issued 
the final results of its administrative 
review of the antidumping duty order on 
certain forged steel crankshafts (CFSCs) 
from the United Kingdom. The review 
covers United Engineering & Forging 
(UEF), a manufacturer and exporter of 
CFSCs to the United States, and the 
period September 1, 1988, through 
August 31, 1989. The review indicates 
the existence of dumping margins for 
UEF during the period. 

EFFECTIVE DATE: February 14, 1991. 

FOR FURTHER INFORMATION CONTACT: 
James Terpstra or Brad Hess, Office of 
Antidumping Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of __. 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, DC 20230; 
telephone: (202) 377-3965 or (202) 377-- ' 
3773, respectively. 
SUPPLEMENTARY INFORMATION: 


Background 

On November 23, 1990, the 
Department published in the Federal 
Register, 55 FR 48880 (1990) the 
preliminary results of its administrative 
review of the antidumping duty order on 
CFSCs from the United Kingdom. On . 
November 30, 1990, the respondent, UEF, 
requested that a public hearing be held. 
On December 8, 1990, the petitioner, 
Wyman-Gordon Company, indicated 
that it would participate in any public 
hearing requested by UEF. 

UEF and petitioner filed case briefs on 
December 12, 1990, and rebuttal briefs 
on December 19, 1990. A public hearing 
was held on December 2, 1990. At the 
request of the Department, posthearing 
briefs and rebuttal briefs were . 
submitted by both UEF and petitioner on 
January 4, 8, and 10, 1991. On February 
5, 1991, relevant portions of the records 
of the original investigation and the 


prior administrative review were 
incorporated into the record of this 
review. 

The Department has now completed 
this administrative review in 


accordance with section 751 of the Tariff 
Act of 1930, as amended (the Act). 


Scope of the Review 


Imports covered by this review are 
shipments of forged carbon or alloy steel 
crankshafts with a shipping weight 
between 40 and 750 pounds, whether 
machined or unmachined. Such 
merchandise is currently classifiable 
under Harmonized Tariff Schedule 
(HTS) item numbers 8483.10.10 and 
8483.10.30. Neither cast crankshafts nor 
forged crankshafts with shipping 
weights of less than 40 or more than 750 
pounds are subject to this review. The 
HTS item numbers are provided for 
convenience and customs purposes. The 
written description remains dispositive. 

The review covers UEF, the only 
known manufacturer and/or exporter of 
CFSCs from the United Kingdom to the 
United States, and the period September 
1, 1988, through August 31, 1989, 

Such or Similar Merchandise 


In determining similar merchandise 
comparisons for these final results, we 
have considered the following physical 
characteristics which appear in order of 
importance: (1) Twisting, (2) number of 
throws, (3) weight, (4) forging method, 
(5) engine type, and (6) other 
configuration characteristics [i.e., 
number of bearings, number of flanges, 
number of counterweights). 

As in the investigation, the prior 
review, and the preliminary results of 
this review, we did not compare twisted 
crankshafts with untwisted crankshafts. 
See Final Determination of Sales at Less 
Than Fair Value: Certain Forged Steel 
Crankshafts from the United Kingdom, 
52 FR.32951 (1987). In the preliminary 
results of this review, we stated that we 
considered configuration to be the most 
important characteristic in determining 
similarity and that configuration was 
comprised of: Twisting, number of 
throws, and number of bearings, flanges 
and counterweights. However, after 
consideration of comments received, 
review of the similar product selections 
in light of these comments, and our 
analysis of the records of the original 
investigation and first administrative 
review, we have now determined that 
twisting and number of throws are the 
most important determinants of 
configuration and that the number of 
bearings, flanges, and counterweights 
are secondary characteristics. 

In addition, we note that several 
product comparisons in the preliminary 
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results had large weight differences 
between the U.S. and the home market 
products, and the products were 
significantly dissimilar in other physical 
characteristics. The variable production 
costs for these products, however, were 
reasonably similar and we, therefore, 
adjusted for these physical differences 


in merchandise in the prelimi 

results. For these final results, we have 
re-examined the physical characteristics 
of these products and their reported 
variable costs and have determined that 
the relatively high material cost for the 
heavier product was offset by the 
relatively high cost of producing the 
other physical differences in the lighter 
product. As a result, the products 
appeared, on paper, to be more 
comparable than they really were [i.g., 
the differences in merchandise 


adjustment was less than 20 percent of 
the cost of manufacture of the U.S. 


product). Accordingly, for these final 
results. we have not matched models 
where the difference in weight was great 
and where there were significant 
differences in other physical 
characteristics. (See Comment 8 in the 
“Interested Party Comments” section of 
this notice.) 


United States Price 


We based U.S. price on purchase 
price in accordance with section 772(b) 
of the Act, because all sales to the first 
unrelated purchaser took place prior to 
importation into the United States. 

We calculated purchase price based 
on packed c.i.f. or delivered prices to 
customers in the United States. We 
made deducations for foreign inland 
freight, U.S. brokerage and handling 
charges, ocean freight, marine 
insurance, U.S. import duties, and U.S. 
inland freight in accordance with 
section 772(d)(2) of the Act. 

Where home market sales were used 
for comparisons, we added to the U.S. 
selling price the amount of a value- 
added taxes (VAT) that would have 
been collected if the merchandise had 
not been exported. 

For one crankshaft model, we 
increased U.S. price to account for 
tooling and start-up costs that were not 
included in the U.S. sales invoice, but 
were billed separately to the U.S. 
customer. Such costs are normally 
considered a component of the U.S. 
price for this merchandise, UEF had 
allocated the tooling charges over total 
expected crankshaft production and the 
start-up costs over only a portion of the 
expected crankshaft production. For 


these final results, we have allocated 
these c) s over total expected 
crankshaft production. (See Comment 6 


BEST COPY AVAILABLE 
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in the “Interested Party Comments” 
section of this notice.) 
We also made adjustments to U.S. 


odie dad euneitte tars in the original 
sales invoices. 


Foreign Market Value 
In order to determine whether there 


were sufficient sales of CFSCs in the 
home market to serve as the basis for 


market sales of the such or similar 
category (i.e., all CFSCs} to the volume 
of third country sales, in accordance 
with section 773{a){1} of the Act. We 
determined that sales in the home 
market are the most appropriate basis 
for calculating FMV. For sales of two 
U.S. products, we used constructed 
value (CV) as the basis for FMV 
because we could not adjust for the 
difference between twisted and 
untwisted crankshafts. We also used CV 
as the basis for FMV when we were 
unable to find contemporaneous sales 
{i.e., sales of the home market product 
less than. 90 days before or 60 days after 
the month of the U.S. sale} having 
difference in merchandise adjustments 
of less than 20 percent of the cost of 
manufacturing of the U.S. product. For 
these products, we based FMV on CV 
because we determined that 
comparisons involving adjustments for 
physical differences greater than 20 
percent were unreasonable in this case. 

Where home market sales were used 
for comparisons, we calculated FMV 
based om packed: ex-factory or delivered 
prices to customers in the United 
Kingdom. We made deductions, where 
appropriate, for home market freight and 
rebates. We also made adjustments to 
FMV, where appropriate, to take into 
account certain invoices: which 
corrected price and quantity terms en 
the original sale invoices. 

For all home market models, UEF 
indicated that packing costs were 
included in the reported price but failed 
to separately identify those costs. 
Consistent with our treatment of 
packing in both the administrative 
review covering the period September 1, 
1987 through August 31, 1988, and in the 
original investigation of sales at less 
than fair value, we only deducted home 
market packing costs when such costs 
were separately reported. In accordance 
with section 773{a)(1] of the Act, we 
then added U.S. packing costs to all 
home market prices. 

Because ail price-to-price comparisons 
involved purchase price sales, we made. 
circumstances of sale adjustments, 
where appropriate, for differences in 


credit expenses, warranties, VAT, and 
after-sale warehousing, in accordance 
with 19 CFR 353.56(a). Because UEF 
reported adjustments to the original 
invoice price for some home market and 
U.S. sales, we recalculated credit 
expenses for both home market and U.S. 
sales to account for these adjustments. 
UEF also calculated U.S. credit 
expenses using a U.S. interest rate. 
However, it. provided no evidence that it 
had received, nor that it had access to, 
any dollar-denominated financing in the 
past. Therefore, we recalculated U.S. 
credit expenses based on the interest 
rate reported for calculating home 
market credit expenses. Where 
appropriate, we made adjustments to 
FMV to. account for differences in the 
physical characteristics of the 
merchandise, in accordance with 19 CFR 
353.57. 

Where FMV was based on CV, we 
calculated CV as the sum of the 
materials and fabrication costs reported 
by UEF, general expenses, packing, and 
profit. The amount added for general 
expenses was ten percent of materials 
and fabrication costs because this 
amount was greater than UEF’s actual 
general expenses. The amount added for 
profit was eight percent of the sum of 
the cost of materials, fabrication and 
general expenses because this amount 
was greater than UEF’s actual profit. 

We made adjustments to CV, in 
accordance with 19 CFR 353.56, for 
differences in circumstances of sale. 
These adjustments were made for 
differences in credit expenses, 
warranties, and after-sale warehousing. 
In adjusting CV, we calculated the 
adjustment for differences in credit 
expenses using the same methodology 
as oo above for home market 
sales. 


Interested Party Comments 


We invited interested parties to 
comment on the preliminary results of 
this administrative review. We received 
case briefs and rebuttal briefs from both 
UEF and the petitioner. In addition, we 
requested and received post hearing 
briefs and rebuttal briefs from both UEF 
and petitioner. 

Comment 1: UEF argues that the 90/60 
day guideline ensuring comparisons of 
contemporaneous sales and the 20 
percent guideline regarding difference in 
merchandise adjustments were invalidly 
adopted and should not be applied in 
this case. UEF contends that the 
Department should reject the home 
market models selected as a result of 
application of the 90/60 day and 20 
percent guidelines, and determine. 
dumping margins based en CV. 
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Furthermore, UEF asserts that the 20 
percent and the 90/60 day guidelines 
were not applied in the first review. In’ 
particular, UEF contends that in the first 
review, without reference to any 20 
percent guideline, the Department 
compared two U.S. models with a 
specific most similar home market 
model. However, the Department did not 
make the same comparison in the 
preliminary results of this review 
because it failed to pass the 20 percent 
guideline. For the final results of this 
review, UEF maintains that these same 
models should be compared to the same 
home market model used in the first 
review. 

Petitioner argues that the Department 
should match only contemporaneous 
sales (the 90/60 day guideline) and 
allow only comparisons having 
adjustments for physical differences in 
merchandise that do not exceed 20 
percent. This will achieve the most fair 
result and will be consistent with prior 
practice. 

DOC Position: We disagree with UEF. 
Section 773({a}(1) of the Act provides 
that FMV is the price at the “time such 
merchandise is first sold within the 
United States.” The Department has 
consistently interpreted the statute as 
requiring that it make price comparisons 
based on reasonably contemporaneous 
sales. of similar merchandise in the U.S. 
and foreign markets. When there are no 
home market sales made in the same 
month as the U.S. sale, we try to find 
home market sales made as close in 
time to the U.S. sale aa possible. A 
contemporaneity guideline has been 
developed in which we first attempt to 
use a home market sale. occurring up to 3 
months prior to and, if one cannot be 
identified, no more than 2 months after, 
the month of the U.S. sale. See, e.g., 
Color Television Receivers from 
Taiwan, 51 FR 46895 (1986); Color. 
Televisions: Receivers from Korea, 51 FR 
41365 (1986), In instances in which there 
are ne home market sales of such or 
similar merchandise in the same month 
as the U.S. sale, we use this guideline to 
choose an appropriate FMV to compare 
with the U.S. sale.. We believe that, 
given the potential for home market 
price fluctuations, application of this 
guideline was reasonable in this case. 
Moreover,,.in view of the statutory 
preference for home market sales, there 
is no basis for the Department to reject 
home market sales that were made 
reasonably contemporaneous in time to 
U.S. sales and to instead resort to the 
use of CV. 

In addition, we made adjustments for 
differences in the. 
characteristics of the merchandise in © 
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accordance with section 773(a)(4)(C) of 
the Act. When adjustments for 
differences in the merchandise proved 
to be so substantial that the 
merchandise is no longer comparable 
within the meaning of section 771(16)(C), 
we used CV. In this case, we determined 
that merchandise is no longer 

. comparable when adjustments greater 
than 20 percent of the cost of 
manufacture of the U.S. model are 
required. 

The Department did apply the 90/60 
day and the 20 percent guidelines in the 
final results of the first review. The test 
for contemporaneous sales was applied 
in the first review. In the first review, 
when there were no contemporaneous 
sales of the most similar home market 
model to compare with sales of a U.S. 
model, we examined the other similar 
models for contemporaneity. As a result 
of this examination, we found that none 
of those other sales was 
contemporaneous. As a result, we had to 
rely on CV as the basis for FMV. 
However, the facts are different in this 
review. In this review, when there were 
no contemporaneous sales of the most 
similar model match, there were often 
contemporaneous sales of the next most 
similar models. 

As for the 20 percent guideline, UEF 
fails to acknowledge that for the two 
model comparisons in the first review 
referred to in its brief, the adjustment 
for differences in physical 
characteristics, when considered over 
the entire period of review, was less 
than 20 percent. The consistent 
application of both guidelines in 
different review periods may result in 
model comparisons differing across 
review periods simply because there are 
different dates of sale (which affects 
contemporaneity) and different models 
sold in the review periods. 

Comment 2: UEF argues that the 
Department must consider commercial 
value (i.e., differences in price), end use 
of the engine into which the crankshaft 
is incorporated (“end use”), and sales 
volume in selecting home market models 
to compare to U.S. models. 

Petitioner contends that the 
Department has properly rejected 
considering end use and sales volume in 
model matching. Petitioner notes that, as 
the Department has previously 
recognized, it is the end use of the 
crankshaft, not the end use of the engine 
into which the crankshaft is 
incorporated, that must be considered. 
Petitioner also maintains that only after 
such or similar merchandise has been 
selected, in accordance with section 
+ 71(16) of the Act, can the Department 
take account of the volume of sales. 


DOC Position: We agree with 
petitioner. As set forth in the 
investigation and the first review, in this 
case we do not consider end use and 
sales volume to be factors in the 
selection of similar merchandise. Under 
section 771(16) of the Act, which defines 
“such or similar” merchandise, end-use 
is a factor only when the end-use 
pertains to the product under 
investigation itself, not to the product 
into which it is incorporated. In this 
case, the subject crankshafts and the 
proposed comparison models have the 
same end-use, i.e., incorporation into 
engines. Therefore, it is not appropriate 
to sue the end-use of the engines 
themselves as a basis for comparison. In 
addition, the definition of such or similar 
merchandise under section 771(16) does 
not specify volume as a criterion for 
choosing the most similar merchandise. 
Therefore, we have not considered 
volume in making our selection of most 
similar merchandise. We also note that 
although the statute makes reference to 
commercial value in section 771(16)(B), 
we disagree with UEF’s argument that 
this requires the Department to consider 
differences in prices in making such or 
similar comparisons. There are many 
reasons why prices may differ, including 
the existence of dumping. Moreover, 
under section 771(16)(C), the Department 
has the discretion to make reasonable 
comparisons without regard to 
commercial value. 

Comment 3: For calculating credit 
costs on U.S. sales, UEF argues that the 
Department should use the U.S. interest 
rate rather than the home market 
interest rate. In support of this position, 
UEF cites LMI—LA Metalli Industriale, 
S.p.A. versus United States, 912 F.2d 455 
(Fed. Cir. 1990) (“LMI”), wherein the 
court disapproved the Department's use 
of home market interest rates to 
calculate the imputed cost of credit on 
the importer’s U.S. accounts receivable. 
UEF maintains that under the holding of 
LMI, the Department may not lawfully 
assume, against commercial practice 
and common sense, that it would have 
borrowed at higher rates in sterling to 
finance dollar receivables. 

Petitioner proposes that the 
Department should continue to rely on 
home market interest rates in 
calculating UEF’s imputed credit costs. 
Petitioner claims that the circumstances 
in LMI are quite different. In LMI, the 
court rejected reliance on a home 
market interest rate for imputed credit 
costs where evidence existed that the 
company, LMI, had in fact obtained 
dollar-denominated loans. In this case, 
UEF never claimed to receive any dollar 


‘denominated financing. 


DOC Position: We agree with 
petitioner. As we explained in the 
preliminary results, when calculating 
credit expenses on U.S. sales, we have 
continued to use the home market 
interest rates reported by UEF because 
UEF did not provide evidence that it 
received, or had access to, any dollar- 
denominated financing. 

Comment 4: When calculating United 
States price, UEF contends that the 
Department should have allocated total 
freight charges over all shipments made 
pursuant to a particular sale rather than 
subtracting the actual freight incurred 
for each shipment. UEF contends that 
because the Department relied upon the 
date of sale to determine whether sales 
have been made at less than fair value, 
shipment dates are irrelevant because 
U.S. prices charged pursuant to a sales 
contract, not individual shipments, are 
compared to FMV. Therefore, all costs, 
especially air freight costs, must be 
treated as included in the price charged. 
UEF distinguishes this case from the 
recent Sweaters case (see, Final 
Determination of Sales at Less Than 
Fair Value; Sweaters Wholly or in Chief 
Weight of Man-Made Fiber from Taiwan 
(Sweaters from Taiwan), 55 FR 34585 
(1990)) where the Department rejected 
respondent's proposal not to deduct air 
freight charges because they were not 
contemplated by the parties at the time 
they negotiated the sales prices. 
According to UEF, this case is 
distinguishable because, although it is 
not possible at the date of sale for it to 
predict which shipment might need to be 
air-freighted, it is predictable that such a 
need will arise. 

UEF further claims that allocating 
freight expenses is similar to the 
Department's practice with regard to 
warranty expenses, wherein the 
Department accepts costs incurred in a 
previous period to be allocated over all 
sales in the period of review. See, e.g., 
Final Determination of Sales at Less 
Than Fair Value; Mechanical Transfer 
Presses from Japan, 55 FR 335 (1990) 
(MTPs) and Final Results of 
Antidumping Duty Administrative 
Review and Determination Not to 
Revoke in Part; Television Receivers, 
Monochrome and Color, from Japan, 55 
FR 35517 (1989). UEF concludes that to 
do otherwise would create dumping 
margins attributable to variations in 
freight costs between shipments. 

Petitioner argues that the cases cited 
by UEF to support its claim for 
averaging air-freight charges are not 
applicable because they do not address 
freight charges at all. Petitioner urges 
the Department to follow its standard 





practice of calculating a charges on 
a shipment-by-shipment basis. 

DOC Position: We agree with 
petitioner. For the final results, we have 
employed our standard practice of 
calculating frei ona 
shipment-by-shipment basis. This is 
consistent with our practice in other 
cases (see, e.g., Sweaters from Taiwan), 
Moreover, UEF provided no evidence to 
indicate that it anticipated air freight 
expenses at the time of sale. 

Comment 5: Petitioner maintains that 
for U.S. sales where UEF had reported 
c.i.f. terms but failed to report movement 
charges, the Department was correct in 
using best information available. 
Petitioner further argues that as best 
information available, the Department 
should use the highest, rather than the 
average, movement charges incurred on 
other sales. 

UEF states that the issue is moot 
because the lack of movement charges 
has been accounted for and is 
documented on the record. UEF explains 
that movement charges for the sales at 
issue were handled by a separate 
company that actually billed the 
customer directly for these expenses. 

DOC Position: Prior to the preliminary 
results, UEF had not explained why it 
reported no movement charges for 
certain sales with c.i.f. terms. As a 
result, for the preliminary results, we 
used weighted-average movement 
charges from other sales to value whai 
appeared to be the unreported 
movement charges on these sales as 
best information availabe. UEF 
subsequently explained in its case briefs 
that the “unreported” movement charges 
were in fact billed separately by an 
unrelated shipping agent. This is 
consistent with information already on 
the record. Given that the prices 
reported by UEF for these transaction 
were already net of movement 
expenses, we now agree that no further 
deductions are required. 

Comment 6: Petitioner argues that no 
adjustment to U.S. price should be made 
for tooling and other start up charges. 
Petitioner notes that the Department has 
previously disallowed an identical 
claim. See Final Determination of Sales 
at Less Than Pair Value; Certain Forged 
Crankshafts from the Federal Republic 
of Germany, 52 FR 28170 (1987) 
(Crankshafts from Germany), and MTPs. 
Petitioner further argues that nothing in 
the Department's regulations 
contemplates adjustments to price 
based on the purchaser compensating 
the seller for certain alleged costs. 
Finally, petitioner claims that ne 
allowance or adjustment should be 
made for start-up cests because these 
constituted a separate transaction that 


was unforeseen and unanticipated at the 
time of the original contract. 

UEF states petitioner’s arguments 
against allowing an adjustment to. U.S. 
price are misplaced because in this 
proceeding the Department has never 
considered the tooling and start-up 
charges as an adjustment to U.S. price. 
Instead, the Department has considered 
that tooling and start-up charges are 
“part of the gross selling price because 
although separately billed, they were 
clearly a component of that price” (see, 
Final Results of Antidumping Duty 
Administrative Review: Certain Forged 
Steel Crankshafts from the United 
Kingdom, 55 FR 46 (1990)}. 

UEF also argues that petitioner’s 
reading of MTPs is incorrect. n MTPs. 
UEF notes that the adjustment for 
inclusion of tools was disallowed 
because the tools were not an integral 
part of the MTP and, therefore, were 
outside the scope of the investigation. 

UEF also takes issue that petitioner's 
statement that start-up costs are 
unforeseen. UEF maintains that these 
costs were foreseeable because they are 
expected with the introduction of any 
new crankshaft model. 

DOC Position: We agree with UEF. 
The information on the record for these 
sales indicates that, although these 
charges are separately billed, they are a 
component of the price in this case. 
Moreover, unlike Crankshafts from 
Germany, where the Department 
disallowed an adjustment for tooling 
charges because the respondent failed to 
provide adequate substantiation for the 
charges, in this case UEF provided 
sufficient information regarding these 
charges. In addition, in contrast to the 
merchandise at issue in MTPs, the 
tooling charges at issue here were 
specifically identified as an integral 
component of the U.S. price. 

Comment ?: Petitioner argues that the 
Department should either reject UEF's - 
revised pricing data or treat the dates of 
the price revisions as new dates of sale. 
Petitioner explains that the revised 
pricing data submitted by UEF indicated 
changes from a dollar-denominated 
price to a price denominated in pounds 
sterling. Petitioner contends that since 
UEF supplied no information on the 
background of the revised prices, the 
Department should reject the revised 
pricing data unless UEF provides 
background information on those prices. 

UEF acknowledges that, due toa 
clerical error, some U.S. sales were 
treated as having been covered by a 
price.a which became 
effective only at a later date. At the 
request of the Department, UEF 
submitted the correct dates of sale. UEF 
further notes that the rest of the U.S. 
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sales to which petitioner refers were 
correctly listed on its computer tape 
submission. 

DOC Position: Based on our 
examination of the information 
previously submited on the record, we 
have accepted UEF’s explanation and 
the corrections submited on January 4, 
1991, in response to the en 
request. 

Comment 8; UEF claims that the 
model matching methodology set forth 


_ in the preliminary results (the 


“preliminary methodology”) is not the 
same matching methodology used in the 
investigation or the prior administrative 
review. Rather than following the rank 
order for matching criteria set forth in 
the preliminary results of this review, 
UEF claims that in the prior review, the 
Department limited home market 
comparison models to those which were 
identical with a U.S. model in twisted/ 
untwisted, number of throws, forging 
process, and engine type. According to 
UEF, of the home market models that « 
matched all of these criteria, the model 
with the closest weight was selected. In 
contrast, except for twisting, the 
methodology set forth by the 
Department in the preliminary results 
did not require identical matches of any 
product characteristics in order for a 
match to be considered reasonable. UEF 
also contends that the Department has 
not explained how it determined the 
relative importance of each factor. 
Therefore, VEF claims that it was: 
impossible for it to adjust its pricing 
policies in order to comply with the 
antidumping law. 

Although petitioner argues that 
twisting and the forging process should 
not be considered in the selection of 
similar merchandise, and should not be 
considered of primary importance in the 
selection process, petitioner also 
maintains that the preliminary __ 
methodology is consistent with criteria 
previously employed and is supported 
by evidence on the record. Petitioner 
also reiterates the guidelines it proposed 
in the investigation and the prior review, 
i.e., that the number of throws: and 
weight should have primacy in selecting 
comparators. 

DOC Position: We disagree in part 
with UEF's claim that the selection 
criteria applied in the preliminary 
results of this review represented a 
departure from product matching 
procedures employed i in the original 


essential physical charcteristics of the 
crankshaft considered when making 
product comparisons in the earlier 
segments of this proceeding were - 
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considered in this review. We now 
recognize, however, based on our 
review of the records of those two 


earlier segments of this , that 


certain -components of the crankshaft 
configuration which were given a higher 
ranking in the preliminary results of this 
review were in fact.considered of lesser 
importance in the ae the 


prior review. Accordingly, 
modified the methodology for these final 
results, as:outlined below. 

Contrary to its assertion, UEF has 
faited to point to evidence in the first 
review or the investigation showing that 
our methodology required identical 
matches in twisting, number of throws, 
forging process, and engine type before 
weight was considered. Although the 
matches that resulted in the first review 
or the investigation may have had 
identical physical characterisfics, there 
is no indication in the Department's 
determinations or the record-of these 
segments of the proceeding that 
identical matches were required. Under 
section 771(16) of the Act, the 
Department must compare either 
identical (such) or similar products. In 
the absence of sales of identical 
products, the statute requires us to look 
to sales of the most similar products for 
comparison. in this case, the 
Department has always considered the 
crankshafts at issue to be one-such or 
similar category. By definition, products 
within the same such or similar category 
can be compared if reasonable 
adjustments can be made for physical 
differences in merchandise and the 
products are sold contemporaneously. 

Our clear enunciation of a ranking of 
the model match criteria for the 
preliminary results of this review was 
both reasonable and in accordance with 
comments submited on the record in the 
investigation. In fact, in the 
investigation, UEF argued that fhe 
Department should adopt a rank order 
of criteria which included (1) number of 
throws, (2) weight, and {3) forging 
method. The Department adopted the 
UEF hierarchy in part for the final 
determinatioin (and in these final 
results), even though it rejected UEF’s 
argument that it should consider sales 
volume, end use, and quality-as weil. As 
a result, it seems clear that the-criteria 
stated in the investigation were in rank 
order of importance, and not, as UEF 
has argued, based on the requirement of 
an identical match for each criterion. 
Moreover, despite UEF’s assertions te 
the contrary, the methodology 
articulated in the final determination of 
the investigation neither mentioned 
engine type nor gave any indication that 


the importance of weight should-be 
lessened. 

In determining similar merchandise 
comparisons for the preliminary results 
of this review, we considered the 
following physical characteristics in the 
following order of i 2 (4) 

Configuration (i.e., twisting, number of 
throws, number of bearings, number of 
flanges, and number of counterwe 


ights}, 
(2) weight, {3) forging method, and when 


necessary, engine type. 

For theme finale final results, in en effort to 
be.as consistent as possible with the 
methodology applied in the investigation 
and the prior review, we have based our 
preduct matches on the following 
physical characteristics which are listed 
in order of importance: (1) Twisting, (2) 
number of throws, (3) weight, (4) forging 
method, {5) engine type, and (6) other 
configuration characteristics (i.e., 
number of bearings, number of flanges, 
number of counterweights). As in the 
investigation, the prior review, and the 
preliminary results of this review, we 
did not compare twisted crankshafts 
with untwisted crankshafts. This does 
not mean that the remaining criteria 
must be identical in order to find a 
match, only that we will consider the 
remaining criteria in the stated order. In 
addition, we-also determined that 
comparisons were not reasonable where 
the difference between the weights -of 
the U.S. and home market models was 
great and there were significant 
differences:in the other physical 
characteristics noted above. 

We have reviewed our preliminary 
methodology to account for the ranking 
of the number of bearings, flanges, and 
counterweights, which we now agree 
are of lesser importance. This change 
prevents the comparison of models that 
are more similar with respect ‘to number 
of flanges or counterweights than by 
criteria that both parties have agreed 
are more essential. 

We have also modified the weight 
criterion for the final results to avoid 
certain unreasonable product 
comparisons involving models of greatly 
disparate weight and physical 
characteristics. Even though physical 
differences were great among the 
models, the cost difference between 
these crankshafts, as expressed in the 
adjustment for differences in physical 
characteristics, was sometimes less than 
20 percent of the cost of manufacture of 
the U.S. model. Thus, for the preliminary 
results of this review, certain product 
comparisons allowed two crankshafts 
with dissimilar characteristics to-be 
compared. We determined that these 
comparisons were not reasonable in this 
case. 


Final Results of the Review 


As a result of ourreview. we 
determine the margins to be: 


The Department will imstruct the 
Customs Service to assess. antidumping 
duties on all appropriate entries. 
Individual differences between United 
States prices and FMV may vary from 
the percentages stated above. The 
Department will issue appraisement 
instructions concerning UEF directly to 
the Customs Service. 

Furthermore, as provided for in 
section 751(a)(1) of the Act, the 
Department will require a cash deposit 
of the estimated antidumping duties 
based on the above margins on-entires 
of this merchandise from the United 


For any future entries of this 
merchandise from a new producer and/ 
or exporter, not covered in this review, 
the previous review, or in the original 
investigation, whose first shipments 
occurred after March 31, 1989, and who 
is unrelated to the:reviewed firms, any 
previously reviewed firm, or any firm 
subject to the original investigation, a 
cash deposit of 9.68 percent shall be 
required. 

These deposit requirements are 
effective for all shipments of certain 
forged steel crankshafis from ihe United 
Kingdom entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice and 
shall remain in effect until the 
publication of the final results of the 
next administrative review. 

This administrative review and notice 
are in accordance with section 751(a}(1) 
of the Act (19 U.S.C. 1675({a}({1)) and 19 
CFR 353.22(c)(8)(1990). 

Dated: February 7, 1981. 

Marjorie A. Cherlins, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 91-3625 Filed 2-13-91; 8:45am] 
BILLING CODE 3510-DS-m 


[A-588-046] 


Polychioroprene Rubber From Japan; 
Recision of Revocation of 
Antidumping Finding 


AGENCY: International Trade 
Administration/import Administration, 
Department of Commerce. 





ACTION: Notice of recision of revocation 
of antidumping finding. 


summary: The Department of 


Commerce is notifying the public that it 
is rescinding the revocation of the 
antidumping finding on polychloprene 
rubber from Japan because it failed to 
properly notify an interested party 
which has a continuing interest in the 
finding. 

EFFECTIVE DATE: February 14, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Arthur N. DuBois or John R. Kugelman, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230, telephone: (202) 377-8312/ 
3601. 


SUPPLEMENTARY INFORMATION: 


Background 


On January 17, 1991, the Department 
of Commerce (the Department) 
published in the Federal Register (56 FR 
1799) its revocation of the antidumping 
finding on polychloroprene rubber from 
Japan (38 FR 33593, December 9, 1971). 

On February 1, 1991, we received 
objections to the revocation from E. I. 
Du Pont de Nemours & Company, Inc. 
(Du Pont), the petitioner, on the grounds 
that we failed to notify the petitioner as 
we stated in our notice of revocation 
and as required by our regulations, and 
that the petitioner has a continuing 
interest in the finding. 


Determination of Rescind Revocation 


The Department may revoke an 
antidumping finding if the Secretary 
concludes that the finding is no longer of 
any interest to interested parties. We 
conclude that there is no interest in an 
antidumping finding when no interested 
party has requested an administrative 
review for four consecutive review 
periods (19 CFR 353.25(d)(4)(i)) and 
when no interested party objects to 
revocation. 

In this case we received no requests 
for review for five consecutive review 
periods. In our notice of revocation we 
stated that we had notified interested 
parties of our intent to revoke. 
Subsequently, Du Pont observed that it 
had not been notified and that it 
objected to any revocation of this 
finding. 

Accordingly, we are rescinding the 
revocation of this antidumping finding. 

Dated: February 6, 1991. 

Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance. 
[FR Doc. 91-3626 Filed 2-13-91; 8:45 am] 
BILLING CODE 3510-Ds-M 


[A-357-804, A-351-806] 


Postponement of Preliminary 
Antidumping Duty Determinations: 
Silicon Metal from Argentina and Brazil 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 


ACTION: Notice. 


SUMMARY: This notice informs the public 


that we have received a request from 
the petitioners in these investigations to 
postpone the preliminary 
determinations, as permitted in section 
733(c){1)(A) of the Tariff Act of 1930, as 
amended (the Act), (19 U.S.C. 
1673b{c){1}(A)). Based on this request, 
we are postponing our preliminary 
determinations as to whether sales of 
silicon metal from Argentina and Brazil 
have been made at less than fair value 
until not later than March 22, 1991. 


EFFECTIVE DATE: February 14, 1991. 


FOR FURTHER INFORMATION CONTACT: 
James Terpstra or Brad Hess at (202) 
377-3965 or 377-3773, Office of 
Antidumping Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 


SUPPLEMENTARY INFORMATION: On 
September 13, 1990, the Department 
initiated antidumping duty 
investigations of silicon metal from 
Argentina, Brazil, and the People’s 
Republic of China (55 FR 38716, 
September 20, 1990). The notice stated 
that we would issue our preliminary 
determinations on or before January 31, 
1991. 

On January 4, 1991, counsel for 
petitioners requested that the 
Department postpone the preliminary 
determinations in the Argentina and 
Brazil investigations until 20 days after 
the date on which the antidumping 
petition was filed, pursuant to 19 U.S.C. 
1673b(c). Accordingly, we are 
postponing the date of the preliminary 
determinations in these investigations 
until not later than March 22, 1991. The 
US. International Trade Commission is 
being advised of this postponement in 
accordance with section 733(f) of the 
Act. 

This notice is published pursuant to 
section 733(c)(2) of the Act. 


Dated: January 15, 1991. 
Eric I. Garfinkel, 


Assistant Secretary for Import 
Administration. 


[FR Doc. 91-3627 Filed 2-13-91; 8:45 am] 
BILLING CODE 3510-01-M 
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Short-Supply Review; Certain Alloy 
Steel Plate 


AGENCY: Import Administration/ 
International Trade Administration, 
Commerce. 


ACTION: Notice of short-supply review 
and request for comments; certain alloy 
steel plate. 


SUMMARY: The Secretary of Commerce 
(“Secretary”) hereby announces a 
review and request for comments on a 
short-supply request for 475 metric tons 
of certain alloy steel plate for January 
1991-March 1992 under the U.S.-Japan 
steel arrangement. 


SHORT-SUPPLY REVIEW NUMBER: 41. 


SUPPLEMENTARY INFORMATION: Pursuant 
to section 4(b)(3)(B) of the Steel Trade 
Liberalization Program Implementation 
Act, Public Law No. 101-221, 103 Stat. 
1886 (1989) (‘the Act”), and § 357.104(b) 
of the Department of Commerce's Short- 
Supply Procedures, 19 CFR 357.104(b) 
(“Commerce’s Short-Supply 
Procedures”), the Secretary hereby 
announces that a short-supply request is 
under review with respect to certain — 
alloy steel plate. On February 8, 1991, 
the Secretary received an adequate 
petition from U.S. Metalsource, 
requesting a short-supply allowance for 
475 metric tons of certain NAK 55 plate 
for January 1991-March 1992 under 
Paragraph 8 of the Arrangement 
Between Japan and the Government of 
the United States of America 
Concerning Trade in Certain Steel 
Products. U.S. Metalsource is requesting 
short supply because the requested NAK 
55 plate is not available in the United 
States and because its Japanese supplier 
has insufficient quota available to meet 
its needs. 

The requested material meets the 
following specifications: 


Chemical Composition, Typical 


c [mm |s|sialwia 


Manufacturing Practice 


MAK 55 is initially air melted to 
restrictive clean steel standards and 
then Vacuum Arc Remelted to obtain 
the level of internal soundness and 
cleanliness necessary. The ignots are 
then hot rolled or forged to-the billet, 
plate, or bar sizes. 


Thermal Treatment 


NAK 55 is solution treated and age 
hardened to obtain the desired 
mechanical properties and hardness. 
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Mechanical Properties, Typical 


Tensile Strength. ........cccececcssserees 
Yield Strengtha............-.e:ceccececeees 
Reduction of Area —38B% 
Elongation in 2 inches —15% 
FIRING a cio ssisighcicnsiotenctcncsanse —40 HRC 


—183 ksi 
— 147 ksi 


Size Range 
Thickness:-0.750 inch to 4.00 inches 
Widths: 15 inches to 40 inches 


Polishability 


NAK 55 canbe readily polished te a 
uniform mirror finish. 


Weldability 


Using prescribed welding procedure 
and welding rods, NAK 55 can be 
readily weld repaired. The welded 
component can then be re-aged to 
obtain the same properties and 
characteristics in the weld region as in 
the parent with no distortion. 

Section 4(b)(4)(B)(i) of the Act and 
§ 357.106(b)(1) of Commerce’s Short- 
Supply Procedures require the Secretary 
to make a determination with respect to 
a short-supply petition not later than the 
15th day after the petition is filed if the 
Secretary finds that one of the following 
conditions exists: (1) The raw 
steelmaking capacity utilization in the 
United States equals or exceeds 90 
percent; (2) the importation of additional 
quantities of the requested steel product 
was authorized by the Secretary during 
each of the two immediately preceding 
years; or (3) the requested steel product 
’ is not produced in the United States. 
The Secretary, on the basis of available 
information, finds that this product is 
not produced in the United States at this 
time. Therefore, in accordance with 
section 4(b){B)(i)(HI) of the Act and 
§ 357.106(b)(1)(iii) of Commerce's Short- 
Supply Procedures, the Secretary is 
applying a rebuttable presumption that 
this preduct is presently in short supply. 

Unless domestic steel producers 
provide comments in response to this 
notice indicating that they can.and will 
supply this product within the requested 
period of time, provided it represents a 
normal order-to-delivery period, the 
Secretary will issue a short-supply 
allowance not later than February 22, 
1991. 

Comments: Interested parties wishing 
to comment upon this review must send 
written comments not later than 
February 21, 1991, to the Secretary of 
Commerce, Attention: Import 
Administration, reom.7866, U.S. 
Department of Commerce, Pennsylvania 
Avenue and 14th Street NW., 
Washington, DC 20230. All decuments 
submitted to the Secretary shall be 


accompanied by four copies. Interested 
parties shall certify that the factual 
information contained in any 
submission they make iis accurate and 
complete to the best of their knowledge. 

Any person who:submits information 
in connection witha short-supply 
review may designate that information, 
or any part:thereof, as proprietary, 
thereby requesting that the Secretary 
treat that information as proprietary. 
Information that the Secretary 
designates as will not be 
disclosed to any person (other'than 
officers or employees of the United 
States Government who are directly 
concerned with the short-supply 
determination) without the consent of 
the submitter unless disclosure is 
ordered by a court of competent 
jurisdiction. Each submission of 
proprietary information shall be 
accompanied by a full:public summary 
or approximated presentation of ail 
proprietary information which will be 
placed in the public record. All 
comments concerning this review must 
reference the above-noted short-supply 
review number. 
FOR FURTHER INFORMATION CONTACT: 
Marissa A. Rauch or Richard 'O. Weible, 
Office of Agreements Compliance, 
Import Administration, U.S. Department 
of Commerce, room 7866, Pennsylvania 
Avenue and 14th Street NW., 
Washington, DC 20230, (202) 377-1382 or 
(202) 377-0159. 

Dated: February 12, 1991. 
Eric 1. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 91-3687 Filed 2-14—91;8:45 am] 
BILLING CODE 3510-DS-M 


Cornell University Medical Center, et 
al.; Consolidated Decision on 
Applications for Duty-Free Entry of 
Electron Microscopes 


This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 {Pub. 
L. 89-651, 80 Stat. 897; 15-CFR part 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in room 2841, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Docket number: 90-186. Applicant: 
Cornell University Medical -Center, New 
York, NY 10021. Jnstrument: Electron 
Microscope, Model CM 10/PC. 
Manufacturer: N.V. Philips, The 
Netherlands. intended use: See notice at 
55 FR47787, November 15, 1990. Order 
date: September 10, 1990. 


University of Michigan, Ann Arbor, MI 
48109-0616. Instrument: Electron 
Microscope, Model 'CM10/PC. 
Manufacturer: N.V. Philips, The 
Netherlands. Intended use: See notice at 
55 FR 47788, November 15, 1990.-Order 
date: August 10, 1990. 


Docket number: 90-189. Applicant: 
Cedars-Sinai Medical Center, Los 
Angeles, CA 90048. Instrument: Electron 
Microscope, Model EM 902A PC/ST/ 
G45. Manufacturer: Carl Zeiss, West 
Germany. Intended use: See notice at 55 
FR 47788, November 15, 1990. Order 
date: September 17, 1990. 


Docket number: 90-192. Applicant: 
University of Southern California, Los 
Angeles, CA 90089-0241. Instrument: 
Electron Micrescope, Model EM-602B 
with Accessories. Manufacturer: Akashi 
Beam Technology, Japan. inéended use: 
See notice at 55-FR 47788, November 15, 
1990. Order date: June 18, 1990. 


Docket number: 90-196. Applicant: 
Mount Sinai School of Medicine, New 
York, NY 10029. Instrument: Electron 
Microscope, Model H-7000. 
Manufacturer: Hitachi, Japan. Intended 
use: See notice at ‘55 FR 49556, 
November 29, 1990. Order date: January 
24, 1990. 


Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instrument, for such purposes. as these 
instruments are intended to be used, 
was being manufactured in the United 
States at the time the instruments were 
ordered. Reasons: Each foreign 
instrument is a conventional 
transmission electron microscope 
(CTEM) and is intended for research or 
scientific educational uses requiring a 
CTEM. We know of no CTEM, or any 
other instrument suited to these 
purposes, which was being 
manufactured in the United States either 
at the time of order of each instrument 
or at the time of receipt of application 
by theU.S. Customs Service. 

Frank W. Creel, 

Director, Import Programs Staff. 

[FR Doc. 91-3628 Filed 2-13-91; 8:45 am] 
BILLING CODE 3510-DS-M 


Oregon State University, et al., 
Consolidated ‘Decision on Applications 
for Duty-Free Entry of Scientitic 
Instruments 


This is ‘a decision consolidated 
pursuant to section ‘6{c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 :Stat. 897; 25 CER part 361). 





Related records can be viewed between 
8:30 a.m. and 5 p.m. in room 4204, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number: 90-161. Applicant: 
Oregon State University, Corvallis, OR 
97331-5503. Instrument: Towed 
Underwater Vehicle, Model SEASOR. 
Manufacturer: Chelsea Instruments, 
Ltd., United Kingdom. Intended Use: See 
notice at 55 FR 41739, October 15, 1990. 
Reasons: The foreign instrument 
provides continuous cycling between 
depths as great as 450 m and the ocean 
surface with faired cabling and 
compatible winch. Advice submitted by: 
National Oceanographic and 
Atmospheric Administration, November 
29, 1990. 

Docket Number: 90-089. Applicant: 
Woods Hole Oceanographic Institution, 
Woods Hole, MA 02543. Instrument: 
Temperature Standard. Manufacturer: 
Isotech, United Kingdom. Intended Use: 
See notice at 55 FR 28079, July 9, 1990. 
Reasons: The foreign instrument can 
maintain a standard platinum resistance 
thermometer at the triple point of 
mercury, — 38.8344 degrees C. Advice 
submitted by: National Ocean and 
Atmospheric Administration, December 
12, 1990. 

Docket Number: 90-105. Applicant: 
Woods Hole Oceanographic Institution, 
Woods Hole, MA 02543. Instrument: 
Oceanographic Sonar. Manufacturer: 
Seatex, Norway. Intended Use: See 
notice at 55 FR 30952, July 30, 1990. 
Reasons: The foreign instrument 
provides a high frequency sonar 
coaxially aligned with a laser beam 
imaging system with definition to 1.0 
mm and high orange resolution. Advice 
submitted by: National Oceanographic 
and Atmospheric Administration, 
December 21, 1990. 

Docket Number: 90-151. Applicant: 
University of Nebraska-Lincoln, Lincoln, 
NE 68588-0502. Instrument: Tunable 
Diode Laser Absorption Spectrometer, 
Model EMS-05DM. Manufacturer: 
Unisearch Associated Inc., Canada 
Intended Use: See notice at 55 FR 35162, 
August 28, 1990. Reasons: The foreign 
instrument provides a detection limit for 
methane of less than 3 ppb by volume in 
less than 1 s. Advice submitted by: 
National Institute of Standards and 
Technology, December 12, 1990. 

The National Oceanic and 
Atmospheric Administration and 


National Institute of Standards and 
Technology advise that (1) the 
capabilities of each of the foreign 
instruments described above are 
pertinent to each applicant's intended 
purpose and (2) they know of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument. 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 91-3629 Filed 2-13-91; 8:45 am] 
BILLING CODE 3510-DS-M 


University of Arizona, et al.; 
Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
Instruments 


This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR Part 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in room 4024, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number: 90-185. Applicant: 
University of Arizona, Tucson, AZ 
85719. Instrument: Mass Spectrometer, 
Model Delta S. Manufacturer: Finnigan, 
MAT, GmbH, West Germany. Intended 
use: See notice at 55 FR 47787, 
November 15, 1990. Reasons: The 
foreign instrument provides: (1) An 
internal precision of 0.006% for 10 bar pl 
of COz, (2) six faraday collectors and (3) 
a multi-sample water CO, equilibrator. 

Docket Number: 90-191. Applicant: 
San Diego State University, San Diego, 
CA 92182. Instrument: Mass 
Spectrometer, Model VG Sector 54. 
Manufacturer: Vacuum Generators, Inc., 
United Kingdom. Intended Use: See 
notice at 55 FR 47788, November 15, 
1990. Reasons: The foreign instrument 
provides (1) An abundance sensitivity of 
0.1 ppm at 600 resolving power, (2) 6 
independently adjustable Faraday 
collectors and (3) a Daly scintillation 
counter. 

The capability of each of the foreign 
instruments described above is pertinent 
to each applicant's intended purposes. 
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We know of no instrument or apparatus 
being manufactured in the United States 
which is of equivalent scientific value to 
either of the foreign instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 91-3630 Filed 2-13-91; 8:45 am] 
BILLING CODE 3510-DS-M 


\ 


Minority Business Development 
Agency 


Business Development Center 
Applications: Newark, NJ (Service 
Area) 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate an MBDC 
for approximately a 3 year period, 
subject to the availability of funds. The 
cost of performance for the first 12 
months is estimated at $322,500 in 
Federal funds and a minimum of $56,912 
in non-Federal contributions for the 
budget period July 1, 1991 to June 30, 
1992. Cost-sharing contributions may be 
in the form of cash contributions, client 
fees for services, in-kind contributions, 
or combinations thereof. The MBDC will 
operate in the Newark, N.J. SMSA 
geographic service area. 

The funding instrument for the MBDC 
will be a cooperative agreement. 
Competition is open to individuals, non- 
profit and for-profit organizations, state 
and local governments, American Indian 
tribes and educational institutions. 

The MBDC program is designed to | 
provide business development services 
to the minority business community for 
the establishment and operation of 
viable minority businesses. To this end, 
MBDA funds organizations that can 
coordinate and broker public and ‘ 
private resources on behalf of minority 
individuals and firms; offer-a full range 
of management and technical 
assistance; and serve as a conduit of © 
information and assistance regarding 
minority business. 

Applications will be evaluated 
initially by regional staff on the 
following criteria: The experience and 
capabilities of the firm and its staff in 
addressing the needs of the business 
community in general and, specifically, 
the special needs of minority businesses, 
individuals and organizations (50 
points); the resources available to the 





Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Notices 


firm in providing business development 
services (10 points); the firm's approach 
(techniques and methodology) to 
performing the work requirements 
included in the application (20 points); 
and the firm's estimated cost for 
providing such assistance (20 points). 
An application must receive at least 70% 
of the points assigned to any one 
evaluation criteria category to be 
considered programmatically acceptable 
and responsive. The selection of an 
application for further processing by 
MBDA will be made by the Director 
based on a determination of the 
application most likely to further the 
purposes of the MBDC program. The 
application will then be forwarded to 
the Department for final processing and 
approval if appropriate. The Director 
will consider past performance of the 
applicant on previous Federal awards. 

MBDCs shall be required to contribute 
at least 15% of the total project cost 
through non-Federal contributions. 
Client fees for billable management and 
technical assistance (M&TA) rendered 
must be charged by MBDCs. Based on a 
standard rate of $50 per hour, MBDCs 
will charge client fees at 20% of the total 
cost for the firms with gross sales of 
$500,000 or less and 35% of the total cost 
for firms with gross sales of over 
$500,000. 

The MBDC may continue to operate, 
after the intial competitive year, for up 
to 2 additional budget periods. Periodic 
reviews culminating in year-to-date 
quantitative and qualitative evaluations 
will be conducted to determine if 
funding for the project should continue. 
Continued funding will be at the 
discretion of MBDA based on such 
factors as an MBDC’s satisfactory 
performance, the availability of funds 
and Agency priorities. 

¢ Applicants who have an 
outstanding account receivable with the 
Federal Government may not be 
considered for funding until these debts 
have been paid or arrangements 
satisfactory to the Department are made 
to pay the debt. 

¢ Section 319 no Public Law 101-121 
generally prohibits recipients of Federal 
contracts, grants, and loans from using 
appropriated funds for lobbying the 
Executive or Legislative Branches of the 
Federal Government in connection with 
a specific contract, grant, or loan. A 
“Certification for Contracts, Grants, 
Loans, and Cooperative Agreements” 
and the SF-LLL, “Disclosure of Lobbying 
Activities” (if applicable:, is required. 

e Applicants are subject to 
Governmentwide Debartment, and 
Suspension (Nonprocurement) 
requirements as stated in 15 CFR part 
26. In accordance with the Drug-Free 


Workplace Act of 1988, each applicant 
must make the appropriate certification 
as a “prior condition” to receiving a 
grant or cooperative agreement. 

¢ Awards under this program shall be 
subject to all Federal and Departmental 
regulations, policies, and, procedures 
applicable to Federal assistance awards. 

e Applicants should be reminded that 
a false statement on the application may 
be grounds for denial of termination of 
funds and grounds for possible 
punishment by a fine or imprisonment. 
CLOSING DATE: The closing date for 
applications is March 18, 1991. 
Applications must be postmarked on or 
before March 18, 1991. 
ADDRESSES: New York Regional Office, 
Minority Business Development Agency, 
Jacob K. Javits Federal Building, room - 
3720, New York, New York 10278, Area 
Code/Telephone Number: (212) 264- 
3262. 
FOR FURTHER INFORMATION CONTACT: 
John F. Iglehart, Regional Director, New 
York Regional Office. 
SUPPLEMENTARY INFORMATION: 
Anticipated processing time of this 
award is 120 days. Executive Order 
12372 “Ingovernmental Review of 
Federal Programs” is not applicable to 
this program. Questions concerning the 
preceding information, copies of 
application kits and applicable 
regulations can be obtained at the above 
address. 
11.800 Minority Business Development 

(Catalog of Federal Domestic Assistance) 
William R. Fuller, 
Regional Director (Deputy), New York 
Regional Office. 

Dated: February 8, 1991. 
[FR Doc. 91-3551 Filed 2-13-91; 8:45 am] 
BILLING CODE 3510-21-M 


National Institute of Standards and 
Technology 


Computer System Security and 
Privacy Advisory Board; Meeting 


AGENCY: National Institute of Standards 
and Technology, Commerce. 

ACTION: Notice of partially closed 
meeting. 


SUMMARY: Pursuant to the Federal 
Advisory Committee Act, 5 U.S.C. App., 
notice is hereby given that the Computer 
Systems Security and Privacy Advisory 
Board will meet Tuesday, March 19, 
1991, and Wednesday, March 20, 1991, 
from 8:30 a.m. to 5 p.m. The Advisory 
Board established by the Computer 
Security Act of 1987 (Pub. L. 100-235) to 
advise the Secretary of Commerce and 
the Director of NIST on security and 


privacy issues pertaining to Federal 
computer systems. A closed session of 
the meeting will be held to discuss NIST 
out-year computer security budget 
matters. The closed session is scheduled 
to be held on Tuesday, March 19, 1991, 
from 1 p.m. to 5 p.m. All other sessions 
will be open to the public. 
DATES: The meeting will be held on 
March 19 and 20, 1991, from 8:30 a.m. to 
5 p.m. A closed session will be held on 
Tuesday, March 19, 1991, from 1 p.m. to 
5 p.m. 
ADDRESSES: The meeting will take place 
at the Stouffer Harborplace Hotel, 202 
East Pratt Street, Baltimore, MD 21202. 
The specific conference room 
assignment will be posted on the days of 
the meeting at the facility. Inquiries 
regarding the Board meeting should not 
be directed to the conference facility. 
AGENDA: 
1. Welcome 
2. Review of Computer Security 
Research Programs 
3. Review of Board’s Progress 
4. Discussion of Federal Government 
Computer Security Issues 
5. Public Participation and Pending 
Board Matters 
PUBLIC PARTICIPATION: The Board 
agenda will include a period of time, not 
to exceed thirty minutes, for oral 
comments and questions from the 
public. Each speaker will be limited to 
five minutes. Members of the public who 
are interested in speaking are asked to 
contact the Board Secretariat at the 
telephone number indicated below. In 
addition, written statements are invited 
and may be submitted to the Board at 
any time. Written statements should be 
directed to the Computer Systems 
Security and Privacy Advisory Board, 
Computer Systems Laboratory, Building 
225, Room B154, National Institute of 
Standards and Technology, 
Gaithersburg, MD 20899. It would be 
appreciated if fifteen copies of written 
material could be submitted for 
distribution to the Board by March 12, 
1991. Approximately fifteen seats will be 
available for the public, including three 
seats reserved for the media. Seats will 
be available on a first-come, first-served 
basis. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Lynn McNulty, Associate Director 
for Computer Security, Computer 
Systems Laboratory, National Institute 
of Standards and Technology, Building 
225, room B154, Gaithersburg, MD 20899, 
telephone: (301) 975-3240. 
SUPPLEMENTARY INFORMATION: The 
Assistant Secretary for Administration, 
with the concurrence of the General 
Counsel, formally determined on May 





15, 1988, that the portion of this meeting 

which iavolves examination of — 

computer security budgets ma: 

closed pursuant to section 101d) of the 
Commit 


5(c). of the Government in. Sunshine Aet, 
Pub. L. 94-409. Those portions of the 


future budget requests, may be closed to 

the public in accordance with section 
){9)(8) of title 5, United Code, since 

those portions of the meeting are likely 

to divulge matters that may significantly 

frustrate implementation of proposed 

agency action. All other portions of the 

meeting will be open to the public. 

Dated: February 8, 1991. 

John W. Lyons, 

Director. 

[FR Dee, 91-3497 Filed 2-13-01; 8:45 am} 

BILLING CODE 3510-08-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Reporting Requirements Under 
Section 37 of the Consumer Product 
Safety Act 


publishes a notice advising 
manufactures subjeet to section 37 of the 
Consumer Product Safety Act (15 U.S.C. 
2084) hew to comply with the 
requirements that they report to the 
Commission certain information relating 
to settled civil] actions and judgments in 
favor of Plaintiffs. Since enactment of 
this provision of the law in November, 
1990, the Commission has received a 
number of inguires requesting 
information on. the procedures for 
making such reports to the Commission. 
DATES: The reporting requirements of 
Section 37 are effective on january 1, 
1991. 

FOS FURTHER INFORMATION CONTACT: 
Alan 1. Schoem. Office of Compliance 


and Enforcement, Consumer Product 


Safety 
Improvement Act of 1990. In addition to 
amending several provisions of the 


section 37, 15 U.S.C. 2084, requiring a 
man of a consumer product to 


report to the Commission certain. 
information relating to lawsuits alleging 
the involvement of a particular model of 
the product in death or grievous bodily 


Commission intends te publish a rule 
a the requirements of section 

. The Commission will be considering 
whether the publication of an 
interpretative rule is the appropriate 
vehicle with which to notify the public 
of how the Commission intends to 
interpret and implement section 37. 
Should the Commission elect to follow 
this procedure, publication of such a rule 
could require several months, especially 
if the Commission decides to seek public 
comment on the substance of the rule. 

In the interim, to assist manufacturers 
and imperters in complying with the 
—— requirements after January 1, 


37 report rhust be filed, of the 
information that must be reported, and 
of the Commission office that will 
process such reports. This notice 
substantially follows the language of 
section 37 relating to the information 
that must be reported, 


Section 37 Reporting Requirements 


Effective January 1, 1991, Section 37(a) 
of the Consumer Product Safety Act, 15 
U.S.C. 2084(a), requires a manufacturer 
or importer of a consumer product 
(hereafter a “manufacturer”} to report to 
the Commission if (1) a particular model 
of the product is the subject of at least 3 
civil actions filed in Federal or State 
Court. (2) each such suit alleges the 
involvement of the model in death or 
grievous injury, and (3) during any one 
of the 24-month periods specified in ~ 
section 37(b}, at least three of the 
actions result in either a final settlement 
involving the manufacturer or a 
judgment for the plaintiff Pursuant to 
section 37(b), the first 24-month period 
begins on January 1, 1991, Subsequent 
24-month periods begin in January 1 of 
the calendar year that is two years 
following the beginning of the — 
24-month period. 15 U.S.C. 2064(b 

Section 37(e\(1) of the Act defines 

“grieveus bodily injury” as including 
any of the following categories of injury: 
Mutilation, saiguiation, dismemberment, 
disfigurement, loss of important bodily 
functions, debilitating internal al disorder, 
severe burn, severe electric shock, 
injuries likely to require “= 
hospitalization. 15 U.S.C. 2084(e}{1). 
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Section 37(e){2) defines a “particular 
model” of a consumer as one 
that is distinctive in functional design, 
construction, warnings, or instructions 
related te safety, function, user 
population, or ether characteristics 
which could affect the product’s safety 
related performance. 15 U.S.C. 
2084(e)(2), 

A report must be filed within 30 days 
after the settlement of judgment in the 
third civil action to which section 37(a) 
applies. Each subsequent final 
settlement or judgment in a civil action - 
that alleges that the particular model 
was involved in death or grievous bodily 
injury and that occurs during the same 
two year period must also be reported 
within 30 days after entry of the 
settlement of judgment. 15 U.S.C. 

2084 (a). 

Reports must be sent in writing to the 
Commission’s Office of Compliance and 
Enforcement, Division of Corrective 
Actions, 5461 Westbard Avenue, 
Bethesda, Maryland 20207 (telephone 
(301) 492-6608}. Pursuant to section 
37{c}f1), with respect to each of the civil 
actions that is the subject to a report 


’ under section 37, the report must contain 


the following information: 

(1) The name and address of the 
manufacturer of the product that was 
the subject of each civil action; 

(2) The mode! and model number of 
designation of the consumer product 
subject to each action; 

(3) A statement as to whether the civil 
action alleged death or grievous bodily 
injury, and, in the case of an allegation 
of grievous bodily injury, a statement of 
the category of such injury; 

(4) A statement as to whether the civil 
action resulted in a final settlement or a 
judgment in favor of the plaintiff; 

(5) In the case of a judgment in favor 
of the plaintiff, the name of the civil 
action, the number assigned to the civil 
action, and the court in which the civil 
action was filed. 15 U.S.C. 2084{c)(1). 

Section 37(c)(2) permits a 
manufacturer furnishing a report to 
include a statement as to whether any 
judgment in favor of the plaintiff is 
under appeal or is expected to be 
appealed (section 37{c){2){A)), and “4 
specific denial that the information it - 
submits reasonably supports the 
conclusion that its consumer product 
caused a death of grievous | bodily i injury. 

manufacturer may also 
additional information at its catin. 15 
U.S.C. 2084{c}(2)(B). 

A manufacturer submitting a section 
37 report is not required by section ¥ section 37 or 
any other provision of 
Product Safety Act te wen a 


statement of any amount paid paid in final 
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settlement of any civil action that is the 
subject of the report. 15 U.S.C. 
2084(c)(3). A reporting manufacturer 
also need not admit that the information 
it reports reasonably supports the 
conclusion that its consumer product 


caused a death or grievous bodily injury. 


15 U.S.C. 2084(c)(2). 

Section 37(d) specifies that a section 
37 report of the resolution of a civil 
action shall not constitute an admission 
of an unreasonable risk of injury, a 
defect in the product, a substantial 
product hazard, an imminent hazard, or 
liability under any statute or common 
law. 15 U.S.C. 2084(d). Under section 


6(e) of the Consumer Product Safety Act, 


15 U.S.C. 2055(e), information reported 
to the Commission under sections 
37(c)(1) and 37(c)(2)(A), 15 U.S.C. 2084 
(c)(1) and (c)(2){A), is specifically 
exempt from any public disclosure by 
the Commission, its officers or 
employees, or officers or employees of 
the Department of Justice (with two 
limited exceptions relating to disclosure 
to a reporting manufacture or to 
authorized committees of Congress) and 
are not subject to subpoena or discovery 
in any civil action in a State or Federal 
Court or in any administrative 
proceeding. 15 U.S.C. 2055{e)(2). The 
latter prohibition does not apply to 
actions under sections 20, 21, and 22 of 
the Consumer Product Safety Act for the 
failure to furnish the information 
required by section 37. 

EFFECTIVE DATE: Section 37 is effective 
on January 1, 1991. 


Dated: February 11, 1991. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 


[FR Doc. 91-3616 Filed 2-13-91; 8:45 am] 
BILLING CODE 6355-01-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Availability of Final Environmental 
impact Statement on Proposed 
Multiple Construction of Training 
Facilities at Camp Shelby Army 
National Guard Training Site, MS 


AGENCY: National Guard Bureau/ 
Mississippi Military Department, 


Department of the Army, DOD. 
ACTION: Notice of availability of a final 


environmental impact statement: 
proposed multiple construction of 
training facilities at Camp Shelby Army 
National Guard Training Site, 
Mississippi 


Background 


Camp Shelby is a state operated, 
federally funded Army National Guard 
Training Site located near the town of 
Hattiesburg, Mississippi. Pursuant to 
section 102(2) (c) of the National 
Environmental Policy Act of 1969, The 
National Guard Bureau and the 
Mississippi Military Department have, 
acting as co-lead agencies, prepared a 
Final Environmental Impact Statement 
(EIS) on the proposed master plan 
multiple construction training facilities 
at Camp Shelby, Mississippi. On July 22, 
1986, a Notice of Intent to prepare an 
EIS was published in the Federal 
Register. A scoping meeting was 
conducted on July 30, 1986, at 
Hattiesburg, Mississippi, to identify 
significant issues related to the 
proposed master plan multiple 
construction at Camp Shelby. A Draft 
EIS was prepared and a Notice of 
Availability was published in the 
Federal Register on November 3, 1989. 
Public comments were received between 
November 3, 1989 and December 17, 
1989. The public hearing was held in 
Hattiesburg, Mississippi on December 6, 
1989. Comments and responses are 
included in the final EIS. 


Action 


The proposed action includes 
renovation and rehabilitation of existing 
facilities, construction of new facilities, 
and range improvements. The Final EIS 
addresses direct and indirect 
environmental impacts, both beneficial 
and detrimental. Environmental impacts 
addressed include those affecting air 
quality, noise, physical setting, natural 
resources, land use, waste disposal, 
water resources, cultural resources, and 
social and economic resources. 

Without the mitigation planned for 
each project the most significant 
impacts would be soil erosion, 
infiltration of silt into wetlands, and 
endangered species habitat 
encroachment. 

This Final EIS pertains only to master 
plan construction projects. Exapansion 
of armored units maneuver training 
areas by U.S. Forest Service permit will 
be evaluated in a separate 
environmental impact analysis 
document in accordance with the 
National Environmental Policy Act. In 
addition to the proposed actions, three 
alternatives were considered in the 
Final EIS: 


(a) No action (Status Quo} 

(b) Modification/alteration of the 
proposed action 

(c) Conduct actions at another location 


Document Availability 


The identification of preferred 
alternatives in the Final Environmental 
Impact Statement does not constitute a 
final decision. The Final EIS and any 
comments received will be used by the 
Army National Guard to prepare a 
Record of Decision. Copies of the Final 
EIS may be obtained from: Mississippi 
Military Department, The Adjutant 
General's office, ATTN: Col Everett 
Cameron. Facilities Management Office, 
P.O. Box 5027, Jackson, Mississippi 
39216-1027. 

Lewis D. Walker, 

Deputy Assistant Secretary of the Army, 
Environment, Safety, and Occupational 
Health. OASA [I, L & E). 

[FR Doc. 91-3498 Filed 2-13-91; 8:45 am] 
BILLING CODE 3710-06-M 


Office of the Secretary 


Advisory Commission on 
Consolidation and Conversion of 
Defense Research and Development 
Laboratories; Establishment 


ACTION: Establishment of the 
Department of Defense (DoD) Advisory 
Commission on Consolidation and 
Conversion of Defense Research and 
Development Laboratories. 


summaRY: Under the provisions of 
Public Law 92-463, the “Federal 
Advisory Committee Act,” notice is 
hereby given that the DoD Advisory 
Commission on Consolidation and 
Conversion of Defense Research and 
Development Laboratories is being 
established, pursuant to Public Law 101- 
510, the “DoD Authorization Act for 
Fiscal Year 1991.” : 

The Advisory Commission will advise 
and provide recommendations to the 
Secretary of Defense regarding the 
feasibility of condolidations, 
conversions and other improvements to 
Defense research and development 
laboratories. To accomplish this 
objective, the Advisory Commission will 
conduct such studies and analyses as 
determined by the Director, Defense 
Research and Engineering. 

The membership of the Adisory 
Commission wil] be composed of 
experts from both the public and private 
sectors, as set down in Public Law 101- 
510. Efforts will be made to achieve a 
balanced membership in terms of the 
functions to be performed and the 
interest groups represented. 


The DoD point of contact for 


additional information reg 


the 
Advisory Commission is Mr. Mike Heeb, 


telephone: 703—614—0205. 





Dated: February 4, 199t.. 


[FR Doc. 91-3546 Filed 2-13-91; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Army 


Board of Vieitors, United States 
ee DOD; Open Meeting 


aceordance with section 10{a)}(20) 
of the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following meeting: 

e of committee: Board of Visitors, 
United States Military Academy. 
Date of meeting: 11 April 1991. 


Place-of meeting: Washington, DC- 
Start time: 9 a.m. 
of officers; 


: Election 


Proposed. 
selection of Executive Committee; scheduling 
of meeting for remainder of year; 
identification of ey of Sous for 1991. All 


proceedings are 
For further information: For further 
Colonel 


information centact Lieutenant 

Stephen R. Furr, United States Military. 
Academy, Weet Point, N'Y 10998-5000, (814) 
938-4200. 


Kenneth L. Denton, 

Alternate Army Federal Register Liaison 
Offices. 

(FR Doc. 91-3583 Filed 2-13-91; 8:45 am} 
BILLING CODE 3710-08-M 
LS 


DEPARTMENT OF E0UCATION 
Office of Management 
Availability of Data Acquisition 
Activities 


AGENCY: Department of Education. 
AcTiow: Notice of saamenametnt of data 
acquisition activities prior to 


February 15, 199%. 


summary: The Secretary publishes this 

notice to advise interested persons that 

they may ebtain information regarding a 

list of approved atucation selsied date 
acquisition activities 


agencies will use te callect data ¢ data during 
school year 1991-82. The list inclaces all 
data acquisition activities approved 
before February 15, 1901. 

DATES: The listing of approved data 
acquisition activities will be available 
February 15, 1991. 

FOR FURTHER INFORMATION CONTACT: 
For information about this list or copies 
of the list, contact Mary P. Liggett, U.S. 
Department of Edueation, Information 
Management and Compliance Division, 
400 Maryland Avenue SW. reom 5624, 
ROB-3, Washington. DC 20202. 
Telephone: (202) 708-5474. 


SUPPLEMENTARY INFORMATION: Under 
section 400A of the General Education 
Provisions. Act, the Secretary of 
Education is responsible for reviewing 
and coordinating the colfection of 
information and date, acquisition 


activities of Federal agencies: 
(aJ Whenever the respondents are 


primarily ¢@ edecational agencies or 


™tby When Whenever the purpose of the 
activities is to request information 
eeded for the menagement of, or the 
formulation af, policy related to Federal 
education programs or research o: 
evaluation studies related to oe 


implementation of Federal education 
programs. 

Under section 400A the Secretary. also 
informs the public of data acquisition 
activities that were approved by 
February 15, 1991. These data 
acquisition activities are considered 
information collection requests under 
the Paperwork Reduction Act of 1980. 

Under that Act and Office of 
Management and ma betes ae 
implementiag regulations,. proposed 
information collection requests must be 

published in the Federal Register on or 
are submission to OMB for final 
approval. Thus, the list announced by 
this notice includes each data 
acquisition activity for which the 
following requirements. have been met 
prior to February 15, 1991; Approval by 
the Secretary for use in the 1991-92 
schgal year; publication in the Federal 
Register as a proposed information 
am request; and appreval by 


Interested persons may obtain a copy 
of the list of approved information 


collection requests, or information 
regarding that list from Mary P. Liggett 
at the address and telephone number 


\isted at the beginning of this notice. 
Dated: February 8, 1991. 

Thomas EB. Anfinson, 

Deputy Under Secretary for Management. 

(FR Doc. 91-3545 Filed 2-13-@1; 646 am} 


BILLING CODE 4000-01-M 


[CFDA No. 84.003A; 84.003ET 


Transitional Biingual Education 
Program and Special Alternative 

instructional Program, Notice Inviting 
Applications for New Awerds for Fiscal 
Year @¥) 1991 


Purpose of Program: Provides grants 
to local educational agencies (LEAs} to 
establish, operate, and improve 
programs of instruction for limited 
English proficient (LEP} children. 

Deadline for Transmittal of 

April 5, 19981. 
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Deadline for Intergovernmental 
Review: June 4, 1994. 

Apptications Available: February 15, 
1981. 

Available Funda: $3.9 million. 

Estimated Range of Awards: $75,000- 


$200,000. 
Estimated Average Size of Awards: 
$167,000. 


Estimated Number of Awards: 24. 
Note: The Department is not bound by any 


estimates in this 


Project Period: 36 months. 

Applicable Regulations: {a} The 
Education Department General 
Administrative Regulations {EDCAR) in 
34 CFR parts 74, 75,.77, 7, 80; 8t, 82, 85, 
and 86; and (b) The regulations for these 

programs in 34 CFR parts 

The priority in the not notice eo ‘foal 

priority for this. competition, as 
published in this issue of the Federal 
Register, also applies. 

Priority: Under 34 CFR 75.105{¢){3} the 
Secretary gives an absolute preference 


. ee that meet the following 


Pre The local educationa) agency (LEA) 
must progese te provide bilingual 
instructional services to students who 
are part of both a recent and a major 
influx of limited English proficient (LEP) 
children into its district. To be 
considered .part of a recent influx, the 
LEP children must have arrived in the 
LEA's district during the two years 
immediately preceding the LEA's 
application to the Department for funds 
under this priority. An LEA wiil be 
determined to have received a major 
influx of LEP children if it can 
demonstrate that the total number of 
those recently arrived LEP students is 
equal to at least either 500. such. 
or three percent of the overall 
enrollment. 

Under 34 CFR 75.105(c}{3) the 
Secretary funds under this competition 
only applications that meet this absolute 
priority. 

Selection Criteria: In evaluating 
applications for grants 
programs, the Secretary uses the 
selection criteria in 34 CFR 601.34. 

In addition to the maximum of 100 - 
points awarded under 34 CFR 501.31, the 
program regulations in 34 CFR 501.32(b) 


the factors. 
ee _ 34 Ai S01 82/2), For this 
distribute 


the Secretary 8 the 
15 aaditional points as follows: 

(1) The need to assist LEP children 
who have been historically underserved 
by programs for limited English 
proficient persons (34 CFR 


1)}-—4 points. 
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(2) The relative need of the particular 
LEA(s) for dhe proposed program {34 
CFR 501.32({a}(2)}—4 points. 

(3) The need to provide assistance in 


proportion to the distribution of LEP 
children throughout the Nation and 
within each of the States [34 CFR 
501.32(a)(3))—3 points. 


(4) The number and proportion of 
children from low-income families to be 
benefited by the program (34 CFR 
501.32(a)(4))—4 points. 

In addition to the 15 points distributed 
among the factors listed in 34 CFR 
501.:32{a), the regulations under the 
Special Alternative Instructional 
Program in34:\CFR 501.33[b) provide that 
the Secretary. may distribute 5 
additional points among the factors 
listed in 34 CFR 501.33(a). For this 
competition the Secretary distributes the 
5 additional points under the Special 
Alternative Instrumental Program ias 
follows: 

(1) The administrative impracticability 
of establishing a bilingual education 
program due to the presence of a small 
number of students of a particular 


native language (34 CFR 501.33{a)(1))—2 


points. 

(2) The unavailability of personnel 
qualified to provide bilingual 
instructional services (34 CFR 
= —, points. 

presence of a small] number of 
LEP > etudents in the LEA’s schools and 
the LEA’s inability to obtain native 
language teachers because of isolation 
or regional location (34 CFR 
501.33{a}(3}}—1 point. 

For Applications or Information 
Contact: Office of Bilingual Education 
and Minority Languages Affairs, U:S. 
Department of Education, 400 Maryland 
Avenue, SW., room 5086, Switzer 
Building, Washington, DC 20202-6520. 
Telephone: [202) 732-5701. 

Program Authority: 20 U.S.C. 3291. 

Dated: February 8, 1991. 

Rita Esquivel, 

Director, Office of Bitingual Education and 
Minority Languages Affairs. 

[FR Doc. 91-3544 Filed 2-13-01; 8:45 am] 
BILLING CODE 4000-01-M 


Chapter 1 of Title 1 of the Elementary 
and Education Act of 1965; 


Even Start Program 
AcTION: Notice of regional meetings. 


sumMMARY: The Assistant Secretary for 
Elementary and Secondary Education of 
the U.S. Department of Education will 
convene seven regional meetings to 
provide assistance to potential 
applicants in the development of Even 
Start applications. The notice inviting 


applications, along with the ¢ application 
Register was published in 

egister on February 4, 1981 4 {50 FR FR 4390) 
The closing date for te for receipt of 
applications is March 29. Only docal 
educational agencies may apply and 
eligible participants must reside in 
participating chapter 1 attendance 
arenas. 

The Assistant Secretary has notified 
the Chief State School Officer (CSSO} in 
each State of these meetings. The 
CSSOs will assist in inviting individuals 
to attend the meetings and other _ 
interested individuals are welcome to 
attend as well. Unless noted in the 
following schedule, no reservation is 
required. 

MEETING INFORMATION: The regional 
meetings are scheduled to be held from 


9 a.m.—4 p.m. as follows: 


February 19: Washington, DC, at the 
Capital Holiday Inn, 550 C Street SW., 
Washington, DC 

February 21: Chicago, Minocis, at the 
State of fitinois Center, 16th floor, 
Hearing Room 503, 100 West 
Randolph, RSVP requested: {312} 353— 
§215 

February 22: San Francisco, California, 
50 United Nations Plaza, room 251, 

February 22: Tallahassee, Florida, 
Ramada Inn, 2960 N. Monroe Street 

February 27: Baton Rouge, Louisiana, 
Belmont Motor Hotel, Clairburne 
Room, 7370 Airline Highway 

February 27: Albany, New York, New 
York State Education Department, 
Chancellors Hall, Washington Avenue 
and Hawk Street 

February 28: Princeton, New jersey, 
Forrestal Complex, Department of 
Personnel Training Center, 600 
College Road 

FOR FURTHER INFORMATION CONTACT: 

Persons interested in attending one of 

the meetings who need more 

information should contact Patricia 

McKee, Compensatory Education 


Programs, 400 Maryland Avenue SW., 
Washington, DC 20202-6132; Telephone: 
(202) 401-1692. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-877-8339 (in the Washington, DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 
Dated February 7, 1991. 
John T. MacDonald, 
Assistant Secretary for Elementary and 
Secondary Education. 
(FR Doc. 91-3457 Filed 2-13-91; 8:45.am] 
BILLING CODE 4000-01-04 


DEPARTMENT OF ENERGY 


Supplemental Response and 
implementation Man Regarding 
Training and Quaiification of the 


Savannah River Site Operations 


Personnel, Response to 
Recommendation 90-1 of the Defense 
Nuclear Facilities Safety Board 


AGENCY; Department of Energy. 


ACTION: Notice of request for public 
comment. 


SUMMARY: Pursuant to section 312[d} of 
the Atomic Energy Act of 1954, as 
amended, 42°U.S.C. 2288{d), the 
Department of Energy (DOE) hereby 
publishes notice of a .senpensn oft the 
Secretary of Emergy (Secretary} 
Recommendation 90-1 of the Defense 
Nouclear Facilities Safety Board, 
concerning supplemental response and 
implementation plan regarding training 
and qualification of the Savannah River 
Site operations personnel. DOE hereby 
requests public comment on the 
response of the Secretary to 
Recommendation 90-1. 

DATES: Comments, data, views, or 


arguments concerning the Secretary's 
response are due.on or before March 18, 


1991. 
ADDRESSES: Send comments, data, 


' views, or arguments concerning the 


Secretary's response to: Defense 
Nuclear Facilities Safety Board, ‘625 
Indiana Avenue, NW., suite 700, 
Washington, DC 20004. 

FOR FURTHER INFORMATION CONTACT: 
Donald F. Knuth, Deputy Assistant 
Secretary fer Operations, Defense 
Programs, Department of Energy, 1000 
Independence Avenue, Washington, 

20585. 


Dated: February 7, 1991. 

Donald F. Knuth, 

Deputy Assistant Secretary for Operations, 

Defense Pragrams. 

The Honorable John T. Conway, 

Chairman, Defense Nuclear Facilities Safety 
Board, 625 Indiana Avenue, NW., suite 
700, Washington, DC 20004. 

February 7, 1991. 

Dear Mr. Conway: In accordance with 
section 315 of Public Law 100-456 and with 
the Defense Nuclear Facilities Safety Board 
(DNFSB) Recommendation 90-1, which J 
accepted in my April 10, 1990, letter to the 
Board, | am enclosing the Department of 
Energy’s (DOE) apenas response and 
implementation plan regarding training and 
qualification of the Savannah River Site 
operations . This supplemental 
response and implementation plan replaces 
our previous responses to the DNFSB 
recommendations and addresses.additional 
DNFSB questions on determining the level of 
qualification of reactor. operators and 





supervisors, the establishment of pre-restart 
training requirements, and the additional 
training activities that were not explicitly 
identified in our previous submittals. The 
enclosed response and implementation plan 
integrates DOE's previous response and 
implementation va into a comprehensive, 
stand-alone document for ease of Board 
review. 

The Department will provide the Board 
periodic status reports of the progress being 
made toward completion of the K-Reactor 
implementation plan and development of 
supplementary implementation plans for L- 
and P-Reactor restart. The Department may 
use any relevant information and data 
obtained to review or supplement the 
implementation plans more comprehensive, 
accurate, and protective of the public health 
and safety. 

In the event of changes in the schedule or 
training program that impact the 
implementation plan, DOE will inform the 
Board and indicate the reasons justifying the 
change in the schedule or content. 

Sincerely, 
James D. Watkins, 
Admiral, U.S. Navy (Retired). 

Recommendation A: That the U.S. 
Department of Energy (DOE) determine 
and specify the qualification that reactor 
plant operators and-supervisors will be 
required to demonstrate before restart of 
the K-, L- and P-Reactors. 

Response: DOE accepts this 
recommendation. Qualification 
requirements for the K-, L-, and P- 
reactor operators, senior reactor 
operators, and certified supervisors ! are 
specified in DOE Order 5480.6, “Safety 
of DOE-Owned Nuclear Reactors” dated 
September 23, 1986. DOE Order 5480.6 
specifies that American Nuclear 
Standard (ANS) 3.1, (1980 draft) 
“Selection, Qualification and Training of 
Personnel for Nuclear Power Plants,” 
shall be the basis for qualification 
requirements for Reactor Operations 
Personnel and that the requirements of 
ANS 3.1 shall be selectively applied as 
appropriate to the specific facilities. Site 
specific plans, DPSOP-38 and the 
Knowledge and Abilities (K/A Catalog), 
have already been developed at 
Savannah River Site (SRS) to specify 
those qualification requirements that 
SM/CCRS/CCROs will be required to 
demonstrate before the restart of the K-, 
L-, and P-Reactors, consistent with the 
Board’s recommendations. The SRS K/A 
Catalog was patterned after the K/A 


Senior Reactor operators at SRS are analogous 
to licensed reactor operators at commercial plants. 
Certified supervisors at SRS are analogous to - 
licensed senjor reactor operators at commercial 
plants with the exception that supervisors at the 
SRS are not required to have been certified to 
manipulate controls since SRS operators and not ~ 
supervisors manipulate controls. Since the origina! 
submittal of the Secretary of Energy's letter to you 
dated April 10, 1996, SRS Reactor Operations 
Personnel job titles have changed as follows: 


Catalog used by the commercial nuclear 
utilities for operator licensing and has 
been reviewed and approved by DOE. 
While the K/A Catalog provides the 
requirements for certified SM/CCRS/ 
CCRO/STE's, the Qualification 
Standards provide the depth of the level 
of knowledge required to meet these 
requirements. The K/A Catalog provides 
the requirements, the Qualification 
Standards provide the standards of 
performance. Together, the K/A Catalog 
and Qualification Standards define the 
level of operator knowledge and 
abilities required to safely restart the 
reactors. All SM/CCRS/CCRO/STEs, 
will be required to satisfactorily 
complete training and evaluations prior 
to performing certified duties during 
restart operations on K-, L-, and P- 
Reactors. The evaluations are 
systematically developed using the SRS 
K/A Catalog and will involve the 
successful completion of a 
comprehensive written exam, Job 
Performance Measures (JPM), simulator 
exams, and comprehensive oral exams. © 
This examination process began in 
August 1990 for the five K-Reactor 
operating crews and was completed in 
September 1990. All necessary 
reexaminations of the five K-Reactor 
operating crews was completed 
November 1990. Testing of additional K- 
Reactor Operations personnel will be 
completed by April 1991. The exams are 
administered by Westinghouse 
Savannah River Company (WSRC), and 
DOE reviews the examination process 
and the results in addition to conducting 
an independent grading. Additional 
information about DOE’s review of the 
contractor's program is included in the 
response to Recommendation C, 


Old titles New titles 


Reactor Operators Reactor Building Operator 

Senior Reactor 
Operator. 

Reactor Supervisor 
(Cert). 

Shift Supervisor—CS 


(RBO). 

Central Control Room Op- 
erator (CCRO). 

Central Control Room Su- 
pervisor (CCRS). 

Shift Manager (SM). 


NOTE: A certified supervisor applies to Central 
Control Room Supervisor and Shift Managers. 


The K/A Catalog will continue to be 
developed to better define specific 
knowledge and ability requirements. It 
will be comparable to those K/A 
Catalogs used in the nuclear industry 
consistent with the timetable for 
completion of the accreditation process 
for the SRS reactor training program. 
WSRC has updated the Fundamentals 
and Components sections of the K/A 
Catalog to fully address all items in 
those sections. These updates have been 
approved by DOE. WSRC has revised 
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the ranking methodology used in the K/ 
A Catalog to be consistent with 
commerical practice. Subsequent 
revisions will be provided to the Board. 

The required qualifications of SM/ 
CCRS/CCROs as specified in DPSOP 38, 
are: 

(a) Education: The minimum 
education level for SM/CCRS/CCROs is 
a high school diploma or GED 
equivalent. 

(b) Experience: At SRS CCROs must 
have three years of reactor experience, 
including 6 months on site. SM/CCRSs 
must have 3 years of reactor experience, 
including 6 months at SRS. In addition, 
the CCRS must have a minimum of 6 
weeks experience operating at or above 
20 percent rated power. 

(c) Training: (1) SM/CCRS/CCROs 
must complete their certification and 
restart training programs which consist 
of the following classroom training: 


Proc 
Operating Practices. 
Industry Exp & Modifica- 


Written examinations are 
administered and a minimum passing 
grade of 80 percent is required. 
Classroom course topics and content 
information is included as Enclosure 1. 

(2) Incumbent SM/CCRS/CCROs 
must complete 164 hours of simulator 
training consisting of manipulations 
intended to enhance proficiency, 
including two evaluated reactor control 
manipulations within six months prior to 
restart. 

(3) The SM/CCRS/CCRO must also 
complete an 80-hour structured On-the- 
Job-Training (OJT) Program designed to 
increase operator knowledge of plant 
systems and integrated systems 
operation (SM/CCRSs must complete 
1480 hours and CCROs must complete 
520 hours of OJT as part of their initial 
certification training). 

(d) Medical: Personnel assigned to 
SM/CCRS/CCRO positions must meet 
the medical requirements specified in 
ANS 3.4, “Medical Certification and 
Monitoring of Personnel Requiring 
Operator License for Nuclear Power 
Plants.” 

(e) Fitness for Duty: All empioyees of 
WSRC and employees of subcontractors 
who have unescorted access to reactor 
facilities are subject to pre-employment, 
for cause, and random drug testing. 
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A long range training program to 
upgrade the opeator’s fundamental 
knowledge is ongoing. Asa 
compensatory measure, ‘until the 
program is completed, each shift crew is 
being supplemented by the addition of a 
qualified STE who is also a certified 
supervisor and by the interim 
assignment of a Shift Advisor. These 
additions are being made to further 
augment the educational and experience 
level of each operating crew {see 
discussion under Ila. and IL.b. in the 
response to Recommendations B). The 
following are the specific training and 
qualification requirements which have 
been developed for these two positions: 

{a) STE: (1) 1s a certified supervisor, 
(2) holds a four-year college degree in 
engineering, or related physical science, 
(3) has completed the supervisory 
certification training plus the following: 


60 
24 
120 
20 
20 
70 

- BO 
20 
40 
40 
30 
40 
40 
24 
32 
12 
12 
4 
16 
28 


A separate comprehensive written 
and oral examination on the 
fundamental topics listed above will be 
administered to the STEs before restart 
in order to determine whether or not 
that they have attained an adequate 
level of know 

(b) Shift Advisor: {1) Must have held a 
NRC Senior Reacter Operator license at 
a commercial reactor within the past 5 
years, (2) must have a minimum of 5 
years commercial nuclear experience, 
and (3) successfully completed SRS 

follows: 


As part of the DOE's Operational 
Readiness Review {ORR) tobe 
conducted prior te reactor restart, DOE 


— verify that SM/CCRS/STE/CCROs 
have satisfactorily completed required 
training as identified in this response. 
DOE personnel with commercial nuclear 
experience will lead this review and 
evaluate the operating crews to assess 
the balance.of training and experience 
and to assure proper staffing levels 
exist. The specific individual names and 
qualifications will be provided to the 
board separately by January 31, 1991. 

The DOE ORR also conduct a 
performance-based review of operations 
in the plant and the simulator. They will 
observe on-shift crews during various 
evolutions, such as starting and stopping 
of equipment, surveillance testing, shift 
turnover, lock and tag outs, and data 
collection. 

For the longer term, WSRC is 
developing an enchanced certification 
program for future SM/CCRS/CCRO 
which will provide for additional 
training beyond that which is required 
for a safe restart. This program will take 
into consideration applicable 
commercial certification guidelines, 
commercial nuclear knowledge and 
abilities and current industry good 
practices. Specific milestones for this 
program will be approved by DOE prior 
to restart. 


Implementation schedule for actions in 
Response to Recommendation A 

DPSOP-38, revision 35, which 
specifies the certification requirements 
for SM/CCRS/CCROs was approved on 
October 12, 1990, DPSOP 38 incorporates 
both DOE Order 5480.6 and 5480.XXX. 

Fifteen cycles of restart training for K- 
Reactor SM/CCRS/CCROs have been 
completed. 

All SM/OCRS/CCRO/STE who are 
members of the K-Reactor operating 
crews at restart will have completed 
written exams, simulator evaluations, 
JPM's and Oral Boands. Testing, 
remediation, and retesting of original K- 
Reactor crews was completed in 
November 1990. Additional personnel 
assigned to the restart teams will 
complete their evaluation testing by 
April 1991. 

The K&A Catalog was used to develop 
the examinations to be utilized to 
demonstrate that Reactor Operations 
Personnel have attained the required 
qualifications. The revised i 
methodelogy for the K/A Catalog has 
been completed and issued in Revision 1 
which has been provided to the Board. 

Incumbent K-Reactor SM/CCRS/ 
CCROs will complete 164 hours of 
simulator training and two reactivity 
manipulations prior to restart. 

K-Reactor SM/CCRS/CCROs will 
complete 60 hours of structured OJT 
prior to restart. 


STEs have completed certification 
training and specified training in 
fundamentals. STEs must have a four- 
year Engineering or related physical 
science degree. STEs were examined by 
comprehensive written and oral exam 
on the level of fundamentals knowledge 
defined in the ‘SRS K/A Catalog Theory 
and Components section. This 
examination was completed November 
1990. 

Shift advisors will complete SRS 
specific training. A verification has been 
completed to determine that Shift 
Advisors have held a commercial SRS 
license within five years and have five 
years commercial experience. 

The enhanced certification for SM/ 
CORS/CCROs was defined and a 
description included in DPSOP-38 
revision 35. 

The DOE ORR will review operator 
training records and qualifications to 
ensure crews are balanced with 
experience and training and to ensure 
on-shift crews contain sufficient 
certified personnel and have completed 
required training. 

DOE is currently reviewing several 
options for conducting or participating 
in comprehensive oral examinations 
during the ORR. This will be 
documented in SRSPO Administrative 
Instruction Al-107 which is currently 
under development. The options include 
DOE approval of oral board questions 
and DOE ORR members participation in 
a WSRC Vice President's Board with 
DOE retaining veto authority er DOE 
ORR independent oral examination on a 
sampling basis. The Comprehensive oral 
examinations will be based on the K/A 
Catalog, Revision 1 and Qualification 
Card Study Guides. Findings from the 
oral examinations will be evaluated to 
identify any necessary remedial action, 
both on an individual and programmatic 
standpoint. Should remedial training 
and re-examination be required, this 
will be accomplished prior to restart. 
DOE will provide oversight and 
validation of the remedial program and 
document this through closure of the 
ORR findings. Members of the DNFSB, 
staff, and consultants will be invited to 
observe the oral examination process. 
The DOE ORR will also.conduct a 
performance-based review of operations 
in the plant and the simulator. They will 
observe on-shift crews during various 
evolutions, such as starting and stopping 
of equipment, surveillance testing, shift 
turnover, lock and tag outs, and data 
collection. DNFSB will be briefed on the 
results of the ORR. 

Recommendation B: That DOE 
identify any differences between its 
approved qualifications and those 





prescribed by Nuclear Regulatory 
Commission (NRC) for analogous 
positions in the civilian nuclear power 
field; that where differences, if any, 
exist, DOE identify any supplemental 
measures that have been adopted in 
view thereof. 

Response: DOE accepts this 
recommendation and has identified in 
Part I the differences between its 
approved qualifications and those 
prescribed by the NRC. Supplemental 
measures have been adopted and are 
dicussed in part IL. 

I. Qualifications for civilian nuclear 
power reactor operators and supervisors 
are specified in 10 CFR 55 and in ANS 
3.1 (1981), “Selection, Qualification and 
Training of Personnel for Nuclear Power 
Plants” as modified by Regulatory Guide 
1.8 (1987), “Qualification and Training of 
Personnel for Nuclear Power Plants.” A 
comparison of qualification 
requirements for SRS SM/CCRS/CCROs 
(described in the response to 
recommendation A) and the analogous 
positions in the commercial nuclear 
power field is as follows: 

(a) Education: Both DOE and NRC 
programs require a high school diploma. 
DOE has added the requirement that at 
least one supervisor per shift must have 
a Bachelor of Science degree in an 
engineering or related physical science 
field. 

(b) Experience: For commercial 
reactor operators (analogous to SRS 
CCROs), NRC requires one year reactor 
experience, including six months as a 
nonlicensed operator. SRS CCROs are 
required to have three years reactor 
experience including six months on site. 
NRC requires that nuclear reactor 
operators have an additional two years 
of power plant experience, but does not 
require this experience to be nuclear 
experience. For senior nuclear reactor 
operators, NRC requires supervisors to 
have at least four years of power plant 
experience of which two years must be 
nuclear experience, including six 
months on-site and six weeks at a 
similar facility in operation at or above 
20% rate power. The SRS 
implementation plan for DOE Order 
5480.6(DPSOP-38) requires that SRS 
SM/CCRSs have at least three years 
nuclear experience, including six 
months on-site and six weeks 
experience at a reactor facility operating 
at or above 20% rated power. NRC also 
requires senior reactor operators to have 
at least one year experience as a 
licensed reactor operator prior to 
becoming a licensed senior reactor 
operator. We consider that the NRC and 
DOE (at SRC) minimum education and 
experience requirements for operators 
and supervisors are comparable. 


(c) Training: Both NRC and DOE 
require completion of a training program 
consisting of classroom, simulator and 
OJT. The technical training programs in 
the commercial industry are generally 
accredited by industry-sponsored 
organizations. A comparison of the 
typical amount of time (in hours) that 
NRC and DOE programs devote to 
different training modules follows: 


Note: The SRS simulator training hours were es- 
tablished based on the complexity and scope of 
SRS plant systems. 


(d) Medical: Both NRC and DOE 
require compliance with the medical 
requirements specified in ANS 3.4, 
“Medical Certification and Monitoring 
of Personnel Requiring Operator 
Licenses for Nuclear Power Plants.” 

(e) Fitness for Duty: DOE is currently 
developing a fitness for duty program 
and a detailed comparison of DOE and 
NRC requirements has not been 
accomplished. The current WSRC 
program for drug testing to assure 
fitness of operators to safely operate the 
reactors includes pre-employment, for 
cause, and random drug testing. WSRC 
does not presently test for alcohol. NRC 
fitness for duty requirements include 
testing for alcohol. 

Il. The following supplemental 
measures will enhance SRS shift 
capabilities. 

(a) In order to ensure that adequate 
engineering fundamentals are present to 
shift, the function of STE has been 
added. The STE will perform functions 
comparable to the position of shift 
technical advisor in the commercial 
industry. 

(b) The temporary position of a Shift 
Advisor has been created to place an 
individual with commercial Senior 
Reactor Operator experience on shift in 
an advisory capacity to the SM. This 
position is an interim one that will be 
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eliminated when satisfactory 
performance has been demonstrated by 
Reactor Operations Personnel. Both the 
Shift Advisor and the STE positions 
have been created in order to enhance 
composite shift experience and 
education. 

(c) An additional 22 individuals with 
prior commercial Senior Reactor 
Operator or Navy nuclear experience 
have completed initial certification . 
training for CCRSs. Currently 16 are 
assigned to K-Area, 13 are on crew 
holding one of the certified supervisor 
positions, and 3 are assigned to day 
support positions. 

(d) Changes to operating practices in 
excess of current DOE requirements wil 
be implemented prior to restart in the 
area of: logkeeping, shift turnover, 
control room demeanor, procedure 
compliance, event notification, control 
of equipment status, equipment tagout 
and other aspects of plant operations. 
Guidelines developed for the conduct of 
operations in commercial nuclear plants 
were used to develop improved SRS 
practices in these areas. 

(e) DOE personne! who have 
completed their restart training 
requirements in accordance with the 
SRS Reactor Restart Safety Evaluation 
Report (SER) will conduct continuous 
24-hour coverage of the K-Reactor 
Startup. This activity will commence 
one week prior to rod withdrawal for 
the purpose of startup and will be 
conducted per an approved Reactor 
Restart Inspection Program. After the 
reactor has reached 100% of the 
approved power level and the operating 
crews have demonstrated proper 
conduct of operations, the DOE 
personnel will reduce surveillance per 
their routine Master Inspection Plan. 
This plan calls for daily oversight of 
operations activities and includes 
backshifts coverage on a sampling basis 

Ill. Conclusions: In comparing the 
qualification of operators and 
supervisors at the SRS reactors with 
analogous requirements at commercial 
reactors, it is important to consider both 
the numbers of individuals assigned to a 
shift and the complexities and duties 
performed by shift personnel. In the 
commercial nuclear power industry, for 
a single nuclear reactor, there are two 
licensed senior reactor operators and 
two licensed reactor operators required 
to be on shift. These individuals perform 
all control room functions for the reactor 
plant and the secondary plant including 
power generation equipment. However, 
for each SRS reactor, four SM/CCRS/ 
STEs and five CCROs will be assigned 
to each shift. The composite crew, 
including the SM/CCRS/STE/CGROs 
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and the Shift Advisor represents, in 
total, the necessary abilities to safely 
operate the reactors. Thus is consistent 
with the approach taken in the 
commercial nuclear industry to upgrade 
the capabilities of Reactor Operations 
Personnel. 


Implementation schedule for actions in 
response to Recommendation B 


Difference between SRS SM/CCRS/ 
CCRO and analogous commercial 
nuclear industry position qualification 
requirements have been identified and 
supplemental measures defined. 

Recommendation C: The DOE make a 
comprehensive review of the current 
level of qualification of each reactor 
operator and supervisor employing both 
written and oral examination, so as to 
establish that the scope and content of 
the training program will achieve the 
knowledge prerequisite for restart. 

Response: DOE accepts the 
recommendation that ongoing training 
efforts need to be continuously reviewed 
by DOE to ensure that the needed skills 
and knowledge are attained by Reactor 
Operations Personnel. Beginning in 
November 1989 and continuing to the 
present, DOE and WSRC have reviewed 
each operating crew to ascertain if 
training objectives are being 
accomplished. These reviews have 
focused on written exam results, oral 
exam results, and crew performance 
during simulator evolutions. DOE 
personnel participating in these reviews 
have had extensive experience in the 
training and licensing of commercial 
nuclear operations personnel. DOE has 
also utilized individuals in these reviews 
who are currently certified by the NRC 
to conduct operator licensing 
examinations for commercial reactor 
operators, and who bring with them an 
understanding of commercial nuclear 
operator training and ceritification 
practices. Changes have been made to 
the training programs based on their 
input, as discussed below. 

Prior to restart, DOE and WSRC will 
jointly conduct comprehensive 
evaluations of SM/CCRS/STE/CDROs 
knowledge to ensure that they can 
demonstrate the appropriate knowledge 
and abilities required for safe restart. 

The WSRC examinations are based 
on the Job Performance Measures (JPM) 
approved “K/A Catalog,” written and 
oral examination questions, and 
simulator scenarios. The WSRC 
examiners for these evaluations were 
jointly selected by DOE and WSRC 
management and include peer 
evaluators, i.e., other SRS Reactor 
Operations Personnel and SRS 
knowledgeable instructors. DOE has 
employed independent examiners 


certified to conduct NRC licensing 
examinations to perform evaluations of 
SRS personnel in parallel with the 
WSRC peer evaluation. All DOE 
examiners have a working knowledge of 
SRS reactor operations. 

This examination program is modeled 
after the requalification examination 
program being conducted jointly by the 
NRC and facility subject matter experts 
at commercial nuclear plants. Standards 
of performance for both knowledge and 
ability have been established for SRS 
Reactor Operations Personnel in this K/ 
A Catalog. This examination process 
focuses on safety related skills and 
knowledges as well as the ability to use 
tools for the job, such as procedures, 
operational flow diagrams, technical 
specifications and other controlled 
references. Results of the examinations 
are being used to define areas where 
training must be upgraded either prior to 
restart or as part of the ongoing 
continuing training programs. Results of 
these examinations are also being used 
to support management decisions to 
ensure that composite crews have the 
requisite skills for safe restart. 
Information on individual weaknesses 
will be referred to the Training 
Department for use in tutoring or 
upgrading training, as necessary. 

The determination of operator 
competency to safely restart SRS 
reactors will be made by the responsible 
WSRC Plant Manager with the 
concurrence of higher WSRC 
management and the DOE Field Office 
at Savannah River. For K-Reactor, the 
Plant Manager’s determination will be 
based on: 

1. Successful performance of the SRS 
K/A Catalog based examination 
process. The examination process 
consists of the comprehensive written 
exams, JPMs, simulator exams, and 
WSRC management conducted oral 
boards (CCROs chaired by the Plant 
Manager, SM/CCRS/STEs chaired by 
the WSRC President). 

2. Assessment of individual and crew 
performance during the K-Reactor in- 
Plant Evaluations (five-week period 
immediately preceeding restart). 

3. Recommendations by K-Reactor 
Management staff. 

4. The Plant Manager’s own personal 
observations of personnel knowledge 
and performance. 

The K/A Catalog based exams 
discussed above were completed in 
October 1990, through the Peer 
Evaluation Program for SM/CCR/STE/ 
CCRS's of the five K-Reactor operating 
crews. All necessary re-examinations 
were completed in November 1990. 
Similar evaluations for subsequent 
reactors will be administered at a later 


date. WSRC and DOE management will 
monitor the peer evaluation process 
including a weekly briefing on the 
results of each crew examinations. 

As previously indicated, the peer 
evaluation process provides a 
comprehensive review of the level of 
qualification of each SM/CCRS/STE/ 
CCROs by employing both written and 
oral examinations. The comprehensive 
written examination is based on a 
sampling plan from the SRS K/A 
Catalog with emphasis on safety related 
systems and procedures. The sample 
plan is developed to ensure uniform 
coverage of required knowledges and 
abilities. The plan is reviewed to ensure 
that a sample of the systems, emergency 
procedures and generic K/A categories 
are covered. Experience in using this 
type of sampling plan in other 
industries, including the NRC Operator 
Licensing Program, has shown that 
knowledge or ability can be inferred on 
non-tested items by satisfactory 
performance on tested subjects. This 
process is modeled after the 
development process used by the NRC 
for operator licensing initial and 
requalification examinations. DOE 
conducted an independence review of 
the Peer Evaluation Program to 
determine how the SRS process 
compares to NRC practice for licensed 
operator requalification examinations. A 
consultant, the Former Chief of Operator 
Licensing for NRC in Region 4 and 
former Section Chief of Operator 
Licensing in NRC Headquarters ~ 
performed the review. The results of this 
review were as follows: 

1. Security of the written 
examinations, JPMs and simulator 
scenarios was satisfactory and 
consistent with current NRC practice. 

2. The Peer Evaluation Program 
closely parallels and is consistent with 
the first NRC Operator Licensing 
Requalification Examinations given in 
December 1988 using the new ES-601 
standard. 

3. Examinations were determined to 
be in depth for this first effort and 
should continue to be upgraded in level 
of difficulty and in coverage of areas of 
demonstrated weakness to assure that 
operators continue to upgrade their 
knowledge. 

The current NRC licensee examiners 
who directly participated in the Peer 
Evaluation concluded “the examination 
process used at SRS is valid in both 
process and content. It is comparable to 
and consistent with a NRC 
requalification examination used for 
relicensing commercial nuclear utility 
operator.” 





This comprehensive examination 
rovided the demonstrated base 

owledge level required for restart. 
Continuing provided from 
September unti) restart will be covered 
under the normal weekly examinations, 
qualification card evaluations, annual 
requalification examination, and 
additional oral examinations 
administered during the ORR. 

With respect to oral examinations, a 
WSRC President's Board and Plant 
Managers Board. chaired by the 
President of WSRC and K-Reactor Plant 
Manager respectively, has also been 
conducted to assess the overall 
readiness of each of the operators and 
supervisors in the five K-Reactor 
operating crews after completion of the 
peer evaluation process. 

DOE and WSRC additionally 
ascertained each operator's level of 
qualifications by administering 
diagnostic exams which measured the 
operator's level of knowledge t 
the SRS K/A Catalog. The Tia a based 
diagnostic exam was inne to 
selected K- and P-Reactor Operations 
Personnel in early May 1990. 
Subsequent cyclical diagnostic exams, 
based on the SRS K/A Catalog, were 
administered to K-Reactor Operations 
Personnel from May 28, 1990, until the 
comprehensive exam process began in 
August 1990. Similar cyclical diagnostic 
exams were administered to P-Reactor 
Operations Personnel beginning in 
August 1990. These cyclical tic 
exams are based on the SRS K/A 
Catalog and provide a continuous 
assessment of the operator level of 
knowledge. These assessment consist of 
timed written exams, JPM, and simulator 
exams. 

In preparation for the oral 
examinations administered by the 
President's and Plant Managers Boards, 
an aggressive in-plant observation, oral 
discussion and tuto program has 
been administered with emphasis on 
reactor theory, electrical and 
mechanical fundamentals, components 
and systems knowledge, chemistry, and 
radiological controls. This program has 
diagnosed weaknesses which were in 
some cases resolved by aggressive 
tutoring and in some cases, such as 
electrical theory, resolved by being 
factored into near term cycles of the 
continuing training program. 
Implementation schedule for actions in 
response to Recommendation C 


Specific qualifications have been 
defined for SM/CCRS/CCRO prior to 
restart and included in revised DPSOP- 
38. 

Cyclical diagnostic examinations 
were administered to K-Reactor 


operations personnel from May 28, 1990, 
up to the cycle that each crew began the 
Peer Evaluation. 

WSRC initiated an on-shift tutoring 
program for each K-Reactor crew 
beginning on July 9, 1990, to assess and 
improve operator knowledge and 
readiness for restart. This tutoring 
continued for each crew until their 
scheduled peer evaluation. 

Evaluations of SM/CCRS/CCROs for 
the five K-Reactor operating cres were 


conducted using written, oral, simulator, 


examinations have been a 

evaluate the level of knowledge of the 
topics covered by the training course. 
Knowledge of course topics specified in 
supplemental material provided to the 
trainees will be evaluated through these 
same comprehensive examinations. 

Examination results have been used 
and will continue to be used to define 
areas requiring upgrades for restart. For 
example, the examination process 
indicated overall operator weaknesses 
in electrical theory and plant electrical 
distribution. Consequently, Cycle 21 has 
been designated as the training cycle to 
cover electrical theory and plant 
electrical distribution for the K-Reactor 
operating crews. 

Management will use examination 
results to ensure composite crews have 
requisite skills. 

Cyclical diagnostic examinations 
were administered to P-Reactor 
operations personnel beginning in 
August 1990. 

Preliminary oral boards were 
conducted in parallel with the peer 
evaluation for each individual. The 
intent of the boards was to assess 
fundamental and systems knowledge, 
and prepare personnel for the WSRC 
Plant Manager and President's Boards. 
Each operator and supervisor in the five 
K-Reactor operating crews were 
assessed in the WSRC Plant Manager or 
President's Boards. The oral boards 
were completed in November 1990. 
Subsequent boards will be required for 
personnel who complete future Peer 
examinations. 

Evaluation of continuing training 
provided from September 1990 until 
restart will be covered by normal 
weekly examinations, annual 
requalification examinations, 
qualification card evaluations, and 
additional oral examinations 
administered during the ORR. 

Recommendation D: That the reactor 
plant operator and supervisor training 
programs be modified as necessary to 
take account of the required 
qualifications and the current state of 


knowledge and experience of the 
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operators and supervisors as indicated 
above. 

Response: DOE accepts this 
recommendation and has taken the 
following actions for implementation. 
Based upon ongoing DOE and WSRC 
reviews of the training program, it has 
been. concluded that two areas require 
strengthening. Specifically, SM/CCRS/ 
CCROs need increased knowledge in 
the areas of reactor fundamentals and 
reactor systems and components. 
Specific initiatives to address these 
needs include: 

(1) Forty-five different “Theory 
Primers” addressing reactor 
components, reactor theory, chemistry, 
thermodynamics, and radiological 
control have been defined to provide 
basic supplementary knowledge of 
reactor fundamentals and theory, to 
stimulate operator interest, and to 
facilitate self-study. The Valve Primer 
and Breaker and Disconnect Primers 
have been formally taught to plant 
operators and supervisors. The 
additional primers have been prioritized 
for operators and supervisors. The - 
Primers are a supplement to the long 
range formal fundamental program to 
upgrade operator knowledge. 

(2) The ongoing training program will 
give high priority to fundamentals 
training, reactor theory gg and 
reactor systems training. The 
fundamentals which will be trained on 
are identified in item (4) of this 
response. Reactor Building Operators 
have received 113 hours of fundamentals 
training through Cycle 15 and CCRS/ 
CCROs have received 124 hours. The 
course will involve approximately 120 
classroom or simulator hours covering 
such topics as refueling, start-up testing 
and initial operations, technical 
specifications, and reactor theory/ 
reactor physics. The 120 hours of 
training referenced will be implemented 
prior to reactor startup—Cycles 16-21, 
June through December 1990. These 
topics will be tested on during the 
continuing cycle training and are being 
conducted during the first three cycles of 
continuing training. 

(3) A “Fundamentals Test Out” 
program has been implemented which is 
a mechanism for those operations 
personnel with sufficient Mathematics 
and Physics knowledge to bypass formal 
training. To promote the operator self- 
study, this program provides a financial 
incentive to operations personnel who 
use the self-study material and 
successfully complete an exam. The 
exams taken under this self-study 
program are developed from the same 
exam bank as those taken during the 
required formal classroom presenta‘fon. 
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(4) A two-phase testing program was 
employed to identify individuals with a 
low probability of successfully 
completing the training program and 
performing expected standards and to 
establish baseline for input to continuing 
training. Phase I included on-going job- 
specific performance evaluations for 
those persons who receive low scores 
on the written exam. Individuals 
performing unsuccessfully during the 
Phase I program were provided remedial 
training to improve their skills and 
retested. Phase II identified weaknesses 
in the level of operator knowledge in 
mathematics and science in order to 
supplement the continuing training 
' program accordingly. Both phases were 
completed prior to August 1, 1990. 

As a result of the operator 
performance measures on the May 1990, 
K/A based diagnostic examinations, 
several modifications to the operator 
training program were made to raise the 
operator's level of knowledge to that 
which is specified in the SRS K/A 
Catalog. These modifications addressed: 
Reactor Theory, Electrical Systems 
Knowledge, Scram Circuit Knowledge, 
Process Water System Knowledge, and 
Safety Computer Knowledge. These 
modifications are included in K training 
Cycles 16-21 (June 1990 through 
December 1990). These courses are: 

¢ Fundamentals (Cycle 16) 
—Applied Reactor Theory—40 hrs. 

e Systems (Cycle 17) 

—Scram Circuits—8 hrs. 

—Emergency Electrical Power—6 hrs. 
—Process Water—5 hrs. 

—Peer Evaluation Preparation—12 hrs. 
—Simulator—8 hrs, 

e Fundamentals (Cycle 19) 
—Math—6 hrs. 

e Systems (Cycle 19) 

—Safety Computers—8 hrs. 
—Technical Specifications—16 hrs. 
—Reactor Monitoring Computer—1 hr. 

¢ Procedures (Cycle 19) 

—Notification procedure—1 hr. 
—Vital Safety Function Monitoring 
—Emergency Condition (MC-29)—4 hrs. 
—Rules and Background Information for 

ACC (MC-1}—1 hr. 

¢ Simulator (Cycle 19) 

—11 hrs. 

¢ Procedures (Cycle 20) 

—Systems Training and Peer Re- 

Examinations. 

¢ Electrical Theory (Cycle 21) 

¢ Plant Electrical Distribution (Cycle 
21) 

—20 hrs. ; 

In addition to OJT, WSRC has 

implemented an intensive onshift 


training program focusing on the training 
needs identified from the results of the 
K/A based diagnostic examinations. 

This program consists of one-on-one 
orals and tutoring, and written and oral 
examinations to assess and improve 
individual operator performance. As a 
result of the K-Reactor management 
interviews and personal observations of 
operator in-plant activities, several 
modifications to the operator training 
program were made. OJT Qualification 
Cards have been developed to direct 
OJT in order to improve each operator's 
systems knowledge. Reactor Operations 
Personnel are being trained on safety 
related Qualification Cards that have 
been prioritized using the SRS K/A 
Catalog as a basis. Additionally, theory 
primers were developed to improve each 
operator’s practical knowledge of plant 
fundamentals as they relate to SRS 
reactors. 

The final determination of operator 
competency to safely restart SRS 
reactors will be addressed utilizing the 
SRS K/A Catalog based peer evaluation 
process which began in August 1990 and 
on positive recommendations from K- 
Reactor management based on their 
crew performance observations of plant 
evolutions after the lockdown of K- 
Reactor. Additionally, successful 
performance on the comprehensive 
written exam, JPM, and simulator exams 
qualified Reactor Operations Personnel 
to take WSRC management conducted 
oral exams which were given in August 
and September, 1990. For members of 
the first five K-Reactor operating crews 
who successfully completed the peer 
evaluation process, all certified CCROs 
were administered this oral exam by an 
oral board chaired by the K-Reactor 
Plant Manager. All certified SM/CCRS/ 
STEs were administered this oral exam 
by a board chaired by the WSRC 
president. This process will be 
continued for additional and remedial 
examinees. 

Any training administered after the 
August peer evaluation examination will 
require each supervisor and operator to 
successfully complete an examination 
on the topics covered. Additionally, 
comprehensive reexaminations in 
accordance with the peer evaluation 
standards will be required prior to 
restart for those operators and 
supervisors who were unsuccessful on 
the August exam. Oral examinations 
will also be conducted during the ORR. 
These training modifications will be 
included in subsequent reactor training 
programs prior to restart. 


Implementation schedule for actions in 
response to Recommendation D 


Training modification was completed 
November 30, 1990, to take into account 
the results noted in written, oral, 
simulator, and plant walkthrough 
examination; referred to above and the 
required knowledge and experience of 
SM/CCRS/STE/CCROs. 

Additional fundamentals training has 
been developed and will be 
incorporated into the continuing training 
program. 

A fundamental self-study /test-out 
program was developed and 
implemented prior to June 15, 1990. 

A program has been developed and 
implemented to test individuals on their 
basis math and science skills thereby 
establishing a baseline for continuing 
training, Each K-Reactor SM/CCRS/ 
STE/CCRO who is a member of an 
operating crew will be administered a 
comprehensive written simulator and 
JPM evaluation. Each SM/CCRS/STE/ 
CCRO who successfully completes their 
peer evaluation will be administered a 
WSRC management oral examination. 

The ORR conducted just prior to 
restart will also include comprehensive 
oral examinations of selected operating 
personnel as indicated in the 
implementation schedule for response to 
the Board Recommendation A. 

Recommendation E: That DOE 
accelerate implementation of a 
configuration management program to 
help assure that as-built drawings of 
safety related systems are available for 
training of operators and supervisors in 
procedures and for discipline of 
operations (e.g. valve lines-ups). 

Response: DOE accepts this 
recommendation based on the definition 
that “configuration management” means 
the set of procedures and controls in 
place to ensure that the as-built 
configuration of the plant is reflected in 
appropriate drawings, procedures and 
other documents. Within the reactors 
area, concentrated efforts are underway 
to generate or upgrade those design 
documents important to support reactor 
operations. At the same time, 
configuration control processes needed 
to maintain these documents have been 
established. These efforts are part of a 
significant long-term program to upgrade 
the configuration management (CM) 
system thoughout the SRS site. 

The first key element of the restart 
CM effort is the identification of the 
safety systems on which to build the CM 
program. In selecting the safety systems 
for inclusion in the program, a review 
was conducted of several ongoing SRS 
Programs: 
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¢ Analyses by the Savannah River 
Site Laboratory to the safety 
analysis for the postulated events 
described in the SAR. 


Engineering. 
© The Restart Test Identification 
Report (RTIR} development effort which 
is providing system descriptions and 
safety function definition for those 
systems included in the Restart Test 


Enclosure 2 lists the safety systems 
identified through the review effort 
described above. This list includes some 
systems (denoted “additional systems”) 
which may not be classified as “safety 
systems" but, which are important to 
ensure safe and reliable reactor 
operations. The capabilities of these and 
other additional systems will undergo 
continuing evaluations during the restart 
timeframe and as part of the long term 
Reactor Safety Improvement Program. 
All the systems in Enclosure 2 are 
included in the restart test program. 

Considerable progress has been made 
in the development of CM information 
for the important CM systems listed in 
Enclosure 2. Information currently 
available includes: 

¢ Technical Baseline Documents 
completed for six (6) representative 
safety systems. 

¢ Central Control Room (CCR) or 
startup test drawings for those listed in 


systems included in the restart test 
P 


rogram. 
These documents have been 
distributed to strategic locations such as 


the Reactor Training and Procedures 
Library, the Simulator, the K-Area Work 
Planning Center, the K-Area Work 
Control Center, and the K-Area Central 
Control Room. Document control 
processes have been established to 
ensure that the distributed drawings are 
kept current with the latest approved 
changes. 

This validated configuration 
information is currently used in training 
operations personnel, procedure 
development, and by operations in the 
disciplined conduct of operations as 
follows: 

Training: CCR and test drawings are 
being used as material for 
systems related training. The Technical 
Baseline Documents and the RTIRs are 
being used to verify the accuracy of the 
information contained in the training 
material. Personnel in operator training 
use the updated drawings to solve 
postulated problems both in the 
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classroom and during simulator 
exercises. 

Procedures: Procedure development 
personnel utilize these drawings to 
ensure procedural accuracy and to 
ensure that component identification 
specified in the.procedure is consistent 
with field conditions. 

Operations: Work planning personnel 
use the drawings as reference 
information in the preparation of work 
packages. Operations personnel in the 
Work Control Center utilize the 
drawings to graphically depict system 
status for selected systems, to prepare 
and review system and component 
lockouts and to review work packages 
prior to work execution. Operations 
personnel in the Central Control Room 
are currently using the drawings in plant 
status control activities such as valve 
lineups, system lockouts andas 
reference during the review of work 
packages prior to release to the field. 

tors have been assessed on 
their ability to use these types of 
drawings during the plant walkthrough 
portion of the peer evaluation process 
and plant management assessment of 
utilization in controlling plant lockouts. 


_ Simplified one line diagrams are being 


used in operator training to teach 
operators plant systems. Plant 
management concluded their 
assessment regarding the adequacy of 
this training November 30, 1990. 

For each safety system that has not 
yet been fully baselined, i.e., CCR 
drawings and Technical Baseline 
Documents are not yet complete, 
compensatory actions are being taken to 
provide reactor operators (and support 
personne!) with upgraded technical 
information via the startup test program 
documentation. As described above, this 
information does reflect the “as built” 
configuration of the plant and is being 
incorporated into revised procedures 
and training materials. 

The actions discussed above and 
other plans to baseline safety system 
information are proceeding irrespective 
of the actual K-Reactor restart date. 
Additionally, the configuration 
management systems needed to control 
this information will be implemented in 
parallel to these development efforts. 
These programs will continue during the 
restart period and beyond until we are 
confident in the quality, availability and 
extent of design information in use in 
day-to-day processes. 


Implementation schedule for actions 
taken in response. to Recommendation E 
Test drawings for all reactor safety 
systems and other systems listed in 
Enclosure 2 are now available. 


February 14, 1991 / Notices 


Training on the CCR and test 
drawings has been conducted and is - 
continuing; operators and supervisors 
have demonstrated their knowledge in 


the area through the Peer Evaluation 
Program: 


Recommendation F: That the . 
operators and supervisors be qualified 
in use of the revised procedures that will 
be in place for normal operations and 
for emergency situations. 
Response: DOE accepts this 
recommendation. A deliberate program 
to train Reactor Operation Personnel on 
the revised procedures is an integral 
part of the restart training program. Per 
DPSOP 336, Reactor Operations 
Standing Inatruction No. 1.6 “Review . 


‘and Handling of Procedure Revisions 


and New Se all new 


and procedure revisions 
significantly affecting the 
of the job must be reviewed by first line 
supervisors and Shift Managers. 

The Reactor Operations Department 
will determine if formal classroom and 
required reading or shift briefing 
training is required after reviewing new 
procedures or procedure revisions. This 
review is completed per DMP 7.01, 
“Development and Control of Reactor 
Operations, Component Handling, and 
Maintenance Procedures.” Reactor 
Training and Procedures Department 
will provide formal training on the 
procedure if classroom training is 
deemed necessary. 

Written examinations, oral 
examinations, simulator examinations, 
and control room observations will be 
used to demonstrate, prior to restart, 
that personnel are qualified in the use of 
revised normal and emergency 
procedures. DOE will participate with 
WSERC in the evaluation of these 
examinations. Additionally, DOE will 
conduct an independent assessment to 
confirm to confirm the adequacy of - 
training for new and revised procedures. 

The DOE and WSRC ORRs will check 
to ensure that the operating crews are 
proficient in the use of the operating 
procedure in effect at restart. 


Implementation schedule for actions ir 
response to Recommendation F 


Training in the use of revised normal 
and emergency procedures will continue 
to be conducted. Written examination, 
oral examinations, simulator 
examinations, and control room 
observations will continue to 
demonstrate that persannel are qualified 
in the use of revised normal and 
emergency procedures. 

The ORRs will ensure that operating 
crews are proficient in the use of the 
operating procedures in effect at restart. 
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“Generally, the dates shown for completion Subsequent revisions of this plan will identify 
of specific actions for all recommendationa «completion dates for operations personnel 
responses refer to the completion dates straining associated-with the restart-ef L- and 
associated with the restart of K-Reactor. iPeReactors. 
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[FR Doc. 91-3633 Filed 2-13-91; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. QF91-65-000) 


Kingsbrook Jewish Medical Center; 
Application for Commission 
Certification of a Qualifying Status of a 
Cogeneration Facility 

February 8, 1991. 

On January 30, 1991, Kingsbrook 
Jewish Medical Center, 585 Schenectady 
Avenue, Brooklyn, New York 11203, 
submitted for filing an application for 
certification of a facility as a qualifying 
cogeneration facility pursuant to 
§ 292.207 of the Commission’s 
Regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located in Brooklyn, New 
York. The facility will consist of two 
reciprocating engine generating units 
(EGU), two heat recovery steam 
generators, and lubrication oil and 
engine jacket water heat exchangers. 
One of the EGUs will operate 8,375 
hours per year, using natural gas as the 
primary energy source. The other EGU 
will operate 385 hours per year, using 
No. 2 fuel oil as the primary energy 
source. Thermal energy recovered from 

the facility will be used for space 
heating and domestic hot water 
production. The maximum electric 
power production capacity of the facility 
will be 500 kW. Construction of the 
facility began in November 1990. 

Any person desiring to be heard or 
objecting to the granting of qualifiying 
status should file a motion to intervene 


7 
16 


12 
11 


1 


Simulator Training—164 Hours Total 


or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3531 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


Federal Engergy Regulatory 
Commission 


[Docket Nos. ER91-241-000, et al.] 


Tampa Electric Co., et al.; Electric 
Rate, Small Power Production, and 
Interlocking Directorate Filings 


Take notice that the following filings 
has been made with the Commission: 


1. Tampa Electric Co. 


[Docket No. ER91-241-000] 
February 4, 1991. 

Take notice that on January 31, 1991, 
Tampa Electric Company (Tampa 
Electric) tendered for filing a rate 
schedule providing for wholesale full 
requirements service for municipalities, 
municipal agencies, rural electric 
cooperatives, and rural electric 


cooperative associations. Tampa 
Electric also tendered for filing a service 
agreement with the Sebring Utilities 
Commission (Sebring) providing for 
service under the rate schedule. 

Tampa Electric proposes an effective 
date of February 28, 1991 for the rate 
schedule and service agreement, and 
therefore requests waiver of the 
Commission’s notice requirements. 

Copies of the filing have been served 
on Sebring and the Florida Public 
Service Commission. 

Comment date: February 19, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. New England Power Co. 


[Docket No. ER91-235-000] 
February 4, 1991. 


Take notice that on January 29, 1991, 
New England Power Company (NEP) 
tendered for filing a Unit Power 
Contract (Contract) with the New 
Hampshire Electric Cooperative, Inc. 
(NHEC). NEP states that the proposed 
Contract will provide NHEC with a 
percentage of NEP’s entitlement in 
several generating units owned by or 
under contract to NEP. NEP requests a 
waiver of the notice requirements and 
states that the obligations under the 
Contract will become effective on the 
day after FERC or other appropriate 
authority finds that NHEC may lawfully 
purchase the power. NEP further states 
that the proposed Contract would 
reduce annual revenues of about $33 
million. 

NEP states that its filing also includes 
a transmission service agreement under 
Schedules I and II of NEP’s existing 
transmission tariff, FERC Electric Tariff 
Original Volume No. 3, to become 
effective at the same time as the 
Contract. NEP states that the 
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transmission service agreement will 
deliver the_powerunder the Contract to 
Public Service Company of New 
Hampshire (PSNH) for redelivery to 
NHEC under terms to’be developed 
between PSNH and NHEC. 


aceordance with Standard Paragraph E 
at:the end of'this notice. 


3. Allied Power and Light Co., Central 


[Docket No..ER91-236-000} 


February:4, 1991. 

Take notice that:on Januery 30, 1991, 
five investor-owned utilities, Allied 
Power.and Light Company, Central 
Vermont Public Service Corporation, 
Franklin Electric Light ‘Company, Inc., 
Green Mountain'Power Corporation, 
and Rochester Electric Light and Power 
Company, all Vermont:owners.of the 
Highgate Transmission Interconnection, 
tendered for filing a proposed contract 
to transfer entitlements:of firm:power 
and engergy to:24 Vermont utilities. The 
power.and associated energy were 
acquired from Hydro-Quebec by nine 
joint owners of Highgate, subject to 
regulatory. approvals in the United 
States and Canada. Upon accepatance 
of this contract, the power and energy 
will be transferred:at:cast to ‘the 
participating Vermont utilities. 

The.contract filed with this 
Commission for approval is the Hydro- 
Quebec.Participation.Agreement.as 
amended and restated on August 31, 
1988, and further amended as of August 
23, 1989, and September 5, 1990. 

Under the.contract, the nine joint 
owners of the.Highgate Interconnection 
assign the joint.owners’ entitlements 
under their-contract with Hydro-Quebec 
to a group of 24 Vermont utilities, 
referenced as the “Participants” and 
comprised of.eight of the jaint owners, 
the twelve utilities represented by the 
Vermont:Public Power Supply Authority 
(the ninth joint owner), and four 
additional.utilities. 

The Participation Agreement allocates 
to the.24 utilities firm power and energy 
purchased from Hydro-Quebec in three 
schedules. Under Schedule.A, Hydro- 
Quebec delivers:50 megawatts over a 
five-year period beginning in 1990. 
Schedule‘B provides 200 megawatts ‘for 
a 20-year period: beginning in 1995. The 
Participants have.elected 250 megawatts 
of.Schedule C, powerand energy overa 
period.of up to 22:5 years, 110 
megawatts of which are cancelable. 

The estimated total cost.af the power 
and energy provided under each.of the 


schedules is indicated in the rate 
schedule. Subject to regulatory 
approvals, deliveries under the 
Participation Agreement are to be 
effective on Noveniber'1, 1990. 

Comment date:'February 19,1991, in 
accordance with Standard Paragraph E 
end. of this notice. 

4. Missouri Public Service Co. 
[Docket No. ER91--124-000) 
February .4,:1991. 

Take notice that on January 30, 1991, 
Missouri. Public Service:Company 
(Missouri) tendered for filmg amended 
information in a to Docket.No. 
ER91=124-000. Missouri originally filed 
for a $230,090 proposed rate increase 
applicable to.its-eight-municipal 
customers Jecated in the state of 
Missouri on’ November 16, 1990. The 
amended filing proposes a rate increase 
of $823,595. 

The purpose of filing the amended 
information.was in response'to a 
Commission deficiency letter dated 
January 14, 1991. The information. in the 
amended filing responds to all questions 
raised:in the Commission's letter 
regarding Docket No. FR91-124—000. 
Missouri has asked for partial waiver of 
the statutery notice period so that its 
proposed rates would become effective 
in 30 days, i.e., March 11,1991. 

Copies of the filing were-served.upen 
the-eight Municipalities-Resale 
customers whose rates.and:charges 
would be affected thereby, and upon the 
Public:Service Commission.of Missouri. 

Comment.date: February 19,1991, in 
accordance with Standard. Paragraph E 
at the end_of the-this.notice. 


5. Montaup ‘Electric Co. 
[Docket No. ERS1-238-000] 
February 4, 1991. 


Take.notice that.on January 30, 1991, 


Montaup:Electric Company {Montaup) 
filed.aJetter under-section 205 of the 


Federal Power Act ofa surcharge under 


_ its Purchased Capacity Adjustment 


Clause:(PCAC) to true up the amounts 
billed:in 1990 under a forecast billing 
rate to conform with:actual:purchased 
capacity costs. The surcharge will be 
added to'bills:charged ‘by‘Mentaup for 
all requirements-service ‘to ‘Montaup's 
affiliates Eastern Edison Company in 
Massachusetts and:Blackstene Valley 
Electric Company in Rhode Island, 
contract.demand service to its affiliate 
Newport Electric Corporation in Rhode 
Island, and contract demand service to 
two.non-affiliates; Pascoag,.Fire District 
in Rhode.lsland and the Town of 
Middleborough in:Massachusetts. 

The PCAC was established by the 
settlement inFERC Docket No. ER&5- 


106-002. The PCAC as-originally 
established was to expire as of 

31, 1200, but: has.been 
extended through December 31, 1995 
under the terms ofa settlement : 
agreement in-Phase I of Decket.No. 
ER90-247-000 filed:with the Commission 
in October.22,11990. The PCAC provides 
that Montaup will collect PCAC 
revenues from its wholesale customers 
for the-sale.of electric_power through a 
forecast billing rate over an adjustment 
period consisting of a calendar:year and 
will true-up-amounts collected during 
each:adjustment period to-refiect actual 
cost through a surcharge-or.credit.at the 
end.of.the adjustment:period. The 
forecast billing rate aeons 
on cost estimates provided by 
supplier. The Company —— = of 
the accumulated overrecovery or 
underrecovery under the ‘Scteneal billing 
rate as compared with actual,payments 
by Montaup for purchased capacity and 
accrues a carrying:charge:to the 
customers’s credit {in the case of an 
accumulated.overrecovery) or to ‘its own 
(in.the case of an accumulated 
underrecovery). The.accumulated 
overrecovery.or underrecovery as of the 
end of each.calendar year is flowed 
through ‘to or recovered from customers 
in a credit or surcharge filed after‘the 
end of that year. The credit or surcharge 
is to be applied :to.a single:month‘s bill 
unless (in the case of a. surcharge) the 
percentage increase in the bill would 
exceed five percent. Any inaccuracy in 
the'forecast billing rate is thus corrected 
and customers:end up paying the costs 
actually incurred. 

Montaup requests that it be permitted 
to-collect the amount shown above as.a 
surcharge to monthly bills beginning 
with bills for January 1991 serviceand 
requests waiver on the 60-day notice 
requirement. Because of the 5% limit the 
surcharge will be collected over three-or 
fourmonths. 

Comment date: February 19, 1991, in 
accordance with Standard Paragraph E 
at the end -of this notice. 


6. Wisconsin Power & Light Co. 
[Docket'No.‘ER91~232-000] 
February.5, 1991. 


Take: notice :that.on January 28, 1991, 
Wisconsin Power and Light Company 


related operating agreements.dated 
December 31, 1990, between the Village 
of Mount Horeb.and WRL. WPL states 
that this new Wholesale Power 
Agreement revises.the previous 
agreement.between the two parties 
which .was.dated April 8, 1972,-and 





designated Rate Schedule No. 92 by the 
Commission. 

The purpose of this new agreement is 
to revise the terms of service and to 
provide for an additional delivery point. 
Terms of service for this customer will 
be on a similar basis to the terms of 
service for other W-3 wholesale 
customers. 

WPL requests that an effective date 
concurrent with the contract effective 
date to be assigned. WPL states that 
copies of the agreement and the filing 
have been provided to the Village of 
Mount Horeb and the Wisconsin Public 
Service Commission. 

Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Pacific Gas and Electric Co. 


[Docket No. ER91-232-000] 
February 5, 1991. 

Take notice that on January 29, 1991, 
Pacific Gas and Electric Company 
(PG&E) tendered for filing an 
Amendment to the June 26, 1989 
Agreement between Lassen Municipal 
Utility District and PG&E for the 
Delivery of Electric Power from HL 
Power Company. This Amendment 
changes the billing determinants 
pertaining to electric power delivered by 
Lassen Municipal Utility District 
(LMUD) on behalf of HL Power 
Company to PG&E. LMUD’s rates are 
unaffected. 

Copies of this filing have been served 
upon LMUD and the California Public 
Utilities Commission. 

Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Consumers Power Co. 


[Docket No. ER91-234-000] 
February 5, 1991. 


Take notice that Consumers Power 
Company (Consumers Power) on 
January 29, 1991 tendered for filing a 
rate schedule change to its Rate 
Schedule FERC No. 50, which is an 
Operating Agreement between it and the 
City of Holland, Michigan (Holland). 
The proposed changes do not change 
services to be rendered or rates, but 
modify the method of calculating the 
electric generation resources which go 
toward meeting Holland's installed 
reserve requirements. The proposed 
changes would give Holland more 
flexibility in meeting those requirements 
and avoid the need for duplicative 
purchases. 

Copies of the filing were served upon 
the City of Holland, Michigan and the 
Michigan Public Service Commission. 


Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. Connecticut Light and Power Co. 


[Docket No. ER91-237-000] 
February 5, 1991. ; 

Take notice that on January 30, 1991, 
The Connecticut Light and Power 
Company (CL&P), tendered for filing a 
Letter Agreement dated December 3, 
1990, to change the delivery point for a 
portion of service being taken under an 
existing Capacity Sales Agreement _ 
between CL&P and New England Power 
Company (NEP). 

CL&P requests that the Commission 
waive its standard notice and filing 
requirements to the extent necessary to 
permit the change in delivery point to 
become effective December 1, 1990, until 
otherwise instructed by NEP. 

CL&P states that a copy of the rate 
schedule has been mailed to NEP. 

CL&P further states that the filing is in 
accordance with section 35 of the 
Commission’s Regulations. 

Comment date: February 19, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


10. CEI-GPU Parties Power Supply 
Agreement 

(Docket No. ER91-240-000} 

February 5, 1991. 

Take notice that on January 30, 1991, 
the Cleveland Electric Illuminating 
Company tendered for filing an 
amendment to its filing on September 17, 
1990 of a three-year Power Sale 
Agreement between CEI and the 
General Public Utilities Companies. The 
amendment contains additional 
information regarding the proposed sale 
which had been requested in a letter 
dated November 26, 1990 from the 
Commission. CEI requests that the 
Power Sale Agreement be permitted to 
become effective as soon as possible 
and, in any event, no later than April 1, 
1991. 

Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


11. Zond Sky River Development 
Corporation, and ESI Sky River Limited 
Partnership 


[Docket No. QF91-59-000] 
February 5, 1991. 

On January 17, 1991, Sky River 
Development Corporation and ESI Sky 
River Limited Partnership (Applicant), 
c/o Zond Systems, Inc., P.O. Box 1910, 
13000 Jameson Road, Tehachapi, CA 
93561, submitted for filing an application 
for certification of a facility as a 
qualifying small power production 
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facility pursuant to § 292.207 of the 
Commission's Regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The facility will be located in the 
Tehachapi Mountains, Kern County, 
California, and will consist of 342 wind 
turbine generators with a total capacity 
of 76.95 MW and an undivided interest 
in certain transmission line and 
interconnection facilities to interconnect 
the facility with the Southern California 
Edison Company, at its Vincent 
Substation located in Los Angeles 
County. 

The facility will be owned by a 
general partnership consisting of Zond 
Sky River Development Corporation 
(ZSR) and ESI Sky River Limited 
Partnership (ESI SR). ZSR is a wholly 
owned subsidiary of Zond Systems, Inc. 
ESI SR is a limited partnership with ESI 
Sky River, Inc., as its. sole general 
partner, which is a wholly-owned 
subsidiary of the FPL Group Capital, 
Inc., which is a wholly-owned 
subsidiary of FPL Group, Inc., an electric 
utility holding company. 

Comment date: Thirty days from 
publication in the Federal Register in 
accordance with Standard Paragraph E 
at the end of this notice. 


12. Kentucky Utilities Co. and Old 
Dominion Power Co. : 
[Docket No. ECS1-5-000] 

February 5, 1991. 

Take notice that on January 31, 1991, 
Kentucky Utilities Company (KU) and 
Old Dominion Power Company (ODP) 
tendered for filing an application for an 
Order authorizing a planned corporate 
reorganization. 

KU is a corporation organized and 
existing under the laws of the 
Commonwealth of Kentucky, and is 
engaged in producing and selling electric 
energy. KU owns 100% of the capital 
stock of Old Dominion Power Company. 
ODP furnishes electric service in five 
counties in southwestern Virginia. KU 
also owns 20% of the common stock of 
Electric Energy, Inc. (EEI), which owns a 
generating station at Joppa, Illinois. The 
remaining ownership of EEI is as 
follows: Union Electric Company, 40%; 
Illinois Power Company, 20%; and 
Central Illinois Public Service Company, 
20% (together with KU, the “Sponsoring 
Companies”). EEI supplies a substantial 
portion of the electrical energy 
requirements of an installation of the 
Department of Energy (DOE) at 
Paducah, Kentucky. All of the electricity 
sold by EEI is sold either to the DOE or 
to the Sponsoring Companies. KU also 
owns 24% of the common stock of Ohio 
Valley Electric Corporation (OVEC), 
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which owns a generating station near 
Portsmouth, Ohio. Nine other utility 
companies own the remaining stock of 
OVEC. OVEC supplies electric energy to 
a DOE installation at Portemouth, Ohio. 
KU and ODP propose to merge ODP into 
KU with KU as the surviving corporation 
(the Merger”) pursuant to an 
Agreement and Plan of Merger (the 
“Plan”). KU will, by operation of law, 
acquire title and interest to all facilities 
of ODP which are presently subject to 
the jurisdiction of the Commission and 
will operate such facilities without 
change. KU will retain its present 
alternative (1) A determination that the 
Commission has no jurisdiction under 
section 203 or section 204 of the Federal 
Power Act (Act) over the Merger or (2) if 
such determination is not made, an 
order pursuant to section 203 of the Act 
granting ary authorization required for 
the implementation of the Plan. 

KU and ODP state that the proposed 
corporate reorganization is consistent 
with the public interest. 

Comment date: February 22, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


13. Boston Edison Co. 


[Docket No. ER91-243-000] 
February 5, 1991. 

Take notice that on January 31, 1991, 
Boston Edison Company (Boston 
Edison) tendered for filing on behalf of 
its affiliate Edgar Electric Energy 
Company (EEEC), a twenty-year 
contract for the sale by EEEC to Boston 
Edison of the capacity and energy from 
Edgar Energy Park. 

Boston Edison states that the 
contract's price and non-price terms are 
the product of regulatory requirements 
in Massachusetts and market conditions 
in New England. 

On behalf of EEEC, Boston Edison 
requests that the contract be allowed to 
become effective when the Edgar unit 
enters‘service, about November 1, 1994 
on an estimated basis, and seeks 
approval of the contract by July 1, 1991 
in order that construction of the unit 
may commence in August 1991. Waiver 
of the Commission's filing requirements 
has been requested to the extent 
necessary to permit the advance filing of 
the contract. 

Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


14. Arizona Public Service Co. 
[Docket No. ER91-238-000] 
Feburary 6, 1991. 
Take notice that on January 30, 1991, 


Arizona Public Service Company 
(Arizona) tendered for filing a Notice of 


Cancellation of the Wholesale Power 
Agreement between Arizona and the 
City of Page, Arizona. 

Arizona requests an effective date of 
April 1, 1991, the date the Agreement 
expires on its own terms. 

Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


15. South Hadley Electric Light 
Department v.Holyoke Water Power Co. 
[Docket No. EL91-16-000] 

February 6, 1991. 

Take notice that on January 30, 1991, 
South Hadley Electric Light Department 
(SHELD) tendered for filing a complaint 
against Holyoke Water Power Company 
(Holyoke). Sheld requests the 
Commission to (1) Resolve the 
Complaint proceeding as to the justness 
and reasonableness of Holyoke’s 
charges to SHELD for interconnection 
services and to establish the earliest 
Refund Effective Date permissible under 
law; (2) require Holyoke to provide 
information on the actual costs of the 
interconnection facilities; (3) convene a 
technical conference within 20 days of 
public notice accepting this complaint 
and issue the requested show cause 
order; (4) establish conditions in the 
interim to protect SHELD's option to 
construct its own substation, if 
necessary; (5) grant it summary 
judgment as to the rate of return, capital 
structure and tax issues relating to the 
facilities charges; and (6) order any 
other relief the Commission deems 
appropriate. 

Comment date: March 8, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


16. Eastern Edison Co. 


[Docket No. ER91-59-000] 
February 6, 1991. 

Take notice that on January 22, 1991, 
Eastern Edison (Eastern Edison) 
Company filed a letter as an amendment 
to its filing in the above referenced 
docket to further amend the filing 
submitted by Eastern Edison in this 
docket on January 8, 1991. Attachment 1 
of the rate schedule as submitted on 
January 8, 1991 stated in Paragraph E 
that “A&G will be allocated as 
percentage of the O&M for the GCB to 
the total O&M cost for all lines and 
substations times the total A&G dollars 
for Eastern Edison.” The Attachment 1 
enclosed with the letter of January 22, 
1991, provides, as requested by the Staff, 
that “A&G” will be allocated as a 
percentage of the O&M for the GCB to 
the total O&M cost for eastern Edison 
times the total A&G dollars for Eastern 
Edison.” The change reduces the A&G 


allocated to service under the rate 
schedule. 

Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


17. National Electric Associates Limited 
Partnership 


[Docket No. ER90-168-003] 
February 6, 1991. 


Take notice that on January 29, 1991, 
National Electric Associates Limited 
Partnership (NEA) filed certain 
information as required by Ordering 
Paragraph (L) of the Commission's 
March 20, 1990 order in this proceeding. 
50 FERC { 61,378 (1990). Copies of NEA’s 
informational filing are on file with the 
Commission and are available for public 
inspection. 


18. Chicago Energy Exchange of 
Chicago, Inc. 


Docket No. ER90-225-003} 
February 6, 1991. 


Take notice that on January 30, 1991, 
Chicago Energy Exchange of Chicago, 
Inc. (Energy Exchange) filed certain 
information as required by Ordering 
Paragraph (L) of the Commission’s April 
19, 1990 order in this proceeding. 51 
FERC { 61,054 (1990). Copies of Energy 
Exchange's informational filing are on 
file with the Commission and are 
available for public inspection. 


19. Cambridge Electric Light Co. 


[Docket No. ER90-283-001} 
February 6, 1991. 

Take notice that on January 18, 1991, 
Cambridge Electric Light Company 
(Cambridge) tendered for filing its 
compliance refund report pursuant to 
the Commission's order issued 
December 6, 1990. 

Copies of the tendered filing have 
been served by Cambridge upon the 
Town of Belmont, Massachusetts, the 
Commission Staff and the 
Massachusetts Department of Public 
Utilities. 

Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
end of this notice. 


20. Wisconsin Electric Power Company 
[Docket No. ER91-231-000} 
February 6, 1991. 

Take notice that on January 25, 1991, 
Wisconsin Electric Power Company 
(Wisconsin) tendered for filing a Notice 


of Cancellation of FERC Rate Schedule 
No. 64. 


Wisconsin requests an effective date 
of January 19, 1991. 





Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


21. El Paso Electric Co. 


[Docket No. ER91-1-000] 
February 6, 1991. 

Take notice that on January 25, 1991, 
El Paso Electric Company (El Paso) 
tendered for filing a letter along with 
additional information, which amends 
its submittal on October 1, 1990, as 
amended on Ociober 27, 1990, of a Firm 
Transmission Service Agreement 
between E] Paso and Salt River Project 
Agricultural Improvement and Power 
District. The letter establishes a revised 
ceiling on charges under the Agreement. 

Comment date: February 20, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraph 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214}. All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3519 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. RM84-6-036] 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Notice of proposed commission 
action. 


SUMMARY: The Federal Energy 
Regulatory Commission (Commission) 
intends to cease its follow-up efforts to 
recover certain Btu Refunds due and 
owing by certain first sellers because (1) 


The first sellers cannot be located and it 
is unlikely that any further efforts will 
result in the recovery of any refunds, or 
(2) the first seller has filed proceedings 
under the Bankruptcy Code or has 
otherwise been dissolved and recovery 
of the Btu refund is unlikely. The 
Commission action, however, does not 
waive the Btu refund which may be 
pursued later as circumstances warrant. 


DATE: This notice was issued February 
7, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Edward G. Gingold, Office of the 
General Counsel, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, (202) 208-2090. 


SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of this 
document in the Federal Register, the 
Commission also provides all interested 
persohs an opportunity to inspect or 
copy the contents of this document 
during normal business hours in room 
3308, 941 North Capitol Street NE., 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing {202) 208-1397. To 
access CIPS, set your communications 
software to use 300, 1200 or 2400 baud, 
full duplex, no-parity, 8 data bits, and 1 
stop bit. The full text of this notice will 
be avaialble on CIPS for 30 days from 
the date of issuance. The computer text 
on diskette in WordPerfect format may 
also be purchased from the 
Commission’s copy contractor, La Dorn 
Systems Corporation, also located in 
room 3308, 941 North Capitol Street NE., 
Washington, DC 20426. 


Notice of Proposed Commission Action 


Take notice that for the reasons set 
forth below the Federal Energy 
Regulatory Commission (Commission) 
intends to cease its follow-up collection 
efforts to recover Btu refunds which are 
due in 187 cases because (1) The first 
seller cannot be located and it is 
unlikely that any further efforts will . 
result in the recovery of any refunds, or 
(2) the first seller has filed proceedings 
under the Bankruptcy Code or has 
otherwise been dissolved.’ The 


1 The names of these first sellers are set forth on 
appendices A and B. Since some first sellers owe 
refunds to more than one pipeline, the number of 
first seller names set forth on the appendices is less 
than the number of cases. 
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Commission emphasizes, however, that 
it is not waiving or extinguishing the Btu 
refund obligations. The Commission’s 
staff will maintain a database so that 
any case involving a first seller which 
cannot be located may be reactivated if 
the first seller is subsequently located 
and if circumstances warrant pursuing 
payments. 


Background 


In 1983, the United States Court of 
Appeals for the District of Columbia 
Circuit vacated the Commission’s 
regulations which permitted first sellers 
to measure the Btu content of natural 
gas based on the condition of the gas as 
actually delivered (the “dry rule”) and 
required maximum lawful prices under 
the Natural Gas Policy Act of 1978. 
(NGPA) to be calculated by measuring 
Btu's under the “wet” rule which had 
been in effect under the Natural Gas 
Act. 

In Order No. 399, et seq.,* which 
implemented the court's decision, the 
Commission required first sellers to 
refund by November 5, 1986, all 
overcharges which resulted from the use 
of the dry rule in calculating the Btu 
content of gas.‘ in addition, the 
Commission required interstate and 
intrastate pipelines to file reports 
identifying first sellers who had not paid 
their Btu refunds. The Commission also 
required interstate pipelines to flow the 
Btu refunds through to their customers.® 

In excess of $1 billion has been 
refunded as a result of Order Nos. 399, 
et seq. The pipelines’ Order No. 399 ® 
reports, however, initially showed 5,610 
cases totalling over $140,000,000 where 
Btu refunds had not been paid. The 
Commission's staff has actively pursued 
payment of outstanding Btu refund 
obligations and has sent over 3,800 
letters directing payment of Btu refunds. 
As of January 1, 1991, staff's efforts have 


2 Interstate Natural Gas Association of America 
v. Federal Energy Regulatory Commission, 716 F.2d 
1 (D.C. Cir. 1983), cert. denied, 465 US. 1108 (1984). 

3 Order No. 399, 49 FR 37,735 (September 25, 1884), 
FERC Stats. & Regs. [Regulations Preambles 1982- 
1985] § 30,597 (Sept. 20, 1984); Order No. 399-A, 49 
FR 46,353 (Nov. 26, 1984), FERC Stats. & Regs. 
[Regulations Preambles 1982-1985] § 30,612 (Nov. 20, 
1984); Order No. 389-B, 50 FR 30,141 (July 24, 1985), 
FERC Stats. & Regs. [Regulation Preambles 1982- 
1985] § 30,651 (July 18, 1985). 

“Btu refunds ly were required for sales 
made from December 1, 1978 until September 1983. 

5 The Commission did not impose that condition 
on intrastate pipelines receiving the refunds. Where 
a state regulatory agency regulates the intrastate 
pipelines within its jurisdiction, it may determine 
the disposition of Btu refunds received by those 
pipelines. 

©The order required pipelines to file the reports 
by December 18, 1984, June 17, 2985, and January 5, 
1987. 
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reduced the number of pending Btu 
refund cases to 944 and the total of the 
unpaid refunds to approximately $32 
million. 


179 Cases Where First Sellers Cannot 
Be Located 


Appendix A lists the first sellers in 
179 pending cases where staff has sent 
at least one letter directing payment of 

-Btu refunds but the letter was returned 
as undeliverable. Staff has attempted to 
locate addresses from the Energy 
Information Administration buyer/seller 
system, Commission user fee data, the 
pipeline reporting the defaulting first 
seller, directory assistance at the area 
code of the first seller’s last known 
address, and reference books in the 
Commission’s library. In addition, staff.- 
requested a total of 31 interstate and 
intrastate pipelines by letters dated 
April 17 and November 8, 1989, to 
review lists which included the first 
sellers in these 179 cases and requested 
them to provide any addresses they 
might have for those first sellers. Staff 
subsequently sent letters to the address 
provided by the pipelines but the letters 
were returned as undeliverable to the 
first seller who owed the refund 
obligation. The refund obligations in 
these 179 cases range from $103.98 to 
$449,602.09; the sum of the refund 
obligations is $2,303,672.13.7 


$985,121.89 
264,471.04 
364,648.51 
627,507.27 
61,923.42 


The Commission believes that every 
reasonable avenue to locate these first 
sellers has been exhausted. The 
Commission also believes that 
expending any further resources on 
efforts to recover Btu refunds in these 
cases is unwarranted and is not likely to 
result in the recovery of any refunds. 


8 Cases Involving First Sellers Whose 
Assets Have Been Liquidated 


From January through September 1990, 
staff contacted first sellers and/or their 
representatives by telephone and by 
letter in Btu refund cases where 
bankruptcy had been indicated as the 
reason for nonpayment. Staff requested 
information on the type of bankruptcy 
proceeding (chapter 7 or 11), the status 
of the proceeding and whether the 
purchaser in each case had filed a claim 
regarding Btu refunds. As a result, staff 


’ The dollar range in these cases is as follows: 


has identified 7 cases, involving the first 
sellers listed in appendix B, where the 
first sellers filed bankruptcy under 
chapter 7 and the companies have been 
dissolved.* The refund obligations in 
these 7 cases range from $156.67 to 
$43,037.83; the sum of the refund 
obligations is $52,244.73. * 


In addition, staff has received 
documentation verifying that one first 
seller listed on appendix B, Mallard 
Exploration, Inc. (Mallard), has been 
dissolved under the Texas Business 
Corporations Act. Mallard, which owed 
a refund of $12,239.36 to Florida Gas 
Transmission Company, was issued a 
Certificate of Dissolution on July 14, 
1980, by the Secretary of State for Texas 
and Mallard’s assets have long since 
been disbursed. 

The Commission believes that it is not 
appropriate to continue to expend 
Commission resources attempting to 
recover the Btu refund obligations of 
these first sellers because the companies 
have been dissolved. 

In consideration of the foregoing, the 
Commission takes the action as set forth 
above. 


By direction of the Commission. 
Linwood A. Watson, Jr., 
Acting Secretary. 


Appendix A—First Sellers Which Cannot Be 
Located 


A.F. Roberts, Jr. 

American Resources Management Company 
Argonaut Energy Corporation 
Aspen Exploration 

Barranca (Warrior Management) 
Belcher, R.K. 

Big Lake Gas Corporation 
Bilbo Angelle Production 

Billy Lee Dye 

Boyd Operating Company 

Brad A Moss 

Brammer Energy, Inc. 
Broughton Oil Company 

Bruce Allen Rumage 

Bunker Exploration Company 
Cathy Lou Calderon 
Centennial Exploration, Inc. 
CFK 1979 A California 
Cherokee Energy 

Chesnut Oil Properties 

Clemco, Inc. 

CN Operating Company 
Coloma Petroleum, Inc. 
Comanche Oil Exploration, Inc. 


*In a Chapter 7 liquidation, a court trustee sells 
assets to pay creditors’ claims and the company 
ceases operations. 

®* The dollar range in these cases is as follows: 


Command Petroleum 

D&G Oil & Gas 

Darsey Operating Corporation 

David L. Johnson, Jr. 

Diamond S Gas Systems 

Diverse, Inc. 

Don Allen 

Donald D Bradshaw 

Drill Rite Corporation 

Dunbar Oil Ltd. 

Dwayne Hamilton 

ECM Oil & Gas 1981-1 Ltd. 

El Dorado Drilling, Inc. 

Excalibur Resources, Inc. 

Exploration Ltd. 

FCD Oil Corporation 

First Texas Petroleum, Inc. 

Flying Diamond Corporation 

Franklin Pipeline, Inc. 

Frederick Pearson & Mobley A Partnership 

French & Walker, Inc. 

GNC Energy 

Gail L. Carnes 

General Exploration Company 

George F. Carnes 

George Hart & Barbara Hart 

Greg Sorenson 

Gulf Coast Royalty 

Hamco Exploration & Development ~ 
Corporation 

Henry Oil & Gas 

Hill International Production 

1 & S Oil & Gas Company 

Independent Trading Company 

J] W Gas & Oil Company 

James E. Coleman 

James H. Isbell 

Jim A. Dawson 

Joe Ferguson 

John D. Schuler 

John Deeter 

John P. Castleman, Jr. 

Joy D. Nix 

Jumas Oil Corporation 

K & A, Inc. 

Keithville Operating Account 

Ketal Oil Producing Company 

Kihekah Corporation 

LL Narwold 

Leland Petroleum Production, Inc. 

Long Huey P 

Longhorn Gas 

Lonnie J. Buck 

Mineral Development Company Ltd. 

Mole Operating 

Moore Oil & Gas, Inc. 

National Oil Company 

National Petroleum Corporation 

Natural Gas Producers, Inc. 

Ocean Minerals, Inc. 

Okla-Tex Energy Corporation 

Oklahoma Oil Company 

Oswego Oil & Gas Company, Inc. 

Patterson Resources 

Paxton Petroleum Ltd. 

Peninsula Exploration Company 

Penroc Energy, Inc. 

Petroleum Consultants, Inc. 

Petroleum Producers of Chanute 

Phoenix Energy Corporation 

Pike Oil Company 

Poco Petroleum, Inc. 

Princeton Energy Corporation 

Quasar, Inc. 

Ray H. Potts 





RCR Energy Corp A/C Central National Bank Wellhead Ventures Corporation 


& Trust of Enid 
Regal Petroleum Corporation 
Republic Gas Gathering Systems, Inc. 
Resources Exploration Ltd. 
Robert S. Barnwell III 
Robin Investments, Inc. 
Rockwood Resources, Inc. 
Sabre Exploration 
San Saba, Inc. 
Sandra R. Hearst 
Scepter Corporation 
Sendero Oil Company 
Senoco, Inc. 
SLR New Mexico Associates 
Sovereign Exploration Company 
T.A. Mace 
T.W. Mahoney Drilling Company, Inc. 
Target Oil & Gas, Inc. 
TEC Corporation 
Teton Energy Company, Inc. 
Texana Producing Company 
Texas Energy Oil & Gas Corporation 
Thor Energy 
Total Exploration Company 
Trans-Canada Enterprises of Texas 
Trans-Pacific Oil & Gas, Inc. 
Trinity Oil & Gas Corporation 
Tucker Production Corporation 
UTE Energy Company 
Visa Energy Corporation 
Vista Resources, Inc. 
Warrior Management Company 
Way Oil Company 
Weaver, Carnes W. 
Weaver Exploration Company 
Weaver/Brock 


(1-31-91) 


Wesley R. 

Western Pacific Petroleum 

Wilson Gas Processing 

Windermere Petroleum, Inc. 

Zinn Petroleum Company - 
Appendix B—Liquidated First Sellers 
Ivanhoe Petroleum Company 

Jacobs, R L Oil & Gas Company 
Jacobs, Ross 

Mallard Exploration 

Peninsula Resources 

Phillip D. Parker 

Rebert B. Coleman 

[FR Doc. 91-3520 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP-91-1094-000, et al.] 


Colorado interstate Gas Co., et al.; 
Natural Gas Certificate Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Colorado Interstate Gas Company 
[Docket Nos. CP91-1094-000,' CP91-1095- 
000] 


February 4, 1991. 

Take notice that on January 31, 1991, 
Colorado Interstate Gas Company 
(Applicant), filed in the above 


1 These prior notice requests are not 
lidated. 


5,000 
1,825,000 
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referenced dockets, prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission’s tions under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection and in the 
attached appendix. 

Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation- 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the docket 
numbers and initiation dates of the 120- 
day transactions under § 284.223 of the 
Commission's Regulations has been 
provided by the Applicant and is 
included in the attached appendix. 

The Applicant also states that it 
would provide the service for each 
shipper under an executed 
transportation agreement, and that the 
applicant would charge rates and abide 
by the terms and conditions of the 
referenced transportation rate 
schedule(s). 

Comment date: March 21, 1991, in 
accordance with Standard Paragraph G 
at the end of this netice. 


otherwise 
tne CP dackat a umsamatte Siete GEM eniingsilitiany taliban: lf an ST docket is shown, 120-day transportation service was reported in it. 


2. K N Energy, Inc. 


[Docket Nos. CP91-1077-000, CP91-1078-000, 
CP91-1079-000} 


February 4, 1991. 


Take notice that on January 31, 1991, 
K N Energy, Inc. (Applicant), P:O. Box 
150265, Lakewood, Colorado 80214, filed 
in the above referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to — natural 
gas on behalf of various shi under 
its blanket certificate issued in Docket 


No. CP89-1043-000, pursuant to section 
7 of the Natural Gas Act, all as more 
fully set forth in the requests that are on 
file with the Commission and open to 
public inspection.? 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 


2 These prior notice requests are not 
consolidated. 


numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 

Applicant states that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 

Comment date: March 21, 1991, in 
accordance with Standard sittin G 
at the end of this notice. 
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CP91-1077-000 
(01-31-91) 


CP91-1078-000 
(01-31-91) 


CP91-1079-000 
(01-31-91) 


1 Quantities are shown in Mcf. : 
* if an ST docket is shown, 120-day transportation service was reported in it. 


3. Val Gas, L-P., V.H.C. Gas Systems, 
L.P., Western Gas Marketing USA 
Limited 


[Docket Nos. C187~-786-005, C187~825-007, 
Cls8-648-003] 


February 4, 1901. 


Take notice that on January 23, 1991, 
Val Gas, L.P. and V.H.C. Gas Systems, 
LP. of 530 McCullough Avenue, San 
Antonio, Texas 78215, and Western Gas 
Marketing USA Limited of Suite 2230, LB 
-127, 600 North Pearl Street, Plaza of the 
Americas, Dallas, Texas 75201 
(Applicants), each filed an application 
pursuant to sections 4 and 7 of the 
Natural Gas Act and the Federal Energy 
Regulatory Commission’s (Commission) 
regulations thereunder to amend their 
bianket limited-term certificates with 
pregranted abandonment previously 
issued by the Commission in Docket 
Nos. C187~786-004, CI87-825-005 and 
C187-648-002 for terms expiring March 
31, 1991 to extend the term of such 
authorizations, all es more fully set forth 
in the applications which are on file 
with more fully set farth in the 
applications which are on file with the 
Commission and open for public 
inspection.*® 

Applicants in Docket Nos, C187-825- 


® This notice does not provide for consolidation 
for hearing of the several matters covered herein. 


CP91~ 
(1-30-91) 


CP91-1067-000 
(1-30-91) 


005 and CJ87-825-007 request extension 
for one year, through March 31, 1992. 
Applicant in Docket No, CI87~786-005 
also requests that its blanket certificate 
be amended to include sales for resale 
in interstate commerce of imported LNG 
from all sources. Applicant in Docket 
No. C187-648-003 requests extension for 
an unlimited term or for one year from 
the date Applicant accepts the amended 
certificate. Applicant in Docket No. 
C188-648-003 also requests that its 
blanket certificate be amended to 
include sales for resale in interstate 
commerce of (1) liquefied natural gas, {2) 
gas purchased from interstate natural 
gas pipelines pursuant to interruptible 
sales service (ISS) programs, and (3) gas 
purchased from “non-first sellers” such 
as intrastate pipelines and local 
distribution companies. 

Comment date: February 22, 1991, in 
accordance with Standard Paragraph J 
at the end of this notice. 

4. Transcontinental Gas Pipe Line 
Corporation, Transcontinental Gas Pipe 
Line Corporation, ANR Pipeline 
Company 

[Docket Nos. CP91~1066-000, CP91-1067-000, 
CP91-1068-000] 

February 4, 1991. 

Take notice that the above referenced 
companies (Applicants) filed in 
respective dockets prior notice requests 


15,718,000 
400,000 
146,000,000 


pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under = 
Natural Gas Act for 

transport natural gas on behalf =. 
various shippers under blanket 
certificates issued pursuant to section 7 
of the national Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection.* 

Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average 
day, and annual volumes, and the 
docket numbers and initiation dates of 
the 120-day transactions under § 284.223 
of the Commission’s R ons has 
been provided by the Applicants and is 
included in the attached appendix. 

The also state that each 
would quate the service for each 
shipper under an executed 
transportation agreement, and that the 
Applicants would charge rates and 
abide by the terms and conditions of the 
referenced transportation rate 
schedules. 

Comment date: March 21, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 
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4 Quantities are shown in MMBtu unless otherwise indicated. 
® The CP docket corresponds to applicant’s blanket transportation certificate. If an ST docket is shown, 120-day transportation service was reported in it. 


5. Tennessee Gas Pipeline Company 


[Docket No. CP91-724-000} 
February 5, 1991. 


Take notice that on February 28, 1991, 
at 10 o'clock a.m., the Commission Staff 
will convene an informal technical 
conference in the above-captioned 
proceeding to discuss issues related to 
the proposal by Tennessee Gas Pipeline 
Company (Tennessee) to provide firm 
transportation service of up to 256,000 
Mcf/d and to construct and operate 
facilities to provide such service. 
Tennessee states that the proposed 
service is being offered as a competitive, 
mutually-exclusion alternative to the 
westernmost segments of the Empire 
State Pipeline (Empire) project. The 
conference will be held at the offices of 
the Federal Energy Regulatory 
Commission, 810 ist Street NE., 
Washington, DC 20426. All interested 
parties are invited to attend. Attendance 
at the conference will not confer party 
status. 


For further information contact 
Horatio A. Cipkus, Office of Pipeline 
and Producer Regulation, Federal 
Energy Regulatory Commission, room 
7300-L, 825 North Capitol Street NE., 
Washington, DC 20426, (202) 208-2150. 


Docket No. (date filed) 


CP91-1057-000 


CP91-1058-000 


1 Quantities 
2 The CP docket 


are shown in MMBtu unless otherwise indicated. 
et corresponds to applicant's blanket transportation certificate. If an ST docket is shown, 120-day transportation service was reported in it. 


6. CU Energy Marketing, Inc. 


[Docket No. CI91-53-000] 
February 5, 1991. 

Take notice that on January 29, 1991, 
CU Energy Marketing, Inc. (CU Energy) 
of 600, 800 Sixth Avenue SW., Calgary, 
Alberta, Canada T2P 3G3, filed an 
application pursuant to sections 4 and 7 
of the Natural Gas Act and the Federal 
Energy Regulatory Commission's 
(Commission) regulations thereunder for 
an unlimited-term blanket certificate 
with pregranted abandonment to 
authorize sales for resale in interstate 
commerce of domestic and imported 
natural gas subject to the Commission's 
NGA jurisdiction, all as more fully set 
forth in the application which is on file 
with the Commission and open for 
public inspection. 

Comment date: February 25, 1991, in 
accordance with Standard Paragraph J 
at the end of this notice. 


7. Transwestern Pipeline Company 
[Docket Nos. CP91-1057-000,® CP91-1058- 
000) 

February 5, 1991. 

Take notice that on January 30, 1991, 
Transwestern Pipeline Company 
(Transwestern), 1400 Smith Street, P.O. 
Box 1188, Houston, Texas 77251-1188 


® These prior notice requests are not 
consolidated. 


Related * dockets 


filed in the above referenced dockets, 
prior notice requests pursuant to 

§§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under Transwestern’s 
blanket certifiate issued in Docket No. 
CP88-133-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection and in the 
attached appendix. 

Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average 
day, and annual volumes, and the 
docket numbers and initiation dates of 
the 120-day transactions under § 284.223 
of the Commission's Regulations has 
been provided by Transwestern and is 
included in the attached appendix. 

Transwestern also states that it would 
provide the service for each shipper 
under an executed transportation 
agreement, and that Transwestern 
would charge rates and abide by the 
terms and conditions of the referenced 
transportation rate schedules. 

Comment date: March 22, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Start up date, rate 
schedule 


12-1-90, ITS-1 


Related 2 dockets 


ST91-6042-000. 


12-22-90, ITS-1 ST91-6506-000. 
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8. Mississippi River Transmission 
Corporation 


[Docket Nos. CP91-1053-000, CP91-1055-080, 
CP91-1056-000] 


February 6, 1991. 


Take notice that on January 30, 1991, 
Mississippi River Transmission 
Corporation, 9900 Clayton Road, St. 
Louis, Missouri 63124, filed in the 
respective dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission’s Regulations under the 


(1-30-91) 


CP91-1055-000 
(1-30-91) 


CP91-1056-000 
(1-30-91) 


1 Quantities 
* The CP docket 


9. Colorado Interstate Gas Company 


[Docket No. CP91-1093-000} 
February 6, 1991. 


Take notice that on January 31, 1991, 
Colorado Interstate Gas Company 
(CIG), Post Office Box 1087, Colorado 
Springs, Colorado 80944, filed in Docket 
No. CP91-1093-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205), for authorization to 
establish two new points of delivery for 
Eastern Colorado Utility Company 
(Eastern Colorado), an existing customer 
of CIG, under CIG’s blanket certificate 
issued in Docket No. CP83-21-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

CIG states that it proposes to 
construct and operate two new points of 
delivery for Eastern Colorado in Adams 
and Kiowa Counties, Colorado. It is 
stated that the Adams County delivery 
point would be utilized by Eastern 
Colorado to provide service to a non- 
hazardous waste disposal facility. It is 
further stated that the Kiowa County 
delivery point would be utilized by 
Eastern Colorado to provide service to 
pig farms. CIG indicates that the 
maximum volume of gas for delivery at 
the Adams County location would be 25 
Mcf per day and 286 Mef per day at the 
Kiowa County location. CIG states that 


Natural Gas Act for authorization to 
transport natural gas on behalf of 


various shippers under its blanket 


certificate issued in Docket No. CP89- 
1121-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the prior notice requests which 
are on file with the Commission and 
open to public inspection.® 

A summary of each transportation 


* These prior notice requests are not 
consolidated. 


otherwise indica 
to applicant's biank 


no change in Eastern Colorado's 
entitlements is proposed. 

CIG states that it would experience no 
significant impact on its peak day or 
annual sales resulting from the addition 
of the proposed delivery points and the 
anticipated deliveries resulting from the 
proposal would be accommodated by 
CIG’s existing transmission system 
without detriment or disadvantage to 
CIG’s other customers. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


10. Transcontinental Gas Pipe Line 
Corporation 

[Docket No. CP91-1027-000} 

February 6, 1991. 

Take notice that on January 25, 1991, 
Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston, Texas 77251, filed an 
application with the Commission in 
Docket No. CP91-1027-000 pursuant to 
section 7(b) of the Natural Gas Act 
(NGA), requesting permission and 
approval to abandon a transportation 
service it provides for Natural Gas 
Pipeline Company of America (Natural), 
all as more fully set forth in the 
application which is open to public 


inspection. 

Transco states that a Commission 
order issued January 23, 1979, in Docket 
No. CP78-431 (6 FERC $161,055) 


authorized it to transport and deliver up 


service which includes the shippers 
identity the peak day, average day and 
annual volumes, the receipt point(s), the 
delivery point(s}, the applicable rate 
schedule, and the decket number and 
service commencement date of the 120- 
day automatic authorization under 
§ 284.223 of the Commission's 
Regulations is provided in the attached 
appendix. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


CP89-1121-000, 
ST91-4991-000. 


CP89-1121-000, 
ST91-4992-000. 


] 11-15-90, FTS.........| CP89-1121-000, 


$T91-5833-000. 


¥ 


et transportation certificate. If an ST docket is shown, 120-day transportation service was reported in it. 


to 10,000 Mcf of natural gas per day for 
Natural pursuant to Transco’s FERC 
Rate Schedule X-178. Transco 
transports the gas for Natural’s account 
from South Marsh Island Block 106, 
offshore Louisiana, to South Marsh 
Island Block 66, offshore Louisiana, then 
onshore via its Southeast Louisiana 
Gathering System and other offshore 
Louisiana facilities to an 
interconnection with U-T Offshore 
System in Cameron Parish, Louisiana; 
Mobil Oil Corporation's La Gloria Plant 
in Jim Wells County, Texas; and 
additional interconnections in Jim Wells 
County, Texas. Transco also states that 
Natural via a January 24, 1990, letter 
requested Transco to terminate the 
transportation service effective January 
25, 1991. No facilities would be affected 
by Transco’s proposed amendment. 

Comment date: February 27, 1991, in 
accordance with Standard Paragraph F 
at the end of the notice. 


11. Natural Gas Pipeline Company of 
America 


[Docket Nos. CP91~1123-000, CP91~1124-000} 
February 6 1991. 

Take notice that Natural Gas Pipeline 
Company of America, 701 East 22nd 
Street, Lombard, Hilinois 60148 
(Applicant) filed in the above-referenced 
dockets, prior notice requests pursuant 
to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 





transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP86— 
582-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.” 


1 These prior notice requests are not 
consolidated. 


Docket No. (date filed) 


CP91-1123-000 
(2-4-91) 


USS, a Division of USX 
Corporation (End- 


user). 
Associated Natural Gas 
inc. (Marketer). 


CP91-1124-000 
(2-4-91) 


Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 


1 Offshore Louisiana and offshore Texas are shown as OLA and OTX. 


12. Midwestern Gas Transmission 
Company 


[Docket No. CP91-1125-000} 
February 6, 1991. 


Take notice that on February 4, 1991, 
Midwestern Gas Transmission 
Company (Midwestern), P.O. Box 2511, 
Houston, Texas 77252, filed in Docket 
No. CP91-1125-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to . 
provide an interruptible transportation 
service for Howell Gas Management 
Company, a marketer, under the blanket 
certificate issued in Docket No. CP90- 
174-000 pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the request that is on file with 
the Commission and open to public 
inspection. 


Midwestern states that, pursuant to 
an agreement dated December 21, 1990, 
under its Rate Schedule IT, it proposes 
to transport up to 50,000 Dt per day 
equivalent of natural gas. Midwestern 
indicates that the gas would be 
transported from Rvarious, and would 
be redelivered in Dvarious. Midwestern 
further indicates that it would transport 
50,000 Dt on an average day and 
18,250,000 Dt annually. 


Midwestern advises that service 
under § 284.223(a) commenced January 


1, 1990, as reported in Docket No. ST91- 
6541-000. 


Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


13. Florida Gas Transmission Company 
[Docket No. CP91-1160-000] 
February 6,1991. ~ 


Take notice that on February 5, 1991, 
Florida Gas Transmission Company 
(FGT), P.O. Box 1188, Houston, Texas 
77251-1188, filed in Docket No. CP91- 
1160-000 a request pursuant to § 157.205 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
(18 CFR 157.205 and 284.223) for 
authorization to perform an interruptible 
transportation service for Florida Gas 
Utility (shipper) under the blanket 
certificate issued by order issued in 
Docket No. RP89-50-000, e¢ a/, pursuant 
to section 7(c) of the Natural Gas Act, 
all as more fully set forth in the request 
which is on file with the Commission 
and open to public inspection. 


Specifically, Florida Gas proposes to 
implement a transportation service 
agreement dated November 27, 1990, 
providing for a maximum transportation 
quantity of 924,974 million Btu per day. 
It is indicated that Florida Gas would 
receive the gas at specified points 
located in Texas, Louisiana, Alabama, 
Mississippi, and Florida as well in the 
offshore areas of Texas and Louisiana 
and redeliver the gas at specified points 
located in Texas, Louisiana, Alabama, 
Mississippi, and Florida as well as the 
offshore areas of Texas and Louisiana. 
Florida Gas estimates peak day, average 
day and annual volumes of 924,974 
million Btu, 693,731 million Btu, and 
337,615,510 million Btu, respectively. It is 
stated that Florida Gas initiated a 120- 
day transportation service for shipper 
on November 27, 1990, as reported in 
Docket No. ST91-6408-000. 


Florida Gas states that no new 
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under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Related docket, 
start up date 


12-4-90, FTS, Firm .| ST91-6651-000, 
12-1-90. 


$T91-5879-000, 
12-1-90. 


: facilities would be required to 


implement the service. Florida Gas 
indicates that it would charge the rates 
and abide by the terms and conditions 
of its Rate Schedule ITS-1. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


14. Panhandle Eastern Pipe Line . 
Company 


[Docket Nos. CP91-1083-000, CP91-1084-000, 
CP91-1085-000, CP91-1086-000, CP91-1088- 
000, CP91-1089-000} 

February 6, 1991. 

Take notice that Applicant filed in the 
respective dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.® 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 

Applicant states that each of the 
proposed services would be provided 
under executed transportation 


® These prior notice requests are not 
consolidated. 
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agreement, and that Applicant would 
charge the rates and abide by the terms 


Docket No. (date filed) 


CP9i-1083-000 

(01-31-91) (Marketer). 
CP91-1084-000 Amgas, inc. (Marketer) 
(01-31-91) 


CP91-1085-000 
(01-31-91) 


CP91-1086-000 


Enserch Gas Company 
(01-31-91) 


(Marketer). 


CP91-1088-000 
(01-31-91) 


Transtate Gas Service 
(Marketer). 


Transok Ventures Co. 
(Marketer). 


CP91-1089-000 
(01-31-91) 


and conditions of the referenced 
transportation rate schedules. 


1 Quantities are shown in dth unless otherwise indicated. 
2 The ST docket is shown 120-day transportation service was reported in it. 


Standard Paragraphs 
F. Any person desiring to be heard or 


make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed; or if 
the Commission on its own motion 
believes that a formal hearing is 


required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

J. Any person desiring to be heard or 
make any protest with reference to said 
filings should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426 a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211, .214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 


6007 


Comment date: March 25, 1991, in 


accordance with Standard Paragraph G 
at the end of this notice. 


proceeding herein must file a petition to 
intervene in accordance with the 
Commission’s rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3536 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP91-1082-000, et al.] 


Tennessee Gas Pipeline Co., et al.; 
Natural Gas Certificate Filings 


February 8, 1991. 
Take notice that the following filings 
have been made with the Commission: 


1. Tennessee Gas Pipeline Company 


[Docket No. CP91-1082-000] 


Take notice that on January 31, 1991, 
Tennessee Gas Pipeline Company 
(Tennessee), P.O. Box 2511, Houston 
Texas 77252, filed in Docket No. CP91- 
1082-000, a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act, to provide firm 
transportation service for Eagle Natural 
Gas Company (Eagle), a marketer, under 
its blanket certificates issued in Docket 
Nos. CP87-115-000 and RP89-84, all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

Tennessee proposes to transport up to 
10,000 dekatherms (dt) of natural gas for 
Eagle on a peak day and average day, 





and 3,650,000 dt on an annual basis, 
under its FT-A Rate Schedule. 
Tennessee states that it would transport 
the for Eagle from receipt points located 
OLA to a delivery point located in MS. 
Tennessee avers that the ultimate point 
of delivery is in FL. Tennessee indicates 
that such service commenced on 
January 16, 1991, as reported in Docket 
No. ST90-6617. : 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


2. Trunkline Gas Company 


[Docket No. CP81-1087-000] 
February 8, 1991. 

Take notice that on January 31, 1991, 
Trunkline Gas Company (Trunkline), 
P.O. Box 1642, Houston, Texas 77251- 
1642, filed in Docket No. CP91-1087-000, 
a request pursuant to §§ 157.205 and 
284.223 of the Commission's Regulations 
under the Natural Gas Act, to provide 
transportation service on an 
interruptible basis for Entrade 
Corporation (Entrade), under its blanket 
certificates issued in Docket No. CP86- 
586-000, all as more fully set forth in the 
request ate with the Commission and 
opea to public inspection. 

Trunkline proposes to transport up to 
50,008 Mcf of natural gas for Coastal on 
a peak day, approximately 50,000 Mcf 
on an average basis and 18,250,000 Mcf 
on an annual basis, under its PT Rate 
Schedule. Trunkline states that it would 
transport the gas from receipt points in 
IL, LA, TN, TX, OLA, and OTX to 
Transco and ANR in LA., Trunkline 
indicates that such service commenced 
on November 28, 1990, as reported in 
Docket No. ST91-5824. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


3. Columbia Gulf Transmission 
Company 
[Docket No. CP91-1090-000] 

Take notice that on January 31, 1991, 
Columbia Gulf Transmission Company 
(Columbia Gulf), 2603 Augusta, Houston, 
Texas 77057, filed in Docket No. CP91- 
1090-000, a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act, to provide 
transportation service for Coastal Gas 
Marketing Company (Coastal), under its 
blanket certificates issued in Docket 
Nos. CP86-2396-000 and RP89-94, all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 


Columbia Gulf proposes to transport 
up to 30,000 MMBtu of natural gas for 
Coastal on a peak day, approximately 
10,000 MMBtu on an average basis and 
3,650,000 MMBtu on an annual basis, 
under its ITS-2 Rate Schedule. Columbia 
Gulf states that it would transport the 
gas from receipt points in High Island 
Blocks 446, 447A/448, and 447B, 
Offshore Louisiana, to a point in High 
Island Block 470, Offshore Louisiana. 
Columbia Gulf indicates that it 
commenced service for Coastal on 
December 1, 1990, under Section 284.223 
as reported in Docket No. ST91-6080. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


4. Northern Border Pipeline Company 


[Docket No. CP91-1161-000] 


Take notice that on February 5, 1991, 
Northern Border Pipeline Company 
(Northern Border), 2223 Dodge Street, 
Omaha, Nebraska 68102, filed in Docket 
No. CP91-1161-000, a request pursuant 
to §§ 157.205 and 284.223 of the 
Commission's Regulations underthe — 
Natural Gas Act, to provide interruptible 
transportation service for Texaco Gas 
Marketing Inc. (Texaco ‘Gas Marketing), 
under its blanket certificate issued in 
Docket No. CP86~395-000, all as more 
fully set forth in the request on file with 
the Commission and open to public 
inspection. 

Northern Border proposes to transport 
up to 125,000 MMBtu of natural gas for 
Texaco Gas Marketing) on.a peak day 
and average day and 45,625,000 MMBtu 
on an annual basis, under its ITS—1 Rate 
Schedule. Northern Border states that it 
would transport for Texaco Gas 
Marketing from multiple receipt points 
located in MT and ND to various 
delivery points in ND, MN, and IO. 
Northern Border indicates that such 
service commenced on December 18, 
1990, as reported in Docket No. ST91- 
6436. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5. Southern Natural Gas Company 


[Docket No. CP91-1070-000] 

Take notice that on January 30, 1991, 
Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmi 
Alabama 35202-2563, filed in Docket No. 
CP91-1070-000 an application pursuant 
to section 7(b) of the Natural Gas Act 
for permission and approval to abandon 
a portion of the contract demand 
allocated to South Carolina Pipeline 
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Corporation {South Carolina), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

It is stated that Southern and South 
Carolina executed a new service 
agreement dated December 1, 1990 for 
the sale and purchase of natural gas in 
quantities of up to 176,600 Mcf per day. 
It is further stated that under a previous 
service agreement, Southern was 
obligated to provide South Carolina with 
a contract demand of 210,900 Mcf per 
day. Southern states that since under 
the new service agreement Southern is 
obligated to serve South Carolina with 
less contract demand than it was 
previously obligated to serve under the 
old service agreement by 34,300 Mcf per 
day, Southern seeks to abandon this 
amount of firm sales service effective 
December 1, 1990. 

Comment date: March 1, 1991, in 
accordance with Standard Paragraph F 
at the end of the notice. 


6. Natural Gas Pipeline Company of 
America 


[Docket Nos. CP91-1118-000, CP91-1119-000, 
CP91-1120-000, CP91-1121-000, CP91-1122- 
000} 

Take notice that Natural Gas Pipeline 
Company of America, 701 East 22nd 
Street, Lombard, Illinois 60148, 
(Applicant) filed in the above-referenced 
dockets prior notice requests pursuant 
to $§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP86- 
582-000, pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection. 

1 These prior notice requests are not 
consolidated. 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 
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Docket No. (date filed) 


CP91-1118-000 Monarch Gas Company 
(02-04-91) (Distributor). 

CP91-1119-000 
(02-04-91) 


Chevron USA, Inc. 
(Producer). 


CP91-1120-000 
(02-04-91) 


Mega Natural Gas 
Company (Marketer). 


CP91-1121-000 


Gasmark, inc. 
(02-04-91) (Marketer). 


CP91-1122-000 


NGC Transportation, 
(02-04-91) 


Inc. (Marketer). 


7. Transwestern Pipeline Company 
[Docket No. CP91-1080-000} 


Take notice that on January 31, 1991, 
Transwestern Pipeline Company 
(Transwestern), P.O. Box 1188, Houston, 
Texas 77251-1188, filed in Docket No. 
CP91-—1080-000, a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act, to provide interruptible 
transportation service for Oxy U.S.A., 
Inc. (Oxy), a producer, under its blanket 
certificate issued in Docket No. CP88— 
133-000, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

Transwestern proposes to transport 
up to 5,000 MMBtu of natural gas for 
Oxy on a peak day, 3,750 MMBtu on an ~ 
average day and 1,825,000 MMBtu on an 
annual basis, under its ITS—-1 Rate 
Schedule. Transwestern states that it 
would transport for OXY from receipt 
points located in AZ, NM, OK, and TX 
to a delivery point located in NM. 
Transwestern indicates that such 
service commenced on January 1, 1991, 
as reported in Docket No. ST91-6507. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


8. Florida Gas Transmission Company 


[Docket No. CP91-1081-000] 

Take notice that on January 31, 1991, 
Florida Gas Transmission Company 
(FGT), 1400 Smith Street, Houston, 
Texas 77002, filed in Docket No. CP91- 
1081-000, a request pursuant to 
§§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act, to provide interruptible 
transportation service for Houston Pipe 
Line Company (Houston), under its 
blanket certificate issued in Docket Nos. 
CP89-555-000 and RP89-50, all as more 
fully set forth in the request on file with 
the Commission and open to public 
inspection. 


FGT proposes to transport up to 50,000 
MMBtu of natural gas for Houston on a 
peak day, 37,500 MMBtu on an average 
day and 18,250,000 MMBtu on an annual 
basis, under its ITS-1 Rate Schedule. 
FGT states that it would transport for 
Houston from receipt points located in 
TX, LA, MS, AL, FL, and various 
counties of TX. FGT indicates that such 
service commenced on December 22, 
1990, as reported in Docket No. ST91- 
6475. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


9. Colorado Interstate Gas Company 


[Docket No. CP91-1110-000} 


Take notice that on February 1, 1990, 
Colorado Interstate Gas Company 
(CIG), P.O. Box 1087, Colorado Springs, 
Colorado 80944, filed in Docket No. 
CP91-1110-000 an application pursuant 
to section 7(c) of the Natural Gas Act for 
a certificate of public convenience and 
necessity authorizing the construction 
and operation of pipeline lateral and 
compression facilities which would 
enable CIG to transport for third parties 
and for system supply, gas produced in 
the Uinta Basin and other contiguous 
Rocky Mountain production areas, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Specifically, CIG proposes to 
construct and operate a major new 
lateral facility, designated as the Uinta 
Basin Lateral, from Uinta County in 
eastern Utah to an interconnection with 
its Wyoming Mainline in southern 
Wyoming near the town of Wamsutter 
in Sweetwater County. It is stated that 
the project would consist of 
approximately 223 miles of 20-inch 
pipeline, two compressor stations, 
totaling 26,390 horsepower, measuring 
facilities, and certain non-jurisdictional 
facilities. It is indicated that the 


ST91-6071-000, 
12-01-90, 


ST91-6224-000, 


12-06-90, ITS, 
i 12-06-90. 


Interruptible. 


11-31-90, ITS, ST91-6072-000, 
interruptibie. 


12-01-90. 


11-21-90, FTS, 
Firm. 


ST91-5886-000, 
12-01-90. 


11-21-90, FTS, 
Firm. 


ST91-5874-000, 
12-01-90. 


capacity of the proposed lateral is 
178,000 Mcf per day and the project 


‘would cost an estimated $85,000,000. 


CIG states that the project would be ° 
financed with corporate funds. 

CIG explains that approximately 98 
percent of the capacity of the proposed 
lateral is committed on a long-term 
basis: 64 percent to firm transportation 
for five specific shippers for contract 
terms of at least 6 years and 34 percent 
for CIG’s system supply. CIG states that 
as an open-access transporter, it would 
provide interruptible transportation 
service for any shipper and would hold 
an open season for receipt of firm 
transportation requests subsequent to 
the receipt of an acceptable certificate 
for the proposed facilities. It is asserted 
that all transportation service would be 
provided pursuant to CIG’s FERC tariff, 
Original Volume No. 3. 

If necessary, a technical conference 
will be convened to consider issues and 
concerns raised in conjunction with the 
application. 

Comment date: March 1, 1991, in 
accordance with Standard Paragraph F 
at the end of this notice. 


10. United Gas Pipe Line Company 


{Docket Nos. CP91-1134-000, CP91-1135-000, 
CP91-1136-000, CP91-1137-000, CP91-1138- 
000) 

Take notice that on February 4, 1991, 
United Gas Pipe Line Company 
(Applicant), P.O. Box 1478, Houston, 
Texas 77251-1478, filed in the above 
referenced dockets, prior notice requests 
pursuant to § 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP88-6- 
000, pursuant to section 7 of the Natural 
Gas Act, all as more fully set forth in the 
prior notice requests which are on file 





- with the ae a and open to public 


.. Onan to each 


transaction, i the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 


® These prior notice requests are not 
consolidated. 


CP91-1134-000 
(2-4-91) 


CP91-1135-000 
(2-4-91) 


CP91-1136-000 
(2-4-91) 


CP91-1137-000 
(2-491) 


[Docket Nos. CP91=1114-900, CP91-1115-000, 
CP91-1116-000} 

Take notice that the above referenced 
companies (Applicants) filed in 
respective dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under blanket 
certificates issued pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the prior notice requests 


GP91-1114-000 
2-1-1 


CP91-1116-000 
2-1-91 
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rate schedule, the peak day, average day proposed services would be provided 


and annual volumes, and the in‘tiation 
service dates and related docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations has been provided by 


Applicant and is summarized in the 
attached appendix. 


Applicant states that each of the 


eee ee ee geek Fe 


AL, LA, MS, TX..................| AL, FL, LA, MS, TX...... 


which are on file with the Commission 
and open to public inspection.* 
Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average 
day, and annual volumes, and the 
docket numbers and initiation dates of 
the 120-day transactions under § 284.223 


8 These prior notice requests are not 
consolidated. 


36,500,000 


75,000 
75,000 
27,375,000 


250,000 
250,000 
91,250,000 


under an executed transportation 
agreement, and that Applicant would 
charge rates and abide by the terms and 
conditions of the referenced 
transportation rate schedule(s). 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


ST91-6244-000, 
3 


Interruptible. 10-30-86. 
11-26-90, ITS, 
Interruptible, 

| #2-31-90, ITS, 
Interruptible, 


1-2-91, ITS, 


ST91-6243-000, 
8-17-89.4 


ST91-6581-000, 
6-22-89." 


ST91-6467-000, 
4-23-86; 
Am. 12-14-90. 
ST91-6468-000 
10-1-88; 
Am. 12-10-90. 


<--ee| 1-8-9, ITS, 


of the Commission's Regulations has 
been provided by the Applicants and is 
included in the attached appendix. 

The Applicants also state thateach ~ 
would provide the service for each 
shipper under an executed 
transportation agreement, and that the 
Applicants would charge rates and 
abide by the terms and conditions of the 
referenced transportation rate 
schedules. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


CP88-532-000, 
‘$T91-6229-000. 


to apploant’s dianket transportation cemificale. i an ‘ST docket is shown, 120-day transportation service wes reported in it 
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12. Natural Gas Pipeline Company of 
America 


[Docket Nos. CPS1~1072-000, CP91~-1073-000, 
— CP91-1075-000, CP91-1076— 
000 


Take notice that on January 31, 1991, 
Natural Gas Pipeline Company of 
America, 701 East 22nd Street, Lombard, 
Illinois 60148, (Natural) filed pzior notice 
requests with the Commission in the 
above-referenced dockets pursuant to 


§§ 157.205 and 284.223 of the 


CP91-1072-000 
CP91-1073-000 
CP91-1074-000 
CP91-1075-000 


CP91-1076-000 


Standard Paragraphs 
F. Any person desiring to be heard or 


make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 


if no motion to intervene is filed within 


Commission’s Regulations under the 
Natural Gas Act (NGA) for 
authorization to transport natural gas on 
behalf of various shippers under its 
blanket certificate issued in Docket No. 
, pursuant to section 7 of 

the NGA, all as more fully set forth in 
the requests which are open to public 
inspection.* 

Information applicable to each 
transaction, including the shipper’s 


* These prior notice requests are not consolidated. 


the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 


be treated as an application for 


6011 


identity; the type of transportation 
service; the appropriate transportation 
rate schedule; the peak day, average 
day, and annual volumes; the service 
initiation date; and related ST docket 
number of the 120-day transaction under 
§ 284.223 of the Commission's 
Regulations, has been provided by 
Natural, as summarized in the attached 
appendix. 

Comment date: March 25, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


11-21-90, FTS, 
Firm. 

10-16-90, FTS, 
Firm. 


11-19-90, FTS, 
Firm. 


authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3535 Filed 9-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Project No. 10870-001—Georgia] 


Fall Line Hydro Co.; Surrender of 
Preliminary Permit 


February 8, 1991. 

Take notice that Fall Line Hydro 
Company, permittee for the Caruther’s 
Mill Project, located on the Apalachee 
River in Walton County, Georgia, has 
requested that its preliminary permit be 
terminated. The preliminary permit was 
issued on June 26, 1990, and would have 
expired on May 31, 1993. The permittee 
states that the proposed project would 
not be economically feasible. 

The permittee filed the request on 
November 20, 1990, and the preliminary 
permit for Project No. 10870 shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday or holiday as 
described in 18 CFR 385.2007, in which 


case the permit shall remain in effect 





through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR part 4, may be filed on 
the next business day. 

Lois D. Cashell, 

Secretary. 


[FR Doc. 91-3533 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. TA91-1-1-002 and RP89-251- 


012] 


Alabama-Tennessee Natural Gas Co.; 
Proposed PGA Adjustment 


February 8, 1991. 


Take notice that on January 31, 1991, 
Alabama-Tennessee Natural Gas 
Company (Alabama-Tennessee), Post 
Office Box 918, Florence, Alabama 
35631, tendered for filing as part of its 
FERC Gas Tariff, First Revised Volume 
No. 1, the following tariff sheet: 


Twenty Fourth Revised Sheet No. 4 


The tariff sheet is proposed to become 
effective January 1, 1991. Alabama- 
Tennessee states that the purpose of the 
instant filing is to revise its rates to 
reflect the implementation of an interim 
settlement approved by the Commission 
on December 17, 1990 in Docket No. 
RP89-251 and to make certain 
corrections to its previous filings in the 
captioned proceeding. 

Alabama-Tennessee states that copies 
of the tariff filing have been mailed to 
all of its jurisdictional customers and 
affected State Regulatory Commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before February 15, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 


[FR Doc. 91-3529 Filed 2-13-01; 8:45 am] 
BILLING CODE 6717-01-M 


(Docket No. TM91-3-48-001] 


ANR Pipeline Co.; Proposed Changes 
in FERC Gas Tariff 


February 8, 1991. 


Take notice that ANR Pipeline 
Company (““ANR”) on February 1, 1991 
tendered for filing as part of its Original 
Volume No. 1 FERC Gas Tariff, six 
copies each of the following tariff sheets 
which ANR proposes to be effective 
March 1, 1991: 


Fifth Revised Sheet No. 116 
Fourth Revised Sheet No. 117 
Fourth Revised Sheet No. 118 
Fourth Revised Sheet No. 119 
Third Revised Sheet No. 120 
Third Revised Sheet No. 121 
Fourth Revised Sheet No. 124 
Fourth Revised Sheet No. 125 
Third Revised Sheet No. 126 
Third Revised Sheet No. 127 
Second Revised Sheet No. 130 
Second Revised Sheet No. 131 


The above referenced sheets are being 
submitted as the second and final part 
of ANR’s Second Annual Reconciliation 
of the portions of buyout buydown costs 
recovered by means of Fixed Monthly 
Charges contained in Docket Nos. RP89- 
45, RP89-127, RP89-193, RP90-18, RP90- 
46 and RP91-35, pursuant to § 18.3 of the 
General Terms and Conditions of its 
Volume No. 1 Tariff. The restated Fixed 
Monthly Charges will be billed by ANR 
during the period March 1, 1991 through 
January 31, 1992, and are set forth on the 
above referenced tariff sheets. 

ANR states that copies of the filing 
were served upon all of its sales 
customers and interested State 
Commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NW, 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before February 15, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-3528 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket No. TA91-1-31-000] 


Arkla Energy Resources; Filing of 
Revised Tariff Sheets R 
Quarterly PGA Adjustment 


February 8, 1991. 

Take notice that on January 31, 1991, 
Arkla Energy Resources (AER), a 
division of Arkla, Inc., tendered for filing 
the following tariff sheets to become 
effective April 1, 1991: 

Original Volume No. 3 

12th Revised Sheet No. 185.1 

2nd Revised Volume No. 1 

2nd Revised Sheet No. 11 

2nd Revised Volume No. 1 

2nd Revised Sheet No. 16 


These tariff sheets reflect AER's third 
annual PGA filing made under the 
Commissioner's rules of Order Nos. 483 
and 483-A. 

The proposed changes would - 
decrease AER's system cost by $76.210 
and its revenue from jurisdictional sales 
and service by $320 for the PGA period 
of April, May, and June 1991 as 
adjusted. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825, 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §§ 1.8 and 
1.10 of the Commission's rules of 
practice and procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before 
February 27, 1991. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the © 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3524 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP90-153-003] 


El Paso Natural Gas Co.; Motion To 
Place Tariff Sheets Into Effect 


February 8, 1991. 

Take notice that El Paso Natural Gas 
Company (“El Paso”), on February 1, 
1991, tendered for filing pursuant to 
Section 4(e) of the Natural Gas Act and 
§ 154.67(a) of the Federal Energy 
Regulatory Commission's 
(“Commission”) Regulations under the 
Natural Gas Act, a motion to place into 
effect on February 1, 1991 certain tariff 
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sheets to its Second Revised Volume No. 
1 FERC Gas Tariff. 

El Paso states that on August 1, 1990, 
it filed with the Commission in the 
captioned docket a revision to Rate 
Schedule IS-1, Interruptible Sales 
Service, in compliance with the order 
issued March 16, 1990 at Docket No. 
CP88-332-003. The tendered tariff 
sheets, when accepted by the 
Commission and permitted to become 
effective, serve to (i) provide that title 
transfer of interruptible sales gas shall 
occur at mainline receipt points and {ii) 
provide for the elimination of the 
minimum rate under Rate Schedule IS-1. 
By order issued August 31, 1990 at 
Docket No. RP90-153-000, the 
Commission conditionally accepted the 
tariff sheets for filing, suspended their 
effectiveness for five (5) months to 
become effective February 1, 1991, 
subject to refund, subject to the outcome 
of El Paso’s pending rate case at Docket 
No. RP88-44-000, et a/., subject to 
various other proceedings, and subject 
to the outcome of the technical 
conference established in such order. 

EI Paso also states that on September 
17, 1990 at Docket No. RP90-153-000 in 
compliance with the August 31, 1990 
order, El Paso filed a revised tariff sheet 
reflecting tariff language stating that any 
discount from the overall maximum ISS 
rate shall be deemed to have come from 
the transportation component of the 
overall rate before coming from any 
other component of the overall rate and 
workpapers with detailed calculations 
of the gas and non-gas components to 
support the calculation of the maximum 
rate under Rate Schedule IS-1 and 
address the questions set forth in part E 
of the order. 

El Paso’s motion placed into effect 
those tariff sheets approved by the 
Commission’s August 31, 1990 order, as 
revised in the September 17, 1990 filing, 
effective February 1, 1991. Such tariff 
sheets incorporate all applicable rate 
changes, as approved by the 
Commission, which have occurred since 
the initial filing. 

El Paso states that copies of the filing 
were served upon each person 
designated on the official service list 
compiled by the Secretary in Docket No. 
RP90-153-000, and, otherwise, upon all 
interstate pipeline system customers of 
El Paso and all interested state 
regulatory commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20428, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedures (18 CFR 385.214, 385.221 


(1990)). All such protests should be filed 
on or before February 15, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 


and are available for public inspection. — 


Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3525 Filed 2-13-91; 8:45 am} 
BILLING CODE 6717-01-14 


[Docket Nos. RP89-37-015; RP&9-82-012; 
CP90-406-003; CP75-104-074] 


High Island Offshore System; 
Compliance Filing 


February 8, 1991. 


Take notice that on January 29, 1991, 
High Island Offshore System (HIOS) 
filed with the Federal Energy Regulatory 
Commission (Commission) the following 
tariff sheets reflecting a reduction in 
HIOS'’ rates effective March 1, 1991: 


First Revised Volume No. 1 


Fifth Revised Sheet No. 8 
Second Revised Sheet No. 8A 


Pursuant to Article VI of the HIOS 
Stipulation and Agreement approved by 
the Commission on October 30, 1990, in 
the above-designated proceedings, HIOS 
has filed revised tariff sheets to reflect 
reductions in the annual amounts 
charged to HIOS for measurement, 
dehydration and separation under ANR 
Pipeline Company’s Rate Schedule X-64, 
as approved by the Commission in a 
Letter Order dated January 3, 1991 in 
Docket No. RP89-39-003. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211 (1990)). All such protests should 
be filed on or before February 15, 1991. 
Protests will be considered by the 
Commission in determining the 
approximate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Copies of this filing are 
on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3534 Filed 2-23-01; 845 am] 
BILLING CODE 6717-01-10 


[Docket No. TA9T-5-000) 


Midwestern Gas Transmission Co.; 
Rate Filing Pursuant to Tariff Rate 
Adjustment Provisions 


February 8, 1991. 

Take notice that on January 31, 1990, 
Midwestern Gas Transmission 
Company (Midwestern) filed the 
following revised tariff sheets to First 
Revised Volume No. 1 of its FERC Gas 
Tariff to be effective April 1, 1990: 


Twenty-third Revised Sheet No. 5 
Eighteenth Revised Sheet No. 6 


Midwestern states that the purpose of 
this revision is to change the rates on 
Midwestern’s system through the 
Annual Purchased Gas Adjustment 
(PGA) filing pursuant to Sections 18 and 
19 of the General Terms and Conditions 
of Midwestern's Tariff. 

Midwestern states that the Current 
Purchased Gas Cost Rate Adjustments 
reflected on Revised Sheet Nos. 5 and 6 
consist of ${.1398] per dekatherm 
adjustment to the gas rate, and a $.02 
per dekatherm adjustment to the 
demand rate. 


Midwestern states that the revisions 
also to reflect a ${.0214) per dekatherm 
surcharge adjustment to the gas rates 
and a $(.08) per dekatherm surcharge 
adjustment to the demand rate for 
amortizing the Unrecovered Gas Cost 
Account. 


Midwestern states that copies of the 
filing have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 


Any person desiring to be heard or to 
protest this filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before February 27, 1991. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 


must file a motion to intervene. 
Copies of this filing are on file with 

the Commission and are available for 

public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doe. 91-3527 Filed 2-13-01; 8:45 am] 

BRLING CODE 6717-01-80 
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[Docket No. RP86-136-014] 


National Fuel Gas Supply Corporation; 
Proposed Changes in FERC Gas Tariff 


February 8, 1991. 

Take notice that on January 31, 1991, 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing as part 
of its FERC Gas Tariff, Second Revised 
Volume No. 1, the following tariff sheets, 
proposed to become effective on 
December 5, 1990: 


Substitute Original Sheet No. 1 
Substitute Original Sheet No. 2 
Substitute Original Sheet No. 6 
Substitute Original Sheet No. 10 
Substitute Original Sheet No. 11 
Substitute Original Sheet No. 50 
Original Sheet Nos. 51 through 53 
Substitute Original Sheet No. 54 
Substitute Original Sheet No. 289 
Sheet Nos. 290 through 295 

Substitute. Original Sheet No. 296 


National's filing is to correct its tariff 
sheets filed on December 3, 1990, to 
comply with the Commission's “Order 
Approving Settlement as Modified and 
Consolidating Proceedings” issued on 
November 1, 1990 in the above- 
referenced proceeding (“Order’).* 
National states that its substitute tariff 
sheets correct its inadvertent omission 
of its T-1 Rate Schedule and Service 
Agreement, consistent with the 60-day 
transition period allowed by our Order 
for National's implementation of “open- 
access” blanket transportation service 
on its system. 

National further states that Substitute 
Original Sheet No. 11 is to correct its 
previous overstatement of the minimum 
monthly demand quantity for Rate 
Schedule RQ sales service to Eastern 
Natural Gas Company. 

National states that copies of this 
filing were served upon the Company's 
jurisdictional customers and the 
Regulatory Commissions of the States of 
New York, Ohio, Pennsylvania, 
Delaware, Massachusetts and New 
Jersey. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before February 15, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 


‘l See, National Fuel Gas Corporation, Docket 
November 


Nos. RP86-136-000, et ai. (issued 1, 1990). 


proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3521 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-% 


[Docket No. TA91-1-16-004] 


National Fue! Gas Supply Corporation; 
Proposed Changes in FERC Gas Tariff 


February 8, 1991. 

Take notice that on January 31, 1991, 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing as part 
of its FERC Gas Tariff, the following 
tariff sheets, proposed to become 
effective on January 1, 1991: 


First Revised Volume No. 1 


41st Revised Sheet No. 4 
Alternate 41st Revised Sheet No. 4 


Second Revised Volume No. 1 
Substitute First Revised Sheet No. 5 


Alternate First Revised Sheet No. 5 
First Revised Sheet No. 6 


National states that its filing is to 
comply with the Commission's “Order 
Accepting and Rejecting Tariff Sheets, 
Denying Request for Waiver, and 
Convening Technical Conference” 
issued on January 25, 1991, in the above- 
referenced proceeding. 

National further states that 41st 
Revised Sheet No. 4 to First Revised 
Volume No. 1 reflects the reallocation of 
producer demand charges for recovery 
through its commodity sales rates, and 
utilizes as base tariff rates the rates in 
effect prior to its rate case settlement 
approved by the Commission’s order 
issued on November 1, 1990 at Docket 
Nos. RP86-136-000, et a/. In addition, an 
adjustment is said to be made for the 
annual reconciliation of National's 
Account No. 858 costs, as previously 
shown in National's revised tariff sheet 
filed on December 31, 1990 at Docket 
Nos. RP86-136-000, et a/. Alternate 41st 
Revised Sheet No. 4 is said to omit the 
Account No. 858 adjustment. 

Substitute First Revised Sheet No. 5 to 
National’s Second Revised Volume No. 1 
is said to reflect the settlement base 
tariff rates, together with the 
modification of National’s commodity 
sales rates required by the annual 
reconciliation of its Account No. 858 
costs. Alternate Substitute First Revised 
Sheet No. 5 omits the adjustment to 
commodity rates for the reconciliation of 
Account No. 858 costs. 

National states that First Revised 
Sheet No. 6 to Second Revised Volume 
No. 1 updates the GRI surcharge amount 
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applicable to Nationul'’s transportation 
rates. 

National states that copies of this 
filing were served upon the Company's 
jurisdictional customers and the 
Regulatory Commissions of the States of 
New York, Ohio, Pennsylvania, 
Delaware, Massachusetts and New 
Jersey. 

Any person desiring to protest-said 
filing should file a protest with the «- 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before February 15, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-3522 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TQ-90-2-27-001] 


North Penn Gas Co.; Compliance Filing 


February 8, 1991. 


Take notice that North Penn Gas 
Company (North Penn) on January 29, 
1991 tendered for filing Substitute 
Ninety-Eighth Revised Sheet No. PGA-1 
to its FERC Gas Tariff First Revised 
Volume No. 1. 

The revised tariff sheet is being filed 
in compliance with the Federal Energy 
Regulatory Commission's January 18, 
1991 letter order in Docket No. RP91-60- 
000, to reflect standby charges as a 
separately identified component of the 
rates. The revised tariff sheet also 
reflects changes in the cost of gas for the 
period June 1, 1990 through August 31, 
1990 and is proposed to be effective June 
1, 1990. The proposed change reflects an 
increase in the average cost of gas for 
the G-1 Rate Schedule of $.02731 per 
Mcf. 

While North Penn believes that no 
other waivers are necessary in order to 
permit this filing to become effective 
June 1, 1990, as proposed, North Penn 
respectfully requests waiver of any of 
the Commission’s Rules and Regulations 
as may be required to permit this filing 
to become effective June 1, 1990, as 
proposed. 
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North Penn states that copies of this 
letter of transmittal and all enclosures 
are being mailed to each of North Penn’s 
jurisdictional customers and State 
Commissions shown on the attached 
service list. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before February 15, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 91-3530 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA91-1-7-000] 


Southern Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff 


February 8, 1991. 

Take notice that on January 31, 1991, 
Southern Natural Gas Company 
(Southern) tendered for filing the 
following revised sheets to its FERC Gas 
Tariff, Sixth Revised Volume No. 1: 


First Revised Ninety-ninth Revised Sheet No. 
4A 


First Revised Eighteenth Revised Sheet No. 4] 


Southern states that the proposed 
tariff sheets and supporting information 
are being filed with a proposed effective 
date of April 1, 1991, pursuant to the 
Purchased Gas Adjustment clause of its 
FERC Gas Tariff and § 154.305 of the 
Commission's Regulations. 

The proposed tariff sheets reflect the 
following respective revisions to the 
current adjustment and surcharge 
adjustment components of Southern’s 
rates: 


_ Current Adjustment 


1. A decrease of 45.7¢ per Mcf at 1,000 
Btu in the commodity component. 

2. An increase of $.363 per Mcf at 
1,000 Btu in the demand component for 
Zone 1, a decrease of $.018 per Mcf at 
1,000 Btu in the demand component for 
Zone 2, and a decrease of $.019 per Mcf 
at 1,000 Btu in the demand component 
for Zone 3. 


Surcharge Adjustment 

1. A decrease of 9.897¢ per Mcf at 
1,000 Btu in the commodity component. 

2. An increase of $.237 per Mcf at 
1,000 Btu in the demand component. 

Consistent with the Commission’s 
August 27, 1990 order in Docket No. 
RP90-160-000, Southern has also 
renewed its request for PGA treatment 
of certain payments made by it in 
resolution of a pricing dispute relating to 
one of its gas purchase contracts. 

Southern states that copies of 
Southern’s filing were served upon all of 
the Southern’s jurisdictional purchasers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission’s Rules of 
Practice and Procedure (§ § 385.214, 
385.211). All such petitions or protests 
should be filed on or before February 27, 
1991. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 91-3526 Filed 2-13-91; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-83-000] 


United Gas Pipe Line Co.; Proposed 
Changes in FERC Gas Tariff 


February 8, 1991. 

Take notice that on February 1, 1991, 
United Gas Pipe Line Company 
(“United”) tendered for filing proposed 
changes to its FERC Gas Tariff, Second 
Revised Volume No. 1. 

United states that in submitting this 
filing, it seeks to effectuate reduced 
rates and revenue responsibility for all 
jurisdictional customers on its system 
for the six-month period April 1, 1991 
through September 30, 1991. United 
states further that the rate levels 
reflected on the tariff sheets in appendix 
A to the filing, when compared to 
United’s currently-effective rates under 
its Base Stipulation and Agreement in 
Docket Nos. RP85-209, RP88-92, et al., 
provide for substantial reductions in the 
rate levels and revenue responsibility of 
United's firm sales customers served 
under Rate Schedules PL, DG and G, 
and a rate decrease for United's firm 


and interruptible transportation 
customers served under Rate Schedules 
FTS and ITS. United proposes that the 
rate levels reflected on the tariff sheets 
in Appendix A shall become United's 
Base Tariff Rates for all jurisdictional 
services rendered, and shall remain 
United's Base Tariff Rate through 
September 30, 1991. 

In addition, United's filing provides 
for the cancellation, effective January 1, 
1991, of those portions of its FERC Gas 
Tariff related to United's terminated off- 
system transportation agreement with 
Northern Border Pipline Company under 
which Northern Border transported 
Canadian gas supplies for United 
through the eastern leg of the Alaskan 
Natural Gas Transportation System 
(“ANGTS”), including section 24 of the 
General Terms and Conditions of 
United’s tariff, which pertains to the 
flowthrough of ANGTS-related cost 
changes. 

United's filing provides that it shall 
become effective on the dates set forth 
on the attached tariff sheets, upon the 
occurrence of the following events on or 
before February 15, 1991: 

1. Entex, a division of Arkla, Inc., New 
Orleans Public Service, Inc., and 
Louisiana Gas Service Company (the 
“Complainants”) shall have filed with 
the Commission a Notice of Conditional 
Withdrawal of the complaint filed by 
such parties on November 19, 1990 in 
Docket No. RP91-28 pursuant to section 
5 of the NGA, and the accompanying 
offer of settlement (“the section 5 
Complaint”), and shall have 
conditionally requested that the 
Commission terminate, with prejudice, 
Docket No. RP91-28 contemporaneously 
with the effective date (i.e April 1, 1991) 
of United’s tariff sheets set forth in 
appendix A. 

2. All of United’s sales customers 
identified on appendix C to the filing 
shall have filed with the Commission a 
Notice of Conditional Withdrawal of 
any and all pleadings filed by such 
customers in Docket No. RP91-28 in 
support of the relief requested by the 
Complainants in that proceeding, and 
shall have conditionally requested that 
the Commission terminate, with 
prejudice, Docket No. RP91-28 
contemporaneously with the effective 
date (i.e. April 1, 1991) of United's tariff 
sheets set forth in appendix A. 

3. All of United's sales customers 
indentified on appendix C to the filing 
shall have filed with the Commission, on 
or before the date established for the 
filing of notices to intervene in the 
instant proceeding, a motion to 
intervene in support of Commission 
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ee of this rate filing in its 


"k All of United's sales customers 
identified on appendix C to the filing 
shall have filed with the Commission a 
written notice in Docket Nos. RP88-92, 
et al, stating that such customers: 

(a) Conditionally waive and relinquish 
any and a) rights to a reduction in rates 
or any refunds which may in any way 
be attributable to the termination by 
United of its off-system transportation 
agreement with Northern Border 
Pipeline Company, under which 
Northern Border transported Canadian 
gas supplies for United through the 
eastern leg of the Alaskan Natural Gas 
Transportation System (“ANGTS”), or 
as a result of any Commission action on 
the “Partial Initial Decision” issued 
November 2, 1990 by Presiding 
Administrative Law Judge David W. 
Miller in Docket Nos. RP88-92, et al.; 
and 

(b) Conditionally waive and 
relinquish any and all rights to receive 
the benefit of any reduction in either 
United's currently-effective rates for the 
period January 1, 1991 through March 31, 
1991, or the rates set forth on the tariff 
sheets attached to the instant filing on 
appendix A for the period April 1, 1991 
through September 30, 1981, as a result 
of any Commission action on the 
“Expedited Initial Decision” issued 
December 20, 1990 by Presiding 
Administrative Law Judge David W. 
Miller in Docket Nos. RP88-92, et al. 

United's filing provides further that, in 
addition to the four items above, the 
Commission must also have accepted on 
or before March 28, 1991, the tariff 
without material modification or 
condition. 

Inasmuch as the instant filing seeks to 
effectuate reduced rates and revenue 
responsibility for all jurisdictional 
customers on the United system for the 
six month locked-in period April 1, 1991 
through September 30, 1991, United 
requests that the Commission waive the 
applicable provisions of § 154.63(b), and 
all other regulations as necessary to 
permit United to render services at the 
reduced rate levels provided in the 
instant filing, effective on the dates set 
forth in the proposed tariff sheets upon 
the occurrence of the events described 
above on or before March 28, 1991. 

United also states the decrease in 
rates provided in the filing is not 
intended to trigger a new three-year 
filing period within the meaning of 
§ 154.303(e) of the Commission's 
regulations, 18 CFR 154.303{e). On or 
before March 31, 1991, United shall file 
with the Commission a general rate 
case, to be effective October 1, 1991, 
pursuant to section 4{e) of the NGA:and 


part 154 of the Commission's 
regulations, in satisfaction of the three- 
year filing requirement set forth in 18 
CFR 154.303{e). 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211. All such petitions or 
protests must be filed on or before 
February 15, 1991. Protests will not serve 
to make protestants parties to the 
proceeding. Any person wishing to 
become a party must file a motion to 


_intervene. Copies of this rate decrease 


filing are one file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

{FR Doc. 91-3523 Filed 2-13-91, 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. RP91-55-001] 


Williston Basin Interstate Pipeline Co.; 
Compliance Filing 


February 8, 1991. 

Take notice that on January 31, 1991, 
Williston Basin Interstate Pipeline 
Company (Williston Basin), suite 200, 
304 East Rosser Avenue, Bismarck, 
North Dakota 58501, tendered for filing 
under protest certain revised tariff 
sheets to First Revised Volume No. 1, 
Original Volume No. 1-A, Original 
Volume No. 1-B and Original Volume 
No. 2 of its FERC Gas Tariff. 

Williston Basin states that the revised 
tariff sheets were filed under protest in 
compliance with the Commission’s 
“Order Accepting Tariff Sheets Subject 
to Conditions, Rejecting Tariff Sheets, 
Establishing Conference and Denying 
Waiver” issued January 16, 1991 in 
Docket No. RP91-56-000 as more fully 
described in the filing. Williston Basin 
states that it intends to file a timely 
request for rehearing of the January 16, 
1991 Order. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before February 15, 1991. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
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intervene in this matter. Copies of this 
filing are on file with the Commission 


and are available for public inspection. 
Lois D. Cashell, 

Secretary. ' 

[FR Doc. 91-3532 Filed 2-13-91; 8:45 am] 
BILLING CODE 8717-01-M 


Office of Conservation and 
Renewable Energy 


[Case No. F-028] 


Energy Conservation Program for 
Consumer Products; Petition for — 
Waiver of Vented Home Heating 
pment Test Procedures From 
Appalachian Stove & Fabricators, Inc. 


AGENCY: Office of Conservation and 
Renewable Energy, Department of 


Energy. 


SUMMARY: Today's notice publishes a 
“Petition for Waiver” from Appalachian 
Stove & Fabricators, Inc. (Appalachian), 
requesting a waiver from the existing 
Department of Energy (DOE) test 
procedures for vented home heating 
equipment. Appalachian requests that 
DOE grant relief from the DOE test 
procedures relating to the use of pilot 
light energy consumption in the 
calculation of Annual Fuel Utilization 
Efficiency (AFUE), and the calculation 
of steady state efficiency of its AGS—44 
model vented heater. Appalachian 
claims that while the AGS-44 is capable 
of being tested in accordance with the 
DOE vented home heating equipment 
test procedure, the test procedure does 
not give a true representation of the 


. AGS-44 vented heater’s efficiency. DOE 


is soliciting comments, data, and 
information respecting the Petition for 
Waiver. 
DATES: DOE will accept comments, data, 
and information no later than March 18, 
1991. 
ADDRESSES: Written comments (8 
copies) shall be sent to: Department of 
Energy, Office of Conservation and 
Renewable Energy, Case No. DH-001, 
Mail Stop CE-90, Forrestal Building, 
room 6b-025, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-3012. 
FOR FURTHER INFORMATION CONTACT: 
Cyrus H. Nasseri, U.S. Department of 
Energy, Office of Conservation and 
Renewable Energy, Mail Stop CE-43, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9127. 
Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel, 
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Mail Stop GC-12, Forrestal Building, 

1000 Independence Avenue, SW., 

Washington, DC 20585, (202) 586-9507. 
SUPPLEMENTARY INFORMATION: The 
Energy Conservation Program for 
Consumer Products (other than 
automobiles) was established pursuant 
to the Energy Policy and Conservation 
Act (EPCA), Public Law 94-163, 89 Stat. 
917, as amended by the National Energy 
Conservation Policy Act (NECPA), 
Public Law 95-619, 92 Stat. 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 
Public Law 100-12, and the National 
Appliance Energy Conservation 
Amendments of 1988 (NAECA 1988), 
Public Law 100-357, which requires DOE 
to prescribe standardized test 
procedures to measure the energy 
consumption of certain consumer 
products, including vented home heating 
equipment. The intent of the test 
procedures is to provide a comparable 
measure of energy consumption that will 
assist consumers in making purchasing 
decisions. These test procedures appear 
at 10 CFR part 430, subpart B. 

DOE amended the prescribed test 
procedures by adding 10 CFR 430.27 on 
September 26, 1980, creating the waiver 
process. 45 FR 64108. 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petiticner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures or when the 
prescribed test precedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. The 
waiver generally remains in effect until 
final test procedure amendments 
become effective, resolving the problem 
that is the subject of the waiver. 

On September 21, 1990, Appalachian 
filed a petition for Waiver requesting 
waiver from the DOE test procedure for 
vented home heating equipment which 
is found at appendix O to subpart B of 
10 CFR part 430. Appalachian seeks a 
waiver regarding: (a) Pilot light energy 
consumption, and (b) steady state 
efficiency. 

Appalachian seeks a waiver from the 
provision in the DOE test procedure that 
requires measurement of energy input 
rate of the pilot light (Qp) and the use of 
this data in calculation of AFUE, where: 

AFUE=4400nssnyQin max/(4400nssQin 
max +2.5(4600)n» QP) 
Instead, Appalachian requests the 
allowance to delete Qp and accordingly 
delete the 2.5 (4600)nQp term in 


calculation of AFUE. Appalachian states 

that its instructions direct the consumer 

to turn off the pilot light. Therefore, the 
unit should not be penalized for the pilot 
light energy consumption: Since the 
current test procedure does not address 
this issue, Appalachian asks that the 
waiver be granted. 

Appalachian also seeks a Waiver 
from the DOE test procedure regarding 
the calculation of this unit’s steady state 
efficiency. Appalachian seeks a waiver 
from the provision in section 3.1.1 that 
requires calculation of steady state 
efficiency for manually controlled 
vented heaters with various input rates, 
be determined at a fue) input rate that is 
within 5 percent of 50 percent of the 
maximum fuel input rate. Appalachian 
states that since the manual control on 
its heater has three fixed gas rates and 
is not infinitely variable, it is not 
possible to obtain a rate of 50 percent of 
the maximum fuel rate specified in the 
regulations. Since the current DOE test 
procedure does not address this issue, 
Appalachian requests an alternative test 
procedure for calculation of steady 
efficiency based on weighted average of 
the three different gas settings. 

Pursuant to paragraph (b) of 10 CFR 
403.27, DOE is hereby publishing the 
“Petition for Waiver” in its entirety. The 
petition contains no confidential 
information. DOE solicits comments, 
data, and information respecting the 
petition. 

Issued in Washington, DC, February 6, 
1991, 

J. Michael Davis, 

Assistant Secretary, Conservation and 

Renewable Energy. 

September 21, 1990 

Mr. J.M. Davis, P-E., 

Assistant Secretary for Conservation and 
Renewable Energy, Forrestall Building, 
1000 Independence Avenue SW., 
Washington, DC 20585 


Your Reference: Sirus Nasseri 
Reference: Request for Waivers 


Dear Mr. Davis: I am enclosing our formal 
application for two waivers in respect to our 
gas fired wood stove, Model Number AGS44. 

This application is the result of a similar 
letter from Mr. I. Thow at Yale & NuTone 
dated July 26, 1990, and subsequent 
discussions between Mr. Nasseri and Mr. 
Thow which indicated that we would require 
to make the formal application as 
manufacturer. 

We hope that this application will now 
enable you to process our application without 
difficulty. 

If any difficulties arise, please let us know 
immediately. 


Yours sincerely, 
James Rice, 


Vice President. 
September 21, 1990 


Mr. J.M. Davis, P.E., 

Assistant Secretary for Conservation and 
Renewable Energy, Forrestall Building, 
1000 Independence Avenue SW., 
Washington, DC 20585 

RE: Request for Waivers 

Dear Mr. Davis: We wish to apply for 
acceptance of two waivers are requested is: 


Model AGS44 
Gas Fired Wood Stove for Natural Gas 


Waiver Request No. I 


This refers to: CPR Energy 10 parts 400 to 
499, part 430 subpart B, appendix C, section 
3.1.1—Gas fueled vented home heating 
equipment, section 4.2.4—Weighted average 
steady state efficiency. 

Introduction 


We have designed a gas fired heating 
appliance which has a visual flame effect 
very similar to that of a real wood burning 
stove and relatively high thermal efficiency 
for this tye of product. The appliance has 
recently been Certified by the American Gas 
Association to ANSI Standard Z21.11.1a- 
1989. 


Description 


The visual effect of the stove is achieved 
using a manually operated gas control (tap) 
supply three fixed gas settings. The reduced 
individual gas rates are achieved by fixed 
orifice holes in the control plug of a 
Sourdillion control which are set by the 
consumer by turning the control which are set 
by the consumer by turning the control knob 
to the required position. 

The positions obtainable on the control are: 

OFF 

1. Ignition—Pilot ignition only. 

2. Low Rate—({Main burner only}—24,500 
BTU’s/hr. 

3. Main burner & Middle Decorative 
Flames—28,000 BTU’s/hr. 

4. Main Burner & All Decorative Flames— 
$7,500 BTU’s/hr. 

Settings 2, 3 and 4 are considered 
comerically desirable to compare with the 
moods of a real wood burning fire and make 
the product attractive as a replacement for 
wood burning appliances. 


Requirements Sought To Be Waived 


In endeavoring to apply the current “Code- 
of Federal Regulations,” we find that section 
3.1.1 “Gas Fuel Vented Home Heating 
Equipment” refers to manually controlled 
heaters (last paragraph of Page 147). 

This paragraph states: 

“For manually controlled gas fueled vented 
heaters, with various input rates determine 
the steady state efficiency at a fuel input rate 
that is within 5% of 50% of the maximum fuel 
input rate.” : 

The manual control on our heater gives 
three fixed gas rates previously detailed and 
is not infinitely variable down to a zero gas 
rate. It is therefore not possible to obtain a 


‘rate of 50% of the maximum fuel input rate by 





operating the heater normally in accordance 
with the Manufacturer’s Users Instructions. 
The low rate is 65.3% of the maximum rate of 
28,000 BTU's/hour is a reduced visual flame 
picture which is more likely to be used than 
the minimum rate with no flame effect. 

Specific Requirements Sought To Be 
Waived 

Since the 50% rate specified in the 
Regulations can not be normally achieved on 
this product, we request that the requirement 
is waived for this appliance. 

Alternative Test Procedures 

For an alternative test procedure we 
request that the steady state efficiency 
should be assessed as an average of 
efficiencies obtained at settings 2, 3 and 4, 
but weight in favor of 0.6 setting 4, plus 0.3 
setting 3 and 0.1 setting 2. 


Waiver Request No. 2 


This refers to: CFR Energy 10, parts 400 to 
499, part 430, subpart b, appendix o, section 
3.5—Pilot Light Measurement, section 4.2.6— 
Annual Fuel Utilization Efficiency. 
Description 

The heater is fitted with a transient pilot 
for the purpose of smooth and safe ignition of 
the main burner while controlling the amount 
of heat to energize the thermoelectric valve 
incorporated in the control. Gas to the pilot 
for ignition of the main burner is obtained by 
depressing the contro! knob, holding in and 
pressing the piezo igniter to ignite the pilot. 
As soon as the pilot energizes the 
thermoelectric valve of the control, the main 
burner is ignited by turning the control from 
position 1 to 2. The pilot remains on at 
settings 2, 3 and 4, and by virtue of its 
position below the main burner, contributes 
to the heat release within the combustion 
chamber. 

When the heater is turned off after use in 
accordance with the Manufacturer's 
Instructions, the control knob is turned to the 
“OFF” position. This moves the control 
through the pilot ignition position 1 and the 
pilot is automatically turned off with this 
operation. 

Requirements Sought To Be Waived 


If the Manufacturer's Instructions, in 
conjunction with the control knob markings 
are observed by the user, the pilot will not be 
left on. Section 4.2.6: “Annual Fuel Utilization 
Efficiency” for manually controlled vented 
heaters gives the AFUE defined as: 

AFUE = 


44007 ss7 p Qin — max 
44007 ssy Qin—max + 2.5 (4600) 
#HQp 


The factor 2.5 (4600)N uQp in the 
denominator depresses the calculated AFUE 
value significantly, and unrealistically, if 
applied to a heater as described in the 
foregoing. 

We therefore request that the pilot factor 
2.5 (4600)N uQp is deleted from the 
assessment of AFUE figure more 
representative of actual operation in 
accordance with the Manufacturer's 
instructions. 


Other Models With Similar Features 

We believe this product is probably the 
first heater to be designed to simulate a wood 
stove and consequently we are unable to 
identify other manufacturers at this moment 
in time. 

A set of Users Instructions for the product 
is enclosed for your consideration. 

In accordance with the Code of Federal 
Regulations, we are writing to other 
manufacturers of vented heating products 
enclosing a copy of this request for waivers. 

If you require any further information, 
please let me know. 

Yours faithfully, 
James Rice, 
Vice President. 
[FR Doc. 91-3634 Filed 2-13-91; 8:45 am] 
BILLING CODE 6450-01-M 


[Case No. F-022} 


Energy Conservation Program for 
Consumer Products; Decision and 
Order Granting Waiver From Furnace 
Test Procedures to Carrier 
Corporation 


AGENCY: Office of Conservation and 
Renewable Energy, Department of 
Energy. 

ACTION: Decision and order. 


SUMMARY: Notice is given of the 
Decision and Order (Case No. F-022) 
granting Carrier Corporation (Carrier) a 
waiver for its 58SSC/395C, 58PAV/383K, 
58DHC/376C, 58RAV/373L induced 
draft gas furnaces and 58SXA/398A, 
58DX/399A induced draft condensing 
gas furnaces from existing Department 
of Energy (DOE) test procedures 
regarding blower time delay for 
determining the model's energy 
efficiency. 
FOR FURTHER INFORMATION CONTACT: 
Cyrus H. Nasseri, U.S. Department of 
Energy, Office of Conservation and 
Renewable Energy, Mail Station CE- 
43, Forrestal Building, 1000 
Independence Avenue, SW, 
Washington, DC 20585 (202) 586-9127. 
Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel, 
Mail Station GC-41, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC 20585 (202) 586- 
9507. 
SUPPLEMENTARY INFORMATION: In 
accordance with 10 CFR 430.27(g), notice 
is hereby given of the issuance of the 
Decision and Order as set out below. In 
the Decision and Order, Carrier has 
been granted a waiver for its 58SSC/ 
395C, 58PAV/383K, 58DHC/376C, 
58RAV/373L induced draft furnaces and 
58SXA/398A, 58DX/399A induced draft 
condensing furnaces, permitting the 
company to use an alternate test method 
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in determining the Annual Fuel 

Utilization Efficiency (AFUE). 
Issued in Washington, DC, February 6, 

1991. 

J. Michael Davis, 


Assistant Secretary, Conservation and 
Renewable Energy. 


Decision and Order 
Background 


The Energy Conservation Program for 
Consumer Products (other than 
automobiles) established pursuant to the 
Energy Policy and Conservation Act 
(EPCA), Public Law 94-163, 89 Stat. 917, 
as amended by the National Energy 
Conservation Policy Act (NECPA), 
Public Law 95-619, 92 Stat. 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 
Public Law 100-12, and the National 
Appliance Energy Conservation 
Amendments of 1988 (NAECA 1988), 
Public Law 100-357, requires DOE to 
prescribe standardized test procedures 
to measure the energy consumption of 
certain consumer products, including 
furnaces. The intent of the test 
procedures is to provide a comparable 
measure of energy consumption that will 
assist consumers in making purchasing 
decisions. These test procedures appear 
at 10 CFR part 430, subpart B. 

DOE amended the prescribed test 
procedures by adding 10 CFR 430.27 to 
create a waiver process. 45 FR 64108, 
September 26, 1980. Thereafter, DOE 
further amended its appliance test 
procedure waiver process to allow the 
Assistant Secretary for Conservation 
and Renewable Energy (Assistant _ 
Secretary) to grant an interim waiver 
from test procedure requirements to 
manufacturers that have petitioned DOE 
for a waiver of such prescribed test 
procedures. 51 FR 42823, November 26, 
1986. 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of the waiver. 

The interim waiver provisions, added 
by the 1986 amendment, allow the 
Assistant Secretary to grant an interim 
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waiver when it is determined that the 
applicant will experience economic 
hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that the Petition for Waiver will be 
granted, and/or the Assistant Secretary 
determines that it would be desirable for 
public policy reasons to grant immediate 
relief pending a determination on the 
Petition for Waiver. An interim waiver 
remains in effect for a period of 180 days 
or until DOE issues its determination on 
the Petition for Waiver, whichever is 
sooner, and may be extended for an 
additional 180 days, if necessary. 

Carrier filed a ‘Petition for Waiver” 
dated January 29, 1990, in accordance 
with § 430.27 of 10 CFR part 430. DOE 
published in the Federal Register on 
April 9, 1990, Carrier’s petition and 
solicited comments, data and 
information respecting the petition. 55 
FR 13182. Carrier also filed an 
“Application for Interim Waiver” under 
§ 430.27(g) which DOE granted on 
March 29, 1990. 55 FR 13182, April 9, . 
1990. 

No comments were received 
concerning either the “Petition for 
Waiver” or the “Interim Waiver.” DOE 
consulted with the Federal Trade 
Commission (FTC) concerning the 
Carrier petition. The FTC did not have 
any objections to the issuance of a 
waiver to Carrier. 


Assertions and Determinations 


Carrier’s Petition seeks a waiver from 
the DOE test provisions that require a 
1.5-minutes time delay between the 
ignition of the burner and the starting of 
the circulating air blower. Carrier 
requests the allowance to test using a 
66-seconds blower time delay when 
testing its 58SSC/395C, 58PAV/383K, 
58DHC/376C, 58 RAV/373L induced 
draft furnaces and 60-seconds when 
testing its 58SXA/396A, 58DX/399A 
induced draft condensing furnaces. 
Carrier states that since the 66-seconds 
and 60-seconds delay, respectively, are 
indicative of how these models actually 
operate and since such a delay results in 
an improvement in efficiency of 
approximately 0.4 and 0.7 percent, 
respectively, the waiver should be 
granted. 

Under specific circumstances, the 
DOE test procedures contain exceptions 
which allow testing with blower delay 
times of less than the prescribed 1.5- 
minutes delay. Carrier indicates that it 
is unable to take advantage of any of 
these exceptions for the 58SSC/395C, 
58PAV/383K, 583DHC/376C, 58 RAV/ 
373L induced draft furnaces and 58SXA/ 
398A, 58DX/399A induced draft 
condensing furnaces. 


Since the blower controls 
incorporated on the Carrier furnaces are 
designed to impose a 66-seconds and 60- 
seconds blower delay, respectively, in 
every instance of start up, and since the 
current provisions do not specifically 
address this type of control, DOE agrees 
that a waiver should be granted to allow 
the 66 and 60-seconds blower time 
delay, respectively, when testing the 
Carrier 58SSC/395C, 58PAV/383K, 
58DHC/376C, 58 RAV/373L induced 
draft furnaces and 58SXA/398A, 58DX/ 
399A induced draft condensing furnaces. 
Accordingly, with regard to testing the 
above series furnaces only, today’s 
Decision and Order exempts Carrier 
from the existing provisions regarding 
blower controls and allows testing with 
the 66 and 60-seconds delay, 
respectively. 

It is therefore, ordered that: 

(1) The “Petition for Waiver” filed by 
the Carrier Corporation (Case No. F- 
022) is hereby granted as set forth in 
paragraph (2) below, subject to the 
provisions of paragraphs (3), (4) and (5). 

(2) Notwithstanding any contrary 
provisions of appendix N of 10 CFR part 
430, subpart B, the Carrier Corporation 
shall be permitted to test its 58SSC/ 
395C, 58PAV/383K, 58DHC/376C, 58 
RAV/373L induced draft furnaces and 
58SXA/398A, 58DX/399A induced draft 
condensing furnaces on the basis of the 
test procedure specified in 10 CFR part 
430, with modifications set forth below: 

(i) Section 3.0 in appendix N is deleted 
and replaced with the following 
paragraph: 

3.0 Test Procedure. Testing and 
measurements shall be as specified in 
section 9 in ANSI/ASHRAE 103-82 with 
the exception of sections 9.2.2, 9.3.1, and 
9.3.2, and the inclusion of the following 
additional procedures: 

{ii) Add a new paragraph 3.10 in 
appendix N as follows: 

3.10 Gas-and-Oil-Fueled Central 
Furnaces. The following paragraph is in 
lieu of the requirement specified in 
section 9.3.1 in ANSI/ASHRAE 103-82. 
After equilibrium conditions are 
achieved following the cool-down test 
and the required measurements 
performed, turn on the furnaces and 
measure the flue gas temperature, using 
the thermocouple grid described above, 
at 0.5 and 2.5-minutes after the main 
burner(s) comes on. After the burner 
start-up, delay the blower start-up by 
1.5-minutes (t-), unless: (1) The furnace 
employs a single motor to drive the 
power burner and the indoor air 
circulating blower, in which case the 
burner and blower shall be started 
together; or (2) the furnace is designed to 
operate using an unvarying delay time 


that is other than 1.5-minutes, in which 
case the fan control shall be permitted 
to start the blower; or (3) the delay time 
results in the activation of a temperature 
safety device which shuts off the burner, 
in which case the fan control shail be 
permitted to start the blower. In the 
latter case, if the fan control is 
adjustable, set it to start the blower at 
the highest temperature. If the fan 
control is permitted to start the blower, 
measure time delay, (t-), using a stop 
watch. Record the measured 
temperatures. During the heat-up test for 
oil-fueled furnaces, maintain the draft in 
the flue pipe within +0.01 in. of water 
gauge of the manufacturer's 
recommended on-period draft. 

(iii) With the exception of the 
modifications set forth above, Carrier 
Corporation shall comply in all respects 
with the test procedures specified in 
appendix N of 10 CFR part 430, subpart 
B. 


(3) The waiver shall remain in effect 
from the date of issuance of this Order 
until DOE prescribes final test 
procedures appropriate to the 56SSC/ 
395C, 58PAV/383K, 58DHC/376C, 58 
RAV/373L induced draft furnaces and 
58SXA/398A, 58DX/399A induced draft 
condensing furnaces manufactured by 
Carrier Corporation. 

(4) This waiver is based upon the 
presumed validity of statements, 
allegations, and documentary materials 
submitted by the petitioner. This waiver 
may be revoked or modified at any time 
upon a determination that the factual 
basis underlying the petition is 
incorrect. 

(5) Effective February 6, 1991, this 
Waiver supersedes the Interim Waiver 
granted Carrier Corporation on March 
29, 1990. 55 FR 13182, April 9, 1990. (Case 
No. F-022). 

Issued In Washington, DC, February 6, 
1991. 

J. Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy. 

[FR Doc. 91-3635 Filed 2-13-91; 8:45 am] 
BILLING CODE 6450-01-M 


[Case No. F-021] 


Energy Conservation Program for 
Consumer Products; Decision and 
Order Granting Waiver From Furnace 
Test Procedures to Heil-Quaker 
Corporation 

AGENCY: Office of Conservation and 
Renewable Energy, Department of 
Energy. 

ACTION: Decision and order. 





SUMMARY: Notice is given of the 
Decision and Order (Case No. F-021) 
granting Heil-Quaker Corporation (Heil- 
Quaker) a waiver for its NUGK(—), 
NDGK(—), NUGS(—), condensing gas 
furnaces and NUGE(—), NDGE(—) 
induced draft gas furnaces from existing 
Department of Energy (DOE) test 
procedures regarding blower time delay 
for determining the model's energy 
efficiency. 
FOR FURTHER INFORMATION CONTACT: 
Cyrus H. Nasseri, U.S. Department of 
Energy, Office of Conservation and 
Renewable Energy, Mail Station CE- 
43, Forrestal Building, 1000 
Independence Avenue, SW.., 
Washington, DC 20585 (202) 586-9127. 
Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel, 
Mail Station GC-41, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC 20585 (202) 586- 
9507. 
SUPPLEMENTARY INFORMATION: In 
accordance with 10 CFR 430.27(g), notice 
is hereby given of the issuance of the 
Decision and Order as set out below. In 
the Decision and Order, Heil-Quaker 
has been granted a waiver for its 
NUGK{(—), NDGK(—), NUGS(—) 
condensing gas furnaces, and NUGE(—), 
NDGE({—), induced draft gas furnaces 
permitting the company to use an 
alternate test method in determining the 
Annual Fuel Utilization Efficiency 
(AFUE). 


Issued in Washington, DC, February 6, 
1991. 


J. Michael Davis, 


Assistant Secretary, Conservation and 
Renewable Energy. 


Decision and Order 


Background: 


The Energy Conservation Program for 
Consumer Products (other than 
automobiles) established pursuant to the 
Energy Policy and Conservation Act 
(EPCA), Public Law 94-163, 89 Stat. 917, 
as amended by the National Energy 
Conservation Policy Act (NECPA), 
Public Law 95-619, 92 Stat. 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 
Public Law 100-12, and the National 
Appliance Energy Conservation 
Amendments of 1988 (NAECA 1988), 
Public Law 100-357, requires DOE to 
prescribe standardized test procedures 
to measure the energy consumption of 
certain consumer products, inclu 
furnaces. The intent of the test 
procedures is to provide a comparable 
measure of energy consumption that will 
assist consumers in making purchasing 


decisions. These test procedures appear 
at 10 CFR part 430, subpart B. 

DOE amended the prescribed test 
procedures by adding 10 CFR 430.27 to 
create a waiver process. 45 FR 64108, 
September 26, 1980. Thereafter, DOE 
further amended its appliance test 
procedure waiver process to allow the 
Assistant Secretary for Conservation 
and Renewable Energy (Assistant 
Secretary) to grant an interim waiver 
from test procedure requirements to 
manufacturers that have petitioned DOE 
for a waiver of such prescribed test 
procedures. 51 FR 42823, November 26, 
1986. 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of the waiver. 

The interim waiver provisions, added 
by the 1986 amendment, allow the 
Assistant Secretary to grant an interim 
waiver when it is determined that the 
applicant will experience economic 
hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that the Petition for Waiver will be 
granted, and/or the Assistant Secretary 
determines that it would be desirable for 
public policy reasons to grant immediate 
relief pending a determination on the 
Petition for Waiver. An interim waiver 
remains in effect for a period of 180 days 
or until DOE issues its determination on 
the Petition for Waiver, whichever is 
sooner, and may be extended for an 
additional 180 days, if necessary. 

Heil-Quaker filed a “Petition for 
Waiver” dated January 4, 1990, in 
accordance with § 430.27 of 10 CFR part 
430. DOE published in the Federal 
Register on April 9, 1990, Heil-Quaker’s 
petition, and solicited comments, data 
and information respecting the petition. 
55 FR 13184. Heil-Quaker also filed an 
“Application for Interim Waiver” under 
§ 430.27(g) which DOE granted on 
March 29, 1990. 55 FR 13184, April 9, 
1990. 

No comments were received 
concerning either the “Petition for 
Waiver” or the “Interim Waiver.” DOE 
consulted with the Federal Trade 
Commission (FTC) concerning the Heil- 
Quaker petition. The FTC did not have 
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any objections to the issuance of a 
waiver to Heil-Quaker. 


Assertions and Determinations: 


Heil-Quaker's Petition seeks a waiver 
from the DOE test provisions that 
require a 1.5-minute time delay between 
the ignition of the burner and the © 
starting of the circulating air blower. 
Heil-Quaker requests the allowance to 
test using a 30-second blower time delay 
when testing its NUGK({—), NDGK(—), 
NUGS(—) condensing gas furnaces and 
NUGE(—), NDGE(—) induced draft gas 
furnaces. Heil-Quaker states that since 
the 30-second delay is indicative of how 
this model actually operates and since 
such a delay results in an improvement 
in efficiency of approximately 1.0 
percent, the waiver should be granted. 

Under specific circumstances, the 
DOE test procedures contain exceptions 
which allow testing with blower delay 
times of less than the prescribed 1.5- 
minutes delay. Heil-Quaker indicates 
that it is unable to take advantage of 
any of these exceptions for the 
NUGK(—), NDGK(—), NUGS(—) 
condensing gas furnaces, and NUGE(—), 
NDGE(—) inducted draft gas furnaces. 

Since the blower controls 
incorporated on the Heil-Quaker 
furnaces are designed to impose a 30- 
seconds blower delay in every instance 
of start-up, and since the current 
provisions do not specifically address 
this type of control, DOE agrees that a 
waiver should be granted to allow the 
30-seconds blower time delay when 
testing the Heil-Quaker NUGK(—), 
NDGK(—), NUGS(—) condensing gas 
furnaces, and NUGE({—), NDGE(—) 
induced draft gas furnaces. Accordingly, 
with regard to testing the NUGK(—), 
NDGK(—), NUGS(—) condensing gas 
furnaces and NUGE(—), NDGE(—) 
induced draft gas furnaces, today's 
Decision and Order exempts Heil- 
Quaker from the existing provisions 
regarding blower controls and allows 
testing with the 30-seconds delay. 

It is therefore, ordered that: 

(1) The “Petition for Waiver” filed by 
the Heil-Quaker Corporation (Case No. 
F-021) is hereby granted as set forth in 
paragraph (2) below, subject to the 
provisions of paragraphs (3), (4) and (5). 

(2) Notwithstanding any contrary 
provisions of appendix N of 10 CFR part 
430, subpart B, the Heil-Quaker 
Corporation shall be permitted to test its 
NUGK(—), NDGK(—), NUGS(—) 
condensing gas furnaces and NUGE(—), 
NDGE(—) induced draft gas furnaces on 
the basis of the test procedure specified 
in 10 CFR part 430, with modifications 
set forth below: 
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(i) Section 3.0 in appendix N is deleted 
and — with the following 


aragraph: 

3.0 Test Procedure. Testing and 
measurement shall be as specified in 
section 9 in ANSI/ ASHRAE 103-82 with 
the exception of sections 9.2.2, 9.3.1, and 
9.3.2, and the inclusion of the following 
additional procedures; 

(ii) Add a new paragraph 3.10 in 
Appendix N as follows: 

3.10 Gas- and Oil-Fueled Central 
Furnaces. The following paragraph is in 
lieu of the requirement specified in 
section 9.3.1 in ANSI/ ASHRAE 103-82. 
After equilibrium conditions are 
achieved following the cool-down test 
and the required measurements 
performed, turn on the furnaces and 
measure the flue gas temperature, using 
the thermocouple grid described above, 
at 0.5 and 2.5 minutes after the main 
burner(s) comes on. After the burner 
start up, delay the blower start-up by 1.5 
minutes (t—), unless: (1) The furnace 
employs a single motor to drive the 
power burner and the indoor air 
circulating blower, in which case the 
power burner and the blower shall be 
started together; or (2) the furnace is 
designed to operate using an unvarying 
delay time that is other than 1.5 minutes, 
in which case the fan control shall be 
permitted to start the blower; or (3) the 
delay time results in the activation of a 
temperature safety device which shuts 
off the burner, in which case the fan 
control shall be permitted to start the 
blower. in the latter case, if the fan 
control is adjustable, set it to start the 
blower at the highest temperature. If the 
fan control is permitted to start the 
blower, measure time delay (t—), using 
a stop watch. Record the measured 
temperatures. During the heat-up test for 
oil-fueled furnances, maintain the draft 
in the flue pipe within +0.01 in. of water 
gauge of the manufacturer's 
recommended on-period draft. 

(iii) With the exception of the 
modifications set forth above, Heil- 
Quaker Corporation shall comply in all 
respects with the test procedures 
specified in appendix N of 10 CFR part 
430, subpart B. 

(3) The waiver shall remain in effect 
from the date of issuance of this Order 
until DOE prescribes final test 
procedures appropriate to the NUGE(—) 
NDGE(—) induced draft and NUGK(—), 
NDGK({—), NUGS(—) condensing gas 
furnaces manufactured by Heil-Quaker 
Corporation. 

(4) This waiver is based upon the 
presumed validity of statements, 
allegations, and documentary materials 
submitted by the petitioner. This waiver 
may be revoked or modified at any time 
upon a determination that the factual 


basis underlying the petition is 
incorrect. 

(5) Effective February 6, 1991, this 
Waiver supersedes the Interim Waiver 
granted Heil-Quaker Corporation on 
March 29, 1990. 55 FR 13164, April 9, 
1990. (Case No. F-021). 


Issued in Washington, DC, February 6, 
1991. 


J. Michael Davis, 


Assistant Secretary, Conservation and 
Renewable Energy. 


[FR Doc. 91-3636 Filed 2-13-91; 8:45 am] 
BILLING CODE 6450-01-M 


[Case No. F-026] 


Energy Conservation Program for 
Consumer Products; Decision and 
Order Granting Waiver From Furnace 
Test Procedures to Trane Co. 


AGENCY: Office of Conservation and 
Renewable Energy, Department of 
Energy. 


ACTION: Decision and order. 


SUMMARY: Notice is given of the 
Decision and Order (Case No, F-026) 
granting Trane Company (Trane) a 
waiver for its TUN(-) upflow and 
TDN(-) downflown models of 
atmospheric furnaces from existing 
Department of Energy (DOE) test 
procedures regarding blower time delay 
for determining the model's energy 
efficiency. 


FOR FURTHER INFORMATION CONTACT: 


Cyrus H. Nasseri, U.S. Department of 
Energy, Office of Conservation and 
Renewable Energy, Mail Station CE- 
43, Forrestal Building 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-9127. 

Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel, 
Mail Station GC-41, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC 20585, (202) 
586-9507, 


SUPPLEMENTARY INFORMATION: In 
accordance with 10 CFR 430.27(g), notice 
is hereby given of the issuance of the 
Decision and Order as set out below. In 
the Decision and Order, Trane has been 
granted a waiver for its TUN(-) and 
TDN{-) models of atmospheric furnaces 
permitting the company to use an 
alternate test method in determining the 
Annual Fuel Utilization Efficiency 
(AFUE). 


Issued in Washington, DC, February 6, 
1991. 


J. Michael Davis, 


Assistant Secretary, Conservation and 
Renewable Energy. 


Decision and Order 
Background 


The Energy Conservation Program for 
Consumer Products (other than 
automobiles) established pursuant to the 
Energy Policy and Conservation Act 
(EPCA), Public Law 94-163, 89 Stat. 917, 
as amended by the National Energy 
Conservation Policy Act (NECPA), 
Public Law 95-619, 92 Stat. 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 
Public Law 100-12, and the National 
Appliance Energy Conservation 
Amendments of 1988 (NAECA 1988), 
Public Law 100-357, requires DOE to 
prescribe standardized test procedures 
to measure the energy consumption of 
certain consumer products, including 
furnaces. The intent of the test 
procedures is to provide a comparable 
measure of energy consumption that will 
assist consumers in making purchasing 
decisions. These test procedures appear 
at 10 CFR part 430, subpart B. 

DOE amended the prescribed test 
procedures by adding 10 CFR 430.27 to 
create a waiver process. 45 FR 64108, 
September 26, 1980. Thereafter, DOE 
further amended its appliance test 
procedure waiver process to allow the 
Assistant Secretary for Conservation 
and Renewable Energy (Assistant 
Secretary) to grant an interim waiver 
from test procedure requirements to 
manufacturers that have petitioned DOE 
for a waiver of such prescribed test 
procedures. 51 FR 42823, November 26, 
1986. 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentatives of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of the waiver. 

The interim waiver provisions, added 
by the 1986 amendment, allow the 
Assistant Secretary to grant an interim 
waiver when it is determined that the 
applicant will experience economic 





hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that the Petition for Waiver will be 
granted, and/or the Assistant Secretary 
determines that it would be desirable for 
public policy reasons to grant immediate 
relief pending a determination on the 
Petition for Waiver. An interim waiver 
remains in effect for a period of 180 days 
or until DOE issues its determination on 
the Petition for Waiver, whichever is 
sooner, and may be extended for an 
additional 180 days, if necessary. 

Trane filed a “Petition for Waiver" 
dated July 5, 1990, in accordance with 
§ 430.27 of 10 CFR part 430. DOE 
published in the Federal Register on 
October 12, 1990, Trane's petition and 
solicited comments, data and 
information respecting the petition. 55 
FR 41589. Trane also filed an 
“Application for Interim Waiver” under 
section 430.27(g) which DOE granted on 
October 3, 1990. 55 FR 41589, October 12, 
1996. 

No comments were received 
concerning either the “Petition for 
Waiver” or the “Interim Waiver.” DOE 
consulted with the Federal Trade 
Commission (FTC) concerning the Trane 
petition. The FTC did not have any 
objections to the issuance of a waiver to 
Trane. 


Assertions and Determinations 


Trane’s Petition seeks a waiver from 
the DOE test provisions that require a 
1.5-minutes time delay between the 
ignition of the burner and the starting of 
the circulating air blower. Trane 
requests the allowance to test using a 
45-seconds blower time delay when 
testing its TUN{—) and TDN(—) series 
atmospheric furnaces. Trane states that 
since the 45-seconds delay is indicative 
of how these models actually operates 
and since such a delay results in an 
improvement in efficiency of 
approximately 1.0 percent, the waiver 
should be granted. 

Under specific circumstances, the 
DOE test procedures contain exceptions 
which allow testing with blower delay 
times of less than the prescribed 1.5- 
minutes delay. Trane indicates that it is 
unable to take advantage of any of these 
exceptions for the TUN(—) and TDN(—) 
series atmospheric furnaces. 

Since the blower controls 
incorporated on the Trane furnace are 
designed to impose a 45-seconds blower 
delay in every instance of start up, and 
since the current provisions do not 
specifically address this type of control, 
DOE agrees that a waiver should. be 
granted to allow the 45-seconds blower 
time delay when testing the Trane 
TUN(—) and TDN(—) series furnaces. 
Accordingly, with regard to testing the 


TUN(—) and TDN(—) series furnaces, 
today's Decision and Order exempts 
Trane from the existing provisions 
regarding blower controls and allows 
testing with the 45-seconds delay. 

It is therefore, ordered that: 

(1) The “Petition for Waiver” filed by 
the Trane Company (Case No. F-026) is 
hereby granted as set forth in paragraph 
(2) below, subject to the provisions of 
paragraphs (3), (4) and (5). 

(2) Notwithstanding any contrary 
provisions of appendix N of 10 CFR part 
430, subpart B, the Trane Company shall 
be permitted to test its TUN(—) and- 
TDN(-—) series atmospheric furnaces on 
the basis of the test procedure specified 
in 10 CFR part 430, with modifications 
set forth below: 

(i) Section 3.0 in appendix N is deleted 
and replaced with the following 
paragraph: 

3.0 Test Procedure. Testing and 
measurements shall be as specified in 
section 9 in ANSI/ASHRAE 103-82 with 
the exception of sections 9.2.2, 9.3.1, and 
9.3.2, and the inclusion of the following 
additional procedures: 

(ii) Add a new paragraph 3.10 in 
appendix N as follows: 3.10 Gas- and 
Oil-Fueled Central Furnaces. The 
following paragraph is in lieu of the 
requirement specified in section 9.3.1 in 
ANSI/ASHRAE 103-82. After 
equilibrium conditions are achieved 
following the cool-down test and the 
required measurements performed, turn 
on the furnaces and measure the flue 
gas temperature, using the thermocouple 
grid described above, at 0.5 and 2.5- 
minutes after the main burner(s) comes 
on. After the burner start-up, delay the 
blower start-up by 1.5-minutes (t—), 
unless: (1) The furnace employs a single 
motor to drive the power burner and the 
indoor air circulating blower, in which 
case the burner and blower shall be 
started together; or (2) the furnace is 
designed to operate using an unvarying 


delay time that is other than 1.5-minutes, 


in which case the fan control shall be 
permitted to start the blower; or (3) the 
delay time results in the activation of a 
temperature safety device which shuts 
off the burner, in which case the fan 
control shall be permitted to start the 
blower. In the latter case, if the fan 
control is adjustable, set it to start the 
blower at the highest temperature. If the 
fan control is permitted to start the 
blower, measure time delay, (t—), using 
a stop watch. Record the measured 
temperatures. During the heat-up test for 
oil-fueled furnaces, maintain the draft in 
the flue pipe within +0.01 in. of water 
gauge of the manufacturer's 
recommended on-period draft. 

(iii) With the exception of the 
modifications set forth above, Trane 
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Company shall comply in all respects 
with the test procedures specified in 
appendix N of 10 CFR part 430, subpart 
B. 

(3) The waiver shall remain in effect 
from the date of issuance of this Order 
until DOE prescribes final test 
procedures appropriate to the TUN(—) 
and TDN(—) series atmospheric 
furnaces manufactured by Trane 
Company. 

(4) This waiver is based upon the 
presumed validity of statements, 
allegations, and documentary materials 
submitted by the petitioner. This waiver 
may be revoked or modified at any time 
upon a determination that the factual 
basis underlying the petition is 
incorrect. 

(5) Effective February 6, 1991, this 
Waiver supersedes the Interim Waiver 
granted Trane Company on October 3, 
1990. 55 FR 41589, October 12, 1990. 
(Case No. F-026). 


Issued in Washington, DC, February 6, 
1991. 
J. Michael Davis, 
Assistant Secretary, Conservation and 
Renewable Energy. g 
[FR Doc. 91-3637 Filed 2-13-91; 8:45 am} 
BILLING CODE 6450-01-M 


[Case No. DH-002] 


Energy Conservation Program for 
Consumer Products; Petition for 
Waiver of Vented Home Heating 
Equipment Test Procedures From 
Valor inc. 


AGENCY: Office of Conservation and 
Renewable Energy, Department of 
Energy. 

SUMMARY: Today’s notice publishes a 
“Petition for Waiver” from Valor 
Incorporated (Valor), requesting a 
waiver from the existing Department of 
Energy (DOE) test procedures for vented 
home heating equipment. Valor requests 
that DOE grant relief from the DOE test 
procedures relating to the use of pilot 
light energy consumption in the 
calculation of Annual Fuel Utilization 
Efficiency (AFUE), and the calculation 
of steady state efficiency of its VN-32 
model vented heater. Valor claims that 
while the VN-32 is capable of being 
tested in accordance with the DOE 
vented home heating equipment test 
procedure, the test procedure does not 
give a true representation of the VN-32 
vented heater's efficiency. DOE is 
soliciting comments, data, and 
informaticn respecting the Petition for 
Waiver. ’ 
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DATES: DOE will accept comments, data, 
and information no later than March 18, 
1991. 


ADDRESSES: Written comments (8 
copies) shall be sent to: Department of 
Energy, Office of Conservation and 
Renewable Energy, Case No. DH-002, 
Mail Stop CE-90, Forrestal Building, 
room 6B-025 1000 Independence 
Avenue, SW., Washington, DC 20585. 
(202) 586-3012. 


FOR FURTHER INFORMATION CONTACT: 


Cyrus H. Nasseri, U.S. Department of 
Energy, Office of Conservation and 
Renewable Energy, Mail Stop CE-43, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9127. 

Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel, 
Mail Stop GC-41, Forrestal Building, 
1000 Independence Avenue, SW., 
Washington, DC 20585, (202) 586-9507. 

SUPPLEMENTARY INFORMATION: The 

Energy Conservation Program for 

Consumer Products (other than 

automobiles) was established pursuant 

to the Energy Policy and Conservation 

Act (EPCA), Public Law 94-163, 89 Stat. 

917, as amended by the National Energy 

Conservation Policy Act (NECPA), 

Public Law 95-619, 92 Stat. 3266, the 

National Appliance Energy 

Conservation Act of 1987 (NAECA), 

Public Law 100-12, and the National 

Appliance Energy Conservation 

Amendments of 1988 (NAECA 1988), 

Public Law 100-357, which requires DOE 

to prescribe standardized test 

procedures to measure the energy 
consumption of certain consumer 
products, including vented home heating 
equipment. The intent of the test 
procedures is to provide a comparable 
measure of energy consumption that will 
assist consumers in making purchasing 
decisions. These test procedures appear 

at 10 CFR part 430, subpart B. 

DOE amended the prescribed test 
procedures by adding 10 CFR 430.27 on 
September 26, 1980, creating the waiver 
process. 45 FR 64108. The waiver 
process allows the Assistant Secretary 
to waive temporarily test procedures for 
a particular basic model when a 
petitioner shows that the basic model 
contains one or more design 
characteristics which prevent testing 
according to the prescribed test 
procedures or when the prescribed test 
procedures may evaluate the basic 
model in a manner so unrepresentative 
of its true energy consumption as to 
provide materially inaccurate 
comparative data. The waiver generally 
remains in effect until final test 
procedure amendments become 


effective, resolving the problem that is 
the subject of the waiver. 

On September 21, 1990, Valor filed a 
Petition for Waiver requesting waiver 
requesting waiver from the DOE test 
procedure for vented home heating 
equipment which is found at appendix O 
to subpart B of 10 CFR part 430. Valor 
seeks a waiver regarding: (a) Pilot light 
energy consumption; and (b) steady 
state efficiency. 

Valor seeks a waiver from the 
provision in the DOE test procedure that 
requires measurement of energy input 
rate of the pilot light (Qp) and the use of 
this data in calculation of AFUE, where: 


AFUE = 440nssypQin max/(4400yssQin max 
+ 2.5(4600}n».Qp) 

Instead, Valor requests that 
allowance to delete Qp and accordingly 
delete the 2.5(4600)y.Qp term in 
calculation of AFUE. Valor states that 
its instruction direct the consumer to 
turn off the pilot light. Therefore, the 
unit should not be penalized for the pilot 
light energy consumption. Since the 
current test procedure does not address 
this issue, Valor asks that the waiver be 
granted. 

Valor also seeks a waiver from the 
DOE test procedure regarding the 
calculation of steady state efficiency. 
Valor seeks a waiver from the provision 
in section 3.1.1 that requires calculation 
of steady efficiency for manually 
controlled vented heaters with various 
input rates be determined at a fuel input 
rate that is within 5 percent of 50 
percent of the maximum fuel input rate. 
Valor states that since the manual 
control on its heater has three fixed gas 
rates, and is not infinitely variable, it is 
not possible to obtain a rate of 50 
percent of the maximum fuel rate 
specified in the regulations. Since the 
current DOE test procedure does not 
address this issue, Valor requests an 
alternative test procedure for 
calculation of steady state efficiency 
based on weighted average of the three 
different gas settings. 

Pursuant to paragraph (b) of 10 CFR 
403.27, DOE is hereby publishing the 
“Petition for Waiver” in its entirety. The 
petition contains no confidential 
information. DOE solicits comments, 
data, and information respecting the 
petition. 

Issued in Washington, DC, February 6, 
1991. 

J. Michael Davis, 

Assistant Secretary, Conservation and | 
Renewable Energy. 

September 21, 1990. 

Mr. J.M. Davis, P.E., 


Assistant Secretary for Conservation and 
Renewable Energy, Forrestall Building, 
1000 Independence Avenue SW., 
Washington, D.C. 20585 

RE: Request for Waivers 

Dear Mr. Davis, We wish to apply for 
acceptance of two waivers from Sections of 

the Code of Federal Regulations, Energy 10, 

Parts 400 to 499, Revised January 1, 1990. The 

particular sections for which the waivers are 

required are detailed against each Waiver 

Request. 

The model for which the waivers are 
requested is: 


Model VN32 
Gas Fired Wood Stove for Natural Gas 


Waiver Request No. 1 


This refers to: CFR Energy 10 Parts 400 to 
499, Part 430 Subpart B, Appendix C. Section 
3.1.1—Gas fueled vented home heating 
equipment. Section 4.2.4—Weighted average 
steady state efficiency. 

Introduction: We have designed a gas fired 
heating appliance which has a visual flame 
effect very similar to that of a real wood 
burning stove and a relatively high thermal 
efficiency for this type of product. The 
appliance has recently been Certified by the 
American Gas Association to ANSI Standard 
221.11.1a-1989. 

Description: The visual effect of the stove 
is achieved using a manually operated gas 
control (tap) to supply three fixed gas 
settings. The reduced individual gas rates are 
achieved by fixed orifice holes in the control 
plug of a Sourdillon control which are set by 
the consumer by turning the control knob to 
the required position. 

The positions obtainable on the control are: 
OFF 

1. Ignition—Pilot ignition only. 

2. Low Rate—(Main burner only}—24,500 
BTU’s/hour. 

3. Main Burner & Middle Decorative 
Flames—28,000 BTU’s/hour. 

4. Main Burner & All Decorative Flames— 
37,500 BTU’s/hour. 

Settings 2, 3 and 4 are considered 
commercially desirable to compare with the 
moods of a real wood burning fire and make 
the product attractive as a replacement for 
wood burning appliances. 


Requirements Sought To Be Waived 


In endeavoring to apply the current “Code 
of Federal Regulations,” we find that Section 
3.1.1 “Gas Fuel Vented Home Heating 
Equipment” refers to manually controlled 
heaters (last paragraph of Page 147). 

This paragraph states: “For manually 
controlled gas fueled vented heaters, with 
various input rates determine the steady state 
efficiency at a fuel input rate that is within 
5% of 50% of the maximum fuel input rate.” 

The manual control on our heater gives the 
three fixed gas rates previously detailed and 
is not infinitely variable down to a zero gas 
rate. It is therefore not possible to obtain a 
rate of 50% of the maximum fuel input rate by 
operating the heater normally in accordance 
with the Manufacturer's Users Instructions. 
The low rate is 65.3% of the maximum rate. 
The intermediate rate of 28,000 BTU’s/hour is 





a reduced visual flame picture which is more 
likely to be used than the minimum rate with 
no flame effect. 


Specific Requirements Sought To Be Waived 


Since the 50% rate specified in the 
Regulations can not be normally achieved on 
this product, we request that the requirement 
is waived for this appliance. 

Alternative Test Procedure 


For an alternative test procedure we 
request that the steady state efficiency 
should be assessed as an average of 
efficiencies obtained at settings 2, 3 and 4, 
but weighted in favor of 0.6 setting 4, plus 0.3 
setting 3 and 0.1 seiting 2. 


Waiver Request No. 2 


This Refers To: CFR Energy 10, Parts 400 to 
499, Part 430, Subpart B, Appendix O. Section 
3.5 Pilot Light Measurement. Section 4.2.6 
Annual Fuel Utilization Efficiency. 

Description: The heater is fitted with a 
transient pilot for the purpose of smooth and 
safe ignition of the main burner while 
controlling the amount of heat to energize the 
thermoelectric valve incorporated in the 
control. Gas to the pilot for ignition of the 
main burner is obtained by depressing the 
control knob, holding in, and pressing the 
pieze igniter to ignite the pilot. As soon as the 
pilot energizes the thermoelectric valve of the 
control, the main burner is ignited by turning 
the control from position 1 to 2. The pilot 
remains on at settings 2, 3 and 4, and by 
virtue of its position below the main burner, 
contributes to the heat release within the 
combustion chamber. 

When the heater is turned off after use in 
accordance with the Manufacturer's 
Instructions, the control knob is turned to the 
“OFF” position. This moves the control 
through the pilot ignition position 1 and the 
pilot is automatically turned off with this 
operation. 

Requirements Sought To Be Waived 


If the Manufacturer's Instructions, in 
conjunction with the control knob markings 
are observed by the user, the pilot will not be 
left on. Section 4.2.6 “Annual Fuel Utilization 
Efficiency” for manually controlled vented 
heaters gives the AFUE defined as: 

AFUE= 


4400yssypQin— max 
4400nss Qin—max-+2.5(4600)nuQp 


The factor 2.5(4600)}n »Qp in the 
denominator depresses the calculated AFUE 
value significantly, and unrealistically, if 
— to a heater as described in the 

We therefore request that the pilot factor 
2.5(4600}y »Qp is deleted from the 
assessment of AFUE for this product to give 
an AFUE figure more representative of actual 
operation in accordance with the 
Manufacturer's Instructions. 


Other Models With Similar Features 


We believe this product is probably the 
first heater to be designed to simulate a wood 
stove and consequently we are unable to 


identify other manufacturers at this moment 
in time. 

A set of Users Instructions for the product 
is enclosed for your consideration. 

In accordance with the Code of Federal 
Regulations, we are writing to other 
manufacturers of vented heating products 
enclosing a copy of this request for waivers. 

If you require any further information, 
please let me know. 

Yours faithfully, 
Ian Thow, 
Vice President. 
[FR Doc. 91-3638 Filed 2-13-91; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3905-5] 


Science Advisory Board, Research and 
Development Budget Subcommittee; 
Open Meeting 


Under Public Law 92-463, notice is 
hereby given that a meeting of the 
Budget Subcommittee of the Research 
Strategies Advisory Committee of the 
Science Advisory Board will be held on 
February 26-27, 1991 at the Key Bridge 
Marriott, 1401 Lee Highway, Arlington, 
Virginia 22209. The hotel telephone 
number is (703) 524-6400. 

The meeting will start at 9 a.m. on 
February 26, and will adjourn no later 
than 5 p.m. on February 27, and is open 
to the public. The main purpose of this 
meeting is to review the FY 1992 
President's Budget request for EPA's 
Office of Research and Development. 

Members of the public desiring 
additional information on this topic 
should contact Ms. Joanne Rodman (RD- 
674), U.S, Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC 20460 (or by telephone at 202-382- 
7468). 

An Agenda for the meeting is 
available from Ms. Carolyn Osborne, 
Staff Secretary, Science Advisory Board 
(A101F), U.S. Environmental Protection 
Agency, Washington, DC 20460, (202- 
382-2552); for general information on the 
meeting, contact Mr. Randall Bond, 
Designated Federal Official, Research 
Strategies Advisory Committee by 
telephone at the number noted above or 
by mail to the Science Advisory Board 
(A-101F), 401 M Street, SW., 
Washington, DC 20460 no later than 
c.o.b. February 19, 1991. Anyone wishing 
to make a presentation at the meeting 
should forward a written statement to 
Mr. Bond by the date noted above. The 
Science Advisory Board expects that the 
public statements presented at its 
meetings will not be repetitive of 
previously submitted written 
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statements. In general, each individual 

or group making an oral presentation 

will be limited to a total of ten minutes. 
Dated: February .7, 198%. 

Donald G. Barnes, 

Director, Science Advisory Board. 

[FR Doc. 91-3711 Filed 2-13-91; 8:45 am] 

BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Applications for Consolidated Hearing; 
Silver King Broadcasting of New 
Jersey, Inc. and Arthur Liu 


1. The Commission has before it the 
following applications for a renewal of 
license for television station WHSE-TV 
and a new commercial television 
station: 


BRCT-890119KG | 90-642. 


2. Pursuant to section 309{e) of the 
Communications Act of 1934, as 
amended, the above applications have 
been designated for hearing in a 
consolidated proceeding upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the corresponding 
headings at 51 FR 19347, May 29, 1986. 
The letter shown before each applicant's 
name, above, is used below to signify 
whether the issue in question applies to 
that particular applicant. 


3. If there is any non-standardized 
issue(s) in this proceeding, the full text 
of the issue and the applicant(s) to 
which it applies are set forth in an 
Appendix to this Notice. A copy of the 
complete HDO in this proceeding is 
available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The 
complete text may also be purchased | 
from the Commission's duplicating 
contractor, International Transcription 
Services, Inc., 2100 M Street NW., 
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Washington, DC 20037 (Telephone No. 
(202) 857-3800). 

Barbara Kreisman, 

Chief, Video Services Division, Mass Media 
Bureau. 

[FR Doc. 91-3488 Filed 2-13-01; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Revision of 3067-0125. 

Title: Request for loan information 
verification. 

Abstract: Section 408 of the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act, Public Law 93-288 as 
amended by Public Law 100-707, 
authorizes the Federal Emergency 
Management Agency to provide 
Temporary Housing Assistance, when 
required, to victims of Presidentially- 
declared disasters. Mobile home units 
are one form of temporary housing 
assistance that FEMA provides. Disaster 
victims may purchase a mobile home 
unit as a primary residence if other 
adequate alternate housing is 
unavailable, and when, in addition to 
the victims’ own resources, he or she 
cannot obtain sufficient funds to cover 
the sales price. FEMA Form 90-68, 
Request for Loan Information 
Verification, is used to determine 
eligibility for an adjustment to the sale 
price of a mobile home. 

Type of Respondents: Individuals or 
households. 

Estimate of Total Annual Reporting 
and Recordkeeping Burden: 25 hours. 

Number of Respondents: 150. 

Estimated Average Burden Hours per 
Response: 10 minutes. 

Frequency of Response: On occasion. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror, (202) 646-2624, 500 
C Street SW., Washington, DC 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
The FEMA Clearance Officer at the 
above address; and to Gary Waxman, 


(202) 395-7340, Office of Management 
and Budget, 3235 New Executive Office 
Building, Washington, DC 20503 within 
four weeks of this notice. 

Dated: February 4, 1991. 
Wesley C. Moore, 
Director, Office of Administrative Support. 
[FR Doc. 91-3609 Filed 2-13-01; 8:45 am] 
BILLING CODE 6718-01- 


[FEMA-893-DR)] 


Amendment of a Major Disaster 
Dectaration; Kentucky 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This notice amends the notice 


of a major disaster for the 
Commonwealth of Kentucky (FEMA- 
893-DR), dated January 29, 1991, and 
related determinations. 

DATES: February 2, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-3614. 

NOTICE: Notice is hereby given that the 
incident period for this disaster is closed 
effective February 2, 1991. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Grant C. Peterson, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 91-3605 Filed 2-13-91; 8:45 am] 
BILLING CODE 6718-02-M 


[FEMA-893-DR] 


Amendment of a Major Disaster 
Declaration; Kentucky 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This notice amends the notice 
of a major disaster for the 
Commonwealth of Kentucky (FEMA- 
893-DR), dated January 29, 1991, and 
related determinations. 

DATED: February 3, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 

NOTICE: The notice of a major disaster 
for the Commonwealth of Kentucky, 
dated January 29, 1991, is hereby 
amended to include the following areas 
among those areas determined to have 


been adversely affected by the 
catastrophe declared a major disaster 
by the President in his declaration of 
January 24, 1991: 

Lewis County for Public Assistance. 
(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Grant C. Peterson, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 91-3606 Filed 2-13-91; 8:45 am] 
BILLING CODE 6718-02-M 


[FEMA-889-DR) 


Amendment of a Major Disaster 
Declaration; Tennessee 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Notice. 


SUMMARY: This notice amends the notice 
of a major disaster for the State of 
Tennessee (FEMA-889-DR), dated 
January 4, 1991, and related 
determinations. 

DATED: February 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 

NOTICE: The notice of a major disaster 
for the State of Tennessee dated January 
4, 1991, is hereby amended to include 
the following areas among those areas 
determined to have been adversely 
affected by the catastrophe declared a 
major disaster by the President in his 
declaration of January 4, 1991: 

Grundy County for Public Assistance. 
(Previously designated for Individual 
Assistance). 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Grant C. Peterson, 

Associate Director State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 91-3607 Filed 2-13-91; 8:45 am] 
BILLING CODE 6718-02-M 


[FEMA~889-DR] 


Amendment of a Major Disaster 
Deciaration: Tennessee 


AGENCY: Federal Emergency 
Management Agency. 

ACTION: Notice. — 

SUMMARY: This notice amends the notice 


of a major disaster for the State of 
Tennessee (FEMA-8d9-DR), dated 
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January 4, 1991, and related 
determinations. 

DATED: February 4, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 

NOTICE: The notice of a major disaster 
for the State of Tennessee, dated 
January 4, 1991, is hereby amended to 
include the following areas among those 
areas determined to have been 
adversely affected by the catastrophe 
declared a major disaster by the 
President in his declaration of January 4, 
1991: 

Lauderdale County for Public 
Assistance (previously designated for 
Individual Assistance). 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Grant C. Peterson, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 91-3608 Filed 2-13-91; 8:45 am] 
BILLING CODE 6718-02-M 


FEDERAL MARITIME COMMISSION 


NLL/BHP-IMTL Space Charter 
Agreement; Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement{s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC, Office of the Federal 
Maritime Commission, 1100 L Street 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 232-011317. 

Title: NLL/BHP-IMTL Space Charter 
Agreement. 

Parties: Nedlloyd Lijnen, B.V. (“NLL”) 
BHP International Marine Transport Inc. 
(“BHP-IMTL”). 

Synopsis: The proposed Agreement 
would permit BHP-IMTL to charter 
space to NLL in the trade between U.S. 
Pacific Coast ports and inland points via 
such ports and ports of British Columbia 
and Australia, and inland points via 


such ports. It would also permit the 
parties to consult and agree on sailing 
schedules, service frequencies, ports to 
be served, port rotation, space and/or 
slot allocations aboard the vessels used 
in the service. The parties have 
requested a shortened review period. 


Agreement No.: 203-011318. 

Title: NLS, NOL and NYK South-East 
Asia/Far East-U.S. Pacific Coast 
(including Alaska) Discussion 
Agreement. 

Parties: Nippon Liner System, Ltd., 
Neptune Orient Lines Ltd., Nippon 
Yusen Kaisha. 

Synopsis: The proposed Agreement 
would authorize the parties to meet, 
discuss, exchange information and reach 
an understanding in the trade between 
South-East Asia/Far East and U.S. 
Pacific Coast ports (incuding Alaska) 
and inland coastal points vias such 
ports. The parties are also authorized to 
rationalize sailings. The parties have 
requested a shortened review period. 


By order of the Federal Maritime 
Commission. 


Dated: February 8, 1991. 
Joseph C. Polking, 
Secretary. 
{FR Doc. 91-3512 Filed 2-13-91; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Banco de Santander, S.A. de Credito, 
et al.; Formations of, Acquisitions by, 
and Mergers of Bank Holding 
Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 


and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than March 5, 
1991. 


A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. Banco de Santander, S.A. de 
Credito, Santander, Spain; to acquire 
9.89 percent of the voting shares of The 
Royal Bank of Scotland Group plec., 
Edinburgh, Scotland, and Citizens 
Financial Group, Inc., Amsterdam, 
Rhode Island, and thereby indirectly 
acquire Fairhaven Savings Bank, 
Fairhaven, Massachusetts; Citizens 
Savings Bank, Providence, Rhode Island; 
and Citizens Trust Company, 
Providence, Rhode Island. 

2. HUBCO, Inc., Union City, New 
Jersey; to acquire 100 percent of the 
voting shares of Meadowlands National 
Bank, North Bergen, New Jersey. 


B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. CNB, Inc., Lake City, Florida; to 
acquire 25.02 percent of the voting 
shares of Ocala National Bank, Ocala, 
Florida. 


C. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First Business Bancorp, Co., 
Chicago, Illinois; to become a bank - 
holding company by acquiring 80 
percent of the voting shares of South 
Central Bank and Trust Company of 
Chicago, Chicago, Illinois. 


D. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. LNB Financial Corporation, Austin, 
Texas; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Liberty Delaware, Inc., 
Wilmington, Texas, and thereby 
indirectly acquire Liberty National 
Bank, Austin, Texas. 


Board of Governors of the Federal Reserve 
System, February 8, 1991. 


Jennifer J. Johnson, 
Associate Secretary of the Board. 


[FR Doc. 91-3557 Filed 2-13-91; 8:45 am] _ 
BILLING CODE 6210-01-F 
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Shares of Banks or Bank Holding 
Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817{j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j}(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than March 5, 1991. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, N.W., Atlanta, Georgia 
30303: 

1. Robert Oscar Ray, Childersburg, 
Alabama; to acquire retain 4.92 percent 
of the voting shares of City Banc 
Corporation, Childersburg, Alabama, for 
a total of 15.1 percent, and thereby 
indirectly acquire City Bank of 
Childersburg, Childersburg, Alabama. 

B. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Johnny Ray Cody, Ennis, Texas; to 
acquire an additional 0.45 percent of the 
voting shares of First National 
Bancorporation of Ennis, Inc., Ennis, 
Texas, for a total of 10.23 percent, and 
thereby indirectly acquire First National 
Bank of Ennis, Ennis, Texas. 


Board of Governors of the Federal Reserve 
System, February 8, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-3558 Filed 2-13-91; 8:45 am] 
BILLING CODE 6210-01-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 


Hanford Thyroid Morbidity Study 
Advisory Committee: Meeting 


In accordance with section 10(a){2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control! (CDC) announces the following 
committee meeting: 


Name: Hanford Thyroid Morbidity 
Study Advisory Committee. 

Time and Date: 8:30 a.m.-5 p.m., 
March 7, 1991, 8:30 a.m.—3 p.m., March 8, 
1991. 

Place: Days Hotel at Lenox, 
Weschester Room, 3377 Peachtree Road 
NE., Atlanta, Georgia 30326. 

Status: Open to the public, limited 
only by the space available. 

Purpose: This committee is charged 
with providing advice and guidance to 
the Director, CDC, regarding the 
scientific merit and direction of the 
Hanford Thyroid Morbidity Study. The 
Committee will review development of 
study protocol and recommend changes 
of scientific merit to CDC, advise on the 
conduct of the pilot study using the 
approved protocol, and assist in 
determining the feasibility of a full-scale 
epidemiologic study. If the full-scale 
epidemiologic study is carried out, the 
Committee will advise CDC on the 
design and conduct of the study and 
analysis of the results. 

Matters to be Discussed: This is the 
initial meeting of the Hanford Thyroid 
Morbidity Study Advisory Committee. 
The Committee will discuss the research 
protocol submitted by the Fred 
Hutchinson Cancer Research Center 
(FHCRC). Indepth discussions will lead 
to the development of a preliminary list 
of recommendations regarding methods 
and approaches pertaining to the 
FHCRC study protocol. 

Agenda items are subject to change as 
priorities dictate. 

Contact Person for More Information: 
Mike Sage, Committee Manager, 
Radiation Studies Branch, Division of 
Environmental Hazards and Health 
Effects, Center for Environmental Health 
and Injury Control, CDC, 1600 Clifton 
Road NE., Mailstop F-28, Atlanta, 
Georgia 30333, telephone 404/488-4613 
or FTS 236-4613. 

Dated: February 8, 1991. 

Elvin Hilyer, 

Associate Director for Policy Coordination, 
Centers for Disease Control. 

[FR Doc. 91-3549 Filed 2-13-91; 8:45 am] 
BILLING CODE 4160-16-44 


Current Status of the Restructured 
Vessel Sanitation Program and 
Experience to Date with Program 
Operations: Notice of Change 


Federal Register Citation of Previous 
Announcement: December 14, 1990, 55 
FR 51503. 

The previous notice stated: “For a 
period of 15 days following the meeting, 
through January 30, 1991, the official 
record of the meeting will remain open 


6027 


so that additional material or commenis 
may be submitted to be made part of the 
record of the meeting.” This sentence is 
amended to read: “The official record of 
the meeting will remain open through 
March 15, 1991, so that additional 
material or comments may be submitted 
to be made part of the record of the 
meeting.” 
CONTACT PERSON FOR FURTHER 
INFORMATION: Linda W. Anderson, 
Chief, Special Programs Group (F239), 
Center for Environmental Health and 
Injury Control, Centers for Disease 
Control, 1600 Clifton Road, NE., Atlanta, 
Georgia 30333, telephone 404/488-4505 
or FTS 236-4595. 

All other information in the notice 
remains the same. 


Dated: February 8, 1991. 
Elvin Hilyer, 
Associate Director for Policy Coordination, 
Centers for Disease Control. 
[FR Doc. 91-3548 Filed 2-13-91; 8:45 am] 
BILLING CODE 4160-18-M 


Food and Drug Administration 
[Docket No. 91N-0045) 

Drug Export; Abbott HCV EIA 2nd 
Generation 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Abbott Laboratories has filed an 
application requesting approval for the 
export of the biological product Abbott 
HCV EIA 2nd Generation diagnostic kit 
to Australia, Austria, Belgium, Canada, 
Denmark, Finland, France, Iceland, 
Ireland, Italy, Luxembourg, The 
Netherlands, New Zealand, Norway, 
Portugal, Spain, Sweden, Switzerland, 
and The United Kingdom. 


ADDRESSES: Relevant information on 
this application may be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human 
biological products under the Drug 
Export Amendments Act of 1986 should 
also be directed to the contact person. 


FOR FURTHER INFORMATION CONTACT: 
Car! J. Chancey, Center for Biologics 
Evaluation and Research (HFB-124), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857. 301- 
295-8191. 
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SUPPLEMENTARY INFORMATION: The drug 
export provisions in section 802 of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 382) provide that 
FDA may approve applications for the 
export of biological products that are 
not currently approved in the United 
States. Section 802(b)(3)(B) of the act 
sets forth requirements that must be met 
in an application for approval. Section 
802{b)(3)(C) of the act requires that the 
agency review the application within 30 
days of its filing to determine whether 
the requirements of section 802(b)(3)(B) 
have been satisfied. Section 802(b)(3)(A) 
of the act require that the agency 
publish a notice in the Federal Register 
within 10 days of the filing of an 
application for export to facilitate public 
participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
Abbott Laboratories, One Abbott Park 
Rd., Abbott Park, IL 60064-3500, has 
filed an application requesting approval 
for the export of the biological product 
Abbott HCV EIA 2nd Generation to 
Australia, Austria, Belgium, Canada, 
Denmark, Finland, France, Iceland, 
Ireland, Italy, Luxembourg, The 
Netherlands, New Zealand, Norway, 
Portugal, Spain, Sweden, Switzerland, 
and The United Kingdom. Abbott HCV 
EIA 2nd Generation is an in vitro 
qualitative Enzyme Immunoassay (EIA) 
for the detection of antibody to hepatitis 
C virus (HCV) in human serum or 
plasma. The application was received 
and filed in the center for Biologics 
Evaluation and Research on January 29, 
1991, which shall be considered the 
filing date for purposes of the act. 

Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) in two copies (except 
that individuals may submit single 
copies) and identified with the docket 
number found in brackets in the heading 
of this document. These submissions 
may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by February 25, 
1991, and to provide an additional copy 
of the submission directly tc the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 802 
(21 U.S.C. 382)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
under 21 CFR 5.44. 


Dated: February 1, 1991. 
Thomas S. Bozzo, 
Director, Office of Compliance, Center for 
Biologics Evaluation and Research. 
[FR Doc. 91-3639 Filed 2-13-91; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 91N-0044] 


Drug Export: Anti-Human Globulin, 
Anti-igG, Anti-C3d; Polyspecific Mono- 
Type® 

AGENCY: Food and Drug Administration, 
HHS. 

ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing 
that Baxter Diagnostics, Inc., has filed 
an application requesting approval for 
the export of the biological product 
Anti-Human Globulin, Anti-IgG, Anti- 
C3d; polyspecific Mono-Type® to 
Australia, Canada, Italy, and 
Switzerland. 

ADDRESSES: Relevant information on 
this application may be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human 
biological products under the Drug 
Export Amendments Act of 1986 should 
also be directed to the contact person. 
FOR FURTHER INFORMATION CONTACT: 
Carl J. Chancey, Center for Biologics 
Evaluation and Research (HFB-124), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
295-8191. 

SUPPLEMENTARY INFORMATION: The drug 
export provisions in section 802 of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 382) provide that 
FDA may approve applications for the 
export of biological products that are 
not currently approved in the United 
States. Section 802(b)(3)(B) of the act 
sets forth the requirements that must be 
met in an application for approval. 
Section 802(b)(3)(C) of the act requires 
that the agency review the application 
within 30 days of its filing to determine 
whether the requirements of section 
802(b)(3}(B) have been satisfied. Section 
802(b)(3)(A) of the act requires that the 
agency publish a notice in the Federal 
Register within 10 days of the filing of 
an application for export to facilitate 
public participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
Baxter Diagnostics, Inc., 1851 Delaware 
Pkwy., Miami, FL 33152, has filed an. 
application requesting approval for the 


export of the biological product Anti- 
Human Globulin, Anti-IgG, Anti-C3d; 
polyspecific Mono-Type® to Australia, 
Canada, Italy, and Switzerland. The 
Anti-Human Globulin Anti-IgG,-C3d; 
polyspecific Mono-type® is an in vitro 
diagnostic for direct and indirect 
antiglobulin testing. The application was 
received and filed in the Center for 
Biologics Evaluation and Research on 
January 23, 1991, which shall be 
considered the filing date for purposes 
of the act. 


Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) in two copies (except 
that individuals may submit single 
copies) and identified with the docket 
number found in brackets in the heading 
of this document. These submissions 
may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by February 25, 
1991, and to provide an additional copy 
of the submission directly to the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 802 
(21 U.S.C. 382)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Center for Biologics Evaluation 
and Research (21 CFR 5.44). 


Dated: February 1, 1991. 
Thomas 8S. Bozzo, 
Director, Office of Compliance, Center for 
Biologics Evaluation and Research. 
[FR Doc. 91-9640 Filed 2-13-91; 8:45 am] 
BILLING CODE 4160-01-M 


Health Resources and Services 
Administration 


Advisory Commission on Chiidhood 
Vaccines; Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Public Law 92-463), announcement is 
made of the following National 
Advisory body scheduled to meet during 
the month of March 1991. 

Name: Advisory Commission on 
Childhood Vaccines. 

Date and Time: March 13-14, 1991, 9 
a.m.-5 p.m. 

Place: Conference Room D & E, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857. 


The meeting is open to the public. 





Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Notices — 


Purpose: The Commission: (1) Advises 
the Secretary on the implementation of 
the Program, (2) on its own initiative or 
as the result of the filing of a petition, 
recommends changes in the Vaccine 
Injury Table, (3) advises the Secretary in 
implementing the Secretary's 
responsibilities under section 2127 
regarding the need for childhood 
vaccination products that result in fewer 
or no significant adverse reactions, (4) 
surveys Federal, State, and local 
programs and activities relating to the 
gathering of information on injuries 
associated with the administration of 
childhood vaccines, including the 
adverse reaction reporting requirements 
of section 2125(b), and advises the 
Secretary on means to obtain, compile, 
publish, and use credible data related to 
the frequency and severity of adverse 
reactions associated with childhood 
vaccines, and (5) recommends to the 
Director of the National Vaccine 
Program research related to vaccine 
injuries which should be conducted to 
carry out the National Vaccine Injury 
Compensation Program. 

Agenda: Agenda items for the meeting 
will include but not be limited to: status 
report from the Department of Health 
and Human Services, Department of 
Justice, and the U.S. Claims Court on the 
Vaccine injury Compensation Program; 
status reports from the National Vaccine 
Program and the National Vaccine 
Advisory Committee; updates on the 
Center for Disease Control (CDC)/Food 
and Drug Administration Vaccine 
Adverse Events Reporting System 
reporting system, the CDC Parent/ 
Physician Vaccine Information 
Statements for DTP, Polio and MMR, the 
National Institutes of Health Task Force 
on Safer Childhood Vaccines, and the 
Study of other Vaccine Risks; and 
Commission discussion on developing 
guidelines with respect to criteria for 
changes to the Vaccine Injury Table as 
new vaccine products are developed. 

Public comment will be permitted at 
the end of the day. Oral presentations 
will be limited to 5 minutes per public 
speaker. Persons interested in providing 
an oral presentation should submit a 
written request, along with a copy of 
their presentation, by February 27 to Ms. 
Rosemary Havill, Vaccine Injury 
Compensation Program, Bureau of 
Health Professions, Health Resources 
and Services Administration, room 7-02, 
6001 Montrose Road, Rockville, 
Maryland 20852, Telephone (301) 443- 
6593. 

Requests should contain the name, 
address, telephone number, and any 
business or professional affiliation of . 
the person desiring to make an oral 


presentation. Groups having similar 
interests are requested to combine their 
comments and present them through a 
single representative. The allocation of 
time may be adjusted to accommodate 
the level of expressed interest. The 
Vaccine Injury Compensation Program 
will notify each presenter by mail or 
telephone of their assigned presentation 
time. Persons who do not file an 
advance request for presentation, but 
desire to make an ora! statement, may 
sign up in Conference Room D & E 
before 10 a.m., March 13. These persons 
will be allocated time as time permits. 

Anyone requiring information 
regarding the subject Council should 
contact Ms. Rosemary Havill, Vaccine 
Injury Compensation Program, Bureau of 
Health Professions, room 7-02, 6001 
Montrose Road, Rockville, Maryland 
20852, Telephone (301) 445-6593. 

Agenda Items are subject to change as 
priorities dictate. 


Dated: February 11, 1991. 
Jackie E. Baum, 
Advisory Committee Management Officer, 
HRSA. 
[FR Doc. 91-3641 Filed 2-13-91; 8:45 am] 
BILLING CODE 4180-15-M 


Public Health Service 


indian Health Service; Medical 
Reimbursement Rates for Calendar 
Year 1$91; inpatient and Outpatient 
Medical Care 


Notice is given that the Assistant 
Secretary for Health, under the authority 
of sections 321(a) and 322(b) of the 
Public Health Service Act (42 U.S.C. 
248(a) and 249(b)), has approved the 
following reimbursement rates for 
inpatient and outpatient medical care in 
facilities operated by the Indian Health 
Service for Calendar Year 1991: 
Emergency Non-Beneficiaries, 
Beneficiaries of Other Federal Agencies, 
Medicare and Medicaid Beneficiaries. 

Inpatient Services Per Day; Hospital— 
$414; Physician—$23. 

(In Alaska—Hospital $485; Physician 
$25}. 

Outpatient—$78 Per Visit; (In 

Alaska—$132 Per Visit). 
Ambulatory Surgery shall be charged at 
the current Medicare rates as published 
in the Federal Register by the Health 
Care Financing Administration. 

Dated: February 4, 1991. 

James O. Mason, 

Assistant Secretary for Health. 

[FR Doc. 91-3561 Filed 2-13-91; 8:45 am] 
BILLING CODE 4160-16-m 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of Administration 
{Docket No. N-91-3211] 


Submission of Proposed information 
Collections to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notices. 


SUMMARY: The proposed information 
collection requirements described below 
have been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comment on the subject 
proposals. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
these proposals. Comments should refer 
to the proposal by name and should be 
sent to: Wendy Sherwin, OMB Desk 
Officer, Office of Management and 
Budget, New Executive Office Building, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposals 
for the collections of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35).. 


The Notices list the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency Official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 





Authority: Section 3507 of the Paperwork 


Reduction Act, 44 U.S.C. 3507; Section 7{d) of 
the Department of Housing and Urban 


Development Act, 42 U.S.C. 3535(d). 
Dated: February 7, 1991. 


John T. Murphy, 


Director, Information Policy and Management 
Division. 

Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Management Documents for 


Multifamily Housing Project. 


Total Estimated burden hours: 4,350. 

Status: Reinstatement. 

Contact: James Tahash, HUD, (202) 708- 
3944, Wendy Sherwin, OMB, (202) 
395-6880, 


Date: February 7, 1991. 


Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Nondiscrimination Based on 
Handicap in Federally Assisted 


Programs and Activities of the 


Total estimated burden hours: 1,413,470. 

Status: Extension. 

Contact: David Enzel, HUD, (202) 708- 
1207, Wendy Sherwin, OMB, (202) 
395-6880. 


Date: February 7, 1991. 


Total Estimated burden hours: 55,000. 

Status; Extension. 

Contact: Gregory C. Nunn, HUD, (202) 
708-1252, Wendy Sherwin. OMB, (202) 
395-6880. 


Office: Housing. 

Description of the need for the 
information and its proposed use: The 
Management documents for 
Multifamily Housing projects are 
needed by HUD to determine the 
acceptability of proposed 
management agents, assure 
compliance with program | 
requirements, provide leverage for 
removing poor managers and recover 
excessive management fees. 


Department of Housing and Urban 
Development (FR-0770). 

Office: Fair Housing and Equal 
Opportunity. 

Description of the need for the 
information and its proposed use: 
HUD adopts procedures and policies 
to assure nondiscrimination based on 
handicap in programs and activities 
receiving Federal financial assistance 
from the Department of Housing and 
Urban Development. This rule 


implements Section 504 of the 


218,731 


Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Transmittal of Payment of 
One-Time Mortgage Insurance 
Premiums (OTMIP). 

Office: Housing. 

Description of the need for the 
information and its proposed use: The 
form (HUD-27001) is prepared by 
HUD-approved mortgages to provide 
remitter and mortgage data to HUD 


Number of 


Date: February 7, 1991. 


Frequency 
* ofresponse * 
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Form Number: HUD-9832, 9838A, 9839B, 
and 9839C. 

Respondents: Individuals or 
Households, Businesses or Other For- 
Profit, and Non-Profit Institutions. 

Frequency of Submission: On Occasion. 


Reporting burden: 


Rehabilitation Act of 1973, as 
amended. 

Form Number: None. 

Respondents: Individuals or 
Households, State or Local 
Governments, Businesses or Other 
For-Profit, Federal Agencies or | 
Employees, Non-Profit Institutions, 
and Small Businesses or 
Organizations. 

Frequency of Submission: On Occasion. 

Reporting burden: 


with payments of one-time mortgage 
insurance premiums. The data is used 
to record the collection, acknowledge 
receipt, and confirm sufficiency and/ 
or accuracy of the funds and dat 
received. 
Form Number: HUD-27001. 
Respondents: Businesses or Other For- 
Profit. 


Frequency of Submission: On Occasion. 
Reporting burden: 


Burden 


Hours per 
by hours 


response 
137.5 05 55,000 


Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Notice of Program Guidelines 
for HOPE 1 Grant Program. 
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Office: Public and Indian Housing. 

Description of the need for the 
information and its proposed use: This 
information collection is required in 
connection with the issuance of a 
Notice of Program Guidelines for the 
HOPE 1 Grant Program which will act 
as an interim rule implementing title 
IV subtitle A of the Cranston- 


Total Estimated burden hours: 53,500. 

Status: New. 

Contact: Gary Van Buskirk, HUD (202) 
708-4233, Wendy Sherwin, OMB, (202) 
395-6880. 

Date: February 7, 1991. 


Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Evaluation of Resident 
Management in Public Housing. 


Total Estimated burden hours: 1,079. 

Status: Revision. 

Contact: David Einhorn, HUD, (202) 708— 
0574, Wendy Sherwin, OMB, (202) 
395-6880. 

Date: February 7, 1991. 
[FR Doc. 91-3516 Filed 2-13-91; 8:45 am] 
BILLING CODE 4210-01-M 


[Docket No. N-3210) 


Submission of Proposed Information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
Action: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Scott Jacobs, OMB Desk Officer, 
Office of Management and 87Budget, 
New Executive Office Building, 
Washington, DC 20503. 


Gonzalez National Affordable 
Housing Act. The Notice provides 
program guidelines for a NOFA that 
the Department intends to publish 
later in the Fiscal Year. The program 
will provide grants for both the 
planning of and implementatin of 
homeownership conversion of public 
and Indian Housing. 


Office: Policy Development and 
Research. 

Description of the need for the 
information and its proposed use: 
Data are being collected as part of a 
Congressionally-mandated evaluation 
of Resident Management in Public 
Housing. Data will focus on the 
impacts of Resident Management 
Corporations (RMCs) and will include 
interviews with RMC and housing 


Number of 
respondents 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street 
Southwest, Washington, DC 20410, 
telephone (202) 708-0050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 


Form Number: None.. 

Respondents: State or Local 
Governments, Non-Profit Institutions, 
and Small Businesses or 
Organizations. 

Frequency of Submission: One-Time. 

Reporting burden: 


authority officials, surveys of public 
housing residents, file reviews, 
property inspections, and focus 
groups. 

Form Number: None. 

Respondents: Individuals or 
Households, State or Local 
Governments, and Non-Profit 
Institutions. ; 

Frequency of Submission: One-Time. 

Reporting burden: 


Frequency 


Hours per 
of response 


response 


Burden 
hours 


2 0.639 


reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 


Reduction Act, 44 U.S.C. 3507; section 7(d) of 
the Department of Housing and Urban 


Development Act, 42 U.S.C. 3535{d) 

Dated: January 31, 1990. 
John T. Murphy, 
Director, Information Policy and Management 
Division. 
Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: HUD-92053, Wood 
Destroying Insect Information—Existing 
Construction. 

Office : Housing. 

Description of the need for the 
information and its proposed use: This 
form is used by HUD as evidence that a 
property to be financed with FHA 
insurance is free of wood destroying 
insects. A mortgage will not be insured 
until HUD is ‘satisfied that the property 
has been inspected and found free of 
infestation. 

Form number: HUD-92053. 
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Respondents: Businesses or Other For 
Profit and Small Businesses or 
Organizations. 

Frequency of submission: On 
Occasion. 

Total estimated burden hours: 1. 

Status: Extension. 

Contact: Larry D. Toler, HUD, (202) 
708-2720, Scott Jacobs, OMB, (202) 395- 
6880. 


Date: January 3, 1990. 
[FR Doc. 91-3517 Filed 2-13-91; 8:45 am] 
BILLING CODE 4210-01-M 


DEPARTMENT OF THE INTERIOR 


Office of the Secretary 


Privacy Act of 1974; Establishment of 
New System of Records 


Pursuant to the provisions of the 
Privacy Act of 1974, as amended (5 
U.S.C. 552a), notice is hereby given that 
the Department of the Interior proposes 
to establish a new notice describing a 
system of records maintained by the 
Office of Surface Mining Reclamation 
and Enforcement {OSM). The notice is 
entitled “Net Worth Determination 
File—Interior, OSMRE-10” and 
describes records on individuals 
responsible for unabated Federal 
violations or unpaid penalties or fees 
arising under the Surface Mining Control 
and Reclamation Act of 1977 (SMCRA). 
The notice is published in its entirety 
below. 

As required by the Privacy Act of 
1974, as amended (5 U.S.C. 552a(r)), the 
Office of Management and Budget, the 
Senate Committee on Governmental 
Affairs, and the House Committee on 
Government Operations have been 
notified of this action. 

5 U.S.C. 552a(e)(11) requires that the 
public be provided a 30-day period in 
which to comment on the intended use 
of the information in the system of 
records. The Office of Management and 
Budget in its Circular A-130 requires 60- 
day period to review such proposals. 
Therefore, written comments on this 
proposal can be addressed to the 
Department Privacy Act Officer, Office 
of the Secretary (PMI), Room 2242, Main 
Interior Building, U.S. Department of the 
Interior, Washington, DC 20240. 
Comments received within 60 days of 
publication in the Federal 
(April 15, 1991), will be considered. The 
notice shall be effective as proposed 
without further publication at the end of 
the comment period, unless comments 
are received which would require a 
contrary determination. 


Dated: February 4, 1991. 
Oscar W. Mueller, jr., 


Director, Office of Management Improvement. 
Iinterior/OSMRE-10 


SYSTEM NAME: 

Net Worth Determination File—U.S. 
Department of the Interior, Office of 
Surface Mining Reclamation and 
Enforcement, OSMRE-10. 


SYSTEM LOCATION: 

U.S. Department of the Interior, Office 
of Surface Mining Reclamation and 
Enforcement (OSM), Division of Debt 
Management, 1951 Constitution Avenue, 
Room 225, Washington, DC 20240. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

The categorites of individuals covered 
by the system consist of all individuals 
on which OSM has received Net Worth 
Determinations for the purpose of 
evaluating financial worth. These 
include individuals associated with 
corporations which owe civil penalties 
or abandoned mine land (AML) 
reclamation fees or which have 
uncorrected mining violations. Also 
included are individuals who owe civil 
penalties or AML fees or who have 
uncorrected mining violations incurred 
either as sole proprietors or as members 
of partnerships, and individuals subject 
to audit of AML reporting requirements. 
Only records reflecting personal 
information are subject to the Privacy 
Act. The system also contains records 
concerning corporations and other 
business entities, but these records are 
not subject to the Privacy Act. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
The file consists entirely of reports, 
prepared by private contractors, which 
evaluate the financial worth of 
individuals. An automated system lists 
reports ordered and received, the dates 
ordered and received, the State where 
the individual resides, and the company 
associated with the individual. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The authority for maintenance of the 
system is the Surface Mining Control 
and Reclamation Act of 1977, 30 U.S.C. 
1201 et seg., and the Debt Collection Act 
of 1982, as amended in Pub. L. 97-365. 


ROUTINE USES OF RECORDS MAMITAINED IM 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
The primary uses of the Net Worth 
Determination Reports are to: {1) 
Evaluate the collectibility of debts due 
the Agency; (2) evaluate the feasibility 
of alternative enforcement actions; (3) 
evaluate the feasibility of performing 


AML audits against individuals; and (4) 
identify and locate individuals 
responsible for or linked to entities with 
debts or uncorrected mining violations. 

Disclosures outside the Department of 
the Interior may be made: (1) To the 
Tennessee Valley Authority, other 
Federal agencies, and the appropriate 
State regulatory authorities responsible 
for implementing State primacy 
procedures; (2) to the U.S. Department of 
Justice or in a proceeding before a court 
or adjudicative body when (a) the 
United States, the Department of the 
Interior, a component of the Department, 
or, when represented by the 
Government, an employee of the 
Department is a party to litigation or 
anticipated litigation or has an interest 
in such litigation, and (b) the 
Department of the Interior determines 
that the disclosure is relevant or 
necessary to the litigation and is 
compatible with the purpose for which 
the records were compiled; (3) to a 
Member of Congress or a Congressional 
staff member from the record of an 
individual in response to an inquiry 
made at the request of that individual; 
(4} to Federal, State, tribal, territorial, or 
local agencies that have requested 
information necessary or relevant to the 
hiring, firing, or retention of an 
employee, or the issuance of a security - 
clearance, contract, license, grant, or 
other benefit; (5) to appropriate Federal, 
State, tribal, territorial, local, or foreign 
agencies responsible for investigating or 
prosecuting the violation of, or for 
enforcing, implementing, or 
administering a statute, rule, regulation, 
program, facility, order, lease, license, 
contract, grant, or other agreement; (6) 
to a Federal, State, tribal, territorial, 
local, or foreign agency, or an 
organization, or an individual when 
reasonably necessary to obtain 
information or assistance relating to an 
audit, investigation, trial, hearing, or 
preparation for a trial or hearing; (7) to 
an actual or potential party or his or her 
attorney for the purpose of negotiation 
or discussion on such matters as 
settlement of the case or matter, plea 
bargaining, or informal discovery 
proceedings; and (8) to public interest 
groups as may be required under the 
settlement agreement between Save Our 
Cumberland Mountains, Inc., e¢ a/., and 
Manuel Lujan, Jr., Secretary, U.S. 
Department of the Interior ef ai., ee 
January 24, 1990. 
DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosures pursuant to 5 U.S.C. 


522a(b)(12). Pursuant to 5 U.S.C. 
522a(b)(12), disclosures may be made to 
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a consumer reporting agency as defined 
in the Fair Credit Reporting Act (15 
U.S.C. 1681a(f)) or the Federal Claims 
Collection Act of 1966 (31 U.S.C. 
3701(a)(3)). 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Maintainted in manual form in file 


cabinets and indexed on computer 
usable media. 


RETRIEVABILITY: 
The information is filed and 


retrievable alphabetically by last name 
of individuals. 


SAFEGUARDS: 


Records are maintained in locked file 
cabinets for manual files, standard 
password files on computer and 
software, and are accessible only by 
authorized persons. Manual records are 
maintained in OSM areas occupied by 
OSM personnel during working hours 
with buildings locked after work hours. 


RETENTION AND DISPOSAL: F 


Data indexed on magnetic media will 
be retained until it is determined that 
the information is no longer needed or 
required. Manual records will be 
retained for a minimun of six years to 
serve as verification and backup 
material. Records are disposed of in 
accordance with Part IV—Records 
Disposition Control System of the Office 
of Surface Mining Reclamation and 
Enforcement, Temporary Directive 88- 
16. 


SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Branch of Civil Penalty 
Collections, Office of Surface Mining 
Reclamation and Enforcement, 1951 
Constitution Avenue, Room 225, 
Washington, DC 20240. 


NOTIFICATION PROCEDURE: 


To determine whether information is 
maintained on you in this system, write 
to the System Manager. See 43 CFR 2.60 
ior the form of request. 


RECORD ACCESS PROCEDURE: 


To see your records, write the System 
Manager. Describe as specifically as 
-possible the records sought and mark 
the request “Privacy Act Request for 
Access.” See 43 CFR 2.63 for the 
required content of request. 


CONTESTING RECORD PROCEDURES: 

A petition for amendment shall be 
addressed to the System Manager and 
must meet the content requirement of 43 
CFR 2.71. The petition for amendment . 
must be submitted in writing. 


RECORD SOURCE CATEGORIES: 


Records in the system consist of Net 
Worth Determination Reports prepared 
by private contractors, 


[FR Doc. 91-3507 Filed 2-13-91; 8:45 am] 
BILLING CODE 4310-05 


Bureau of Indian Affairs 


information Collection Submitted to 
the Office of Management and Budget 
for Review under the Paperwork 
Reduction Act 


The proposal for the collection of 
information listed below has been 
submited to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). Copies of the 
proposed information collection and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau’s clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirement should 
be made directly to the Bureau 
clearance office and to the Office of 
Management and Budget, Paperwork 
Reduction Project 1076-0094, 
Washington, DC 20503, telephone 
number (202) 395-7340. 

Title: 25 CFR part 11, Law and Order 
on Indian Reservations. 

OMB Approval Number: 1076-0094. 

Abstract: Courts of Indian Offenses 
have jurisdiction over domestic 
relations, including issuance of marriage 
licenses and divorce decrees. The 
general information collected on a 
marriage license application or a 
petition for dissolution is essential to 
enable the court to issue the proper 
documents. Respondents are persons 
who are seeking a marriage license or 
who wants to petition for divorce. 

Frequency: On occasion. 

Description of Respondents: Persons 
seeking marriage decrees or divorce 
proceedings. 


Annual Responses: 300. 
Annual Burden Hours: 75. 


Bureau Clearance Office: Gail 
Sheridan, (202) 208-2685. 


Dated: December 18, 1990. 
Carol A. Bacon, 


Acting Deputy to the Assistant Secretary— 
Indian Affairs (Tribal Services). ' 


[FR Doc. 91-3565 Filed 2-13-91; 6:45am] 
BILLING CODE 4310-02-M 


Bureau of Land Management 
[CA-010-4333-02] 


Emergency Closure Order for Target 
Shooting and Off-Highway Vehicle Use 
in The Red Hills, Tuolumne County, CA 


AGENCY: Bureau of Land Management, 
Interior. 

SUMMARY: This Emergency Closure - 
Order will close all public lands within 
the region known as the Red Hills, 
Tuolumne County, California, to the 
discharge of firearms except as specified 
and to the use of motorized vehicles 
except as specified. 


The pupose of this Emergency Closure 


- Order is to control the usafe and 


indiscriminate use of firearms known to 
occur through out the Red Hills, and the 
accumulation of trash associated with 
target shooting in the designated public 
shooting area. 

This order will also protect the 
unusual soils of the region from 
cumulative impacts associated with off- 
highway vehicle use, and to prevent 
further adverse impacts to six species of 
sensitive plants, two of which are 
primary candidates for listing under the 
Federal Endangered Species Act. 

This closure would include all public 
lands within: 

T.15S.; R. 13 E.. MDBM 

Sections 1, 12, 13 
T.1S, R. 14 E. MDBM 

Sections 6, 7, 8, 16, 17, 18, 19, 20, 21, 22, 23, 

24, 25, 26, 27, 28, 29, 34 


EXCEPTIONS: Persons discharging 
blackpowder firearms under the 
auspices of the Sonora Smokepolers, 
Inc., and the Civil War Skirmish 
Association, Inc., in the portion of 
section 16, T. 1S., R. 13 E. MDBM, as 
provided for in the existing Recreation 
and Public Purposes Act lease 
agreement shall be exempt from this 
Emergency Closure Order. 


Lincensed sport hunters in the 
legitimate and legal pursuit of game with 
an appropriate firearm and during the 
proper season as defined by the 
California Department of Fish and Game 
shall be exempt from this Emergency 
Closure Order. 

Street licensed motorized vehicles 
shall be allowed to continue to use the 
county-maintained Red Hills Road, and 
the graded loop road through sections 7, 
8, and 17, T.15S., R. 14 E., MDBM in the 
northern portion of the Red Hills. 


EFFECTIVE DATE: This Emergency 
Closure will be effective February 6, 
1991 and will remain in effect until 
rescinded or modified by the authorized 
officer. 





FOR FURTHER INFORMATION CONTACT: 
John S. Scull, Outdoor Recreation 
Planner, Bureau of Land Management, 
Folsom Resource Area, 63 Natoma 
Street, Folsom, California 95630, (916) 


Authority for Closure orders is provided 
under 43 CFR 8364.1. Violations of this 
closure are punishable by a fine not to 
exceed $1,000 and/or imprisonment not 
to exceed 12 months. 


Dated: February 6, 1991. 


[FR Doc. 91-3510 Filed 2-13-01; 8:45 am] 
BILLING CODE 4333-02-M 


({CA-010-01-4212-13, CA-25913FD, S- 
1595C] 


Realty Action; Exchange of Public 
Lands and Termination of Recreation 
and Public Purposes (R&PP) Act 
Classification in Nevada County, CA 


AGENCY: Bureau of Land Management, 
Interior. 


SUMMARY: The following described 
public lands have been found suitable 
for exchange with The Nature 
Conservancy for wetlands adjacent to 
the Cosumnes River Preserve in 
Sacramento County, under section 206 
of the Federal Land Policy and 
Management Act of October 21, 1976 (43 
U.S.C. 1716):) 


T.16N., R.9E., MDM, Sec. 18, Lots 23, 24, 
NW%“NE%NE%,SE%,W%SE%S 
E%NE%, SEXSW%SE%NEX% 

Containing 11.93 acres, more or less. 

The above lands, of which 9.73 acres 
are classified for R&PP use and are 
under lease to the Nevada County 
Sportsmen’s Club, have been found 
more suitable for disposal through 
exchange. 

Publication of this Notice in the 
Federal Register hereby terminates the 
R&PP classification and segregates the 
public lands from operation of the public 
land laws and the mining laws, except 
for mineral leasing and section 206 
(Exchanges) of the Federal Land Policy 
and Management Act of 1976. This 
segregative effect will expire upon 
issuance of pateni or 2 years from the 
date of publication, whichever occurs 
first. 

SUPPLEMENTARY INFORMATION: 
Approximately 9.73 acres of the subject 
public land has been classified for use 
under R&PP and leased to the Nevada 
County Sportsmen's Club for operation 
of a gun club under the terms of the 
lease. Valuable improvements have 
been constructed by the club which 


serves club members, as well as the 
general public. If the leased area were 
sold (patented) to the club under R&PP, 
the use of the site must remain for gun 
club use or revert back to the United 
States, pursuant to the R&PP Act. If sold 
as proposed these lands would be 
exchanged to TNC who would then sell 
the leased area to the club at fair market 
value. This method of transfer carries 
with it no requirements by the United 
States for continued use as a gun club; 
the parcel will become private property 
subject to the jurisdiction of Nevada 
County and its citizens. 

The lands described by legal 
subdivision above include some 
timbered lands lying south of Banner 
Mountain Trail. This parcel, 0.75 (+ /—) 
acres, has not been found suitable for 
disposal and will be deeded back to the 
United States from TNC, by grant deed. 
Only lands north of the road will be sold 
to the Nevada County Sportsmen's Club. 
FOR ADDITIONAL INFORMATION: Contact 
Kay Miller (916) 965-4474, or at the 
address listed below. 

ADDRESSES: For a period of 45 days from 

publication of this notice in the Federal 

Register, interested parties may submit 

comments to the District Manager, c/o 

Area Manager, Folsom Resource Area, 

63 Natoma Street, Folsom, CA 95630. 
Dated: February 6, 1991. 

D.K. Swickard, 

Area Manager. 

[FR Doc. 91-3511 Filed 2-13-91; 8:45 am] 

BILLING CODE 4310-40-m 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 


Agency for international Development 


Joint Committee on Agricultural 
Research and Development of the 


Pursuant to the provision of the 
Federal Advisory Committee Act, notice 
is hereby given of the twenty-sixth 
meeting of the Joint Committee on 
Agricultural Research and Development 
(JCARD) of the Board for International 
Food and Agricultural Development and 
Economic Cooperation (BIFADEC) to be 
held on February 25, and 26, 1991 at the 
State Department, Main Building, at 2201 
C Street NW. 

The purpose of the Meeting is to: (1) 
Nutrition CRSP—review the analysis of 
research data collected over a 7 year 
period by the Nutrition Collaborative 
Research Support Program (CRSP) (the 
analysis of the data has been underway 
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for almost 2 years); (2) Sustainable 
Agricuiture—review a planning 
proposal for a CRSP for sustainable 
agriculture and natural resource 
management developed by the National 
Research Council; (3) Soils Management 
CRSP—review a proposed arrangement 
to broaden participation of The Soils 
Management CRSP to include three 
other activities sponsored by The Office 
of Agriculture of the Bureau of Science 
and Technology; (4) Post Harvest 
CRSP—review proposal for a planning 
grant (in FY91 OYB) to look at the 
feasibility of and make recommendation 
for integrating 4 activities in the post 
harvest sector into one CRSP structure; 
(5) Pest Management CRSP—review the 
concept, or an actual proposal, for a 
planning grant for planning a pest 
management CRSP. 

JCARD will meet from 9 a.m. to 5 p.m. 
in the Loy Henderson auditorium, room 
1315, New State on February 25, and 
from 9 a.m. to 4 p.m. on February 26 in 
room 1205 New State. 

The meeting is open to the public. Any 
interested person may attend the 
meeting, may file written statements 
with the Committee before or after the 
meeting, or may present oral statements 
in accordance with procedure 
established by the Committee, and to 
the extent time available for the meeting 
permits. 

The Bureau for Diplomatic Security 
has implemented new procedures for 
entry into the Department of State 
building. All persons, visitors and 
employees, are required to wear proper 
identification at all times while in the 
building. 

Please let the BIFAD Staff know (at 
tel. no. 663-2583) that you expect to 
attend the meeting and on which days. 
Provide your fullname, name of — 
employing company or organization, 
address and telephone number not later 
than February 13. This will help you 
avoid waiting in line for a visitor's pass. 

A BIFAD Staff member will meet you 
at the Department of State Diplomatic 
entrance at 21st and C Streets with your 
visitor’s pass. 

Visitors who are not pre-cleared will 
have to wait in line and present a valid 
identification with photograph to the 
receptionist before they will be admitted 
to the building. 

Mr. William Frederick Johnson, 
BIFADEC Support Staff, is the 
designated AID Advisory Committee 
Representative at the meeting. It is 
suggested that those wanting further 
information write him in care of the 
Agency for International Development, 
BIFADEC Support Staff, SA-2, Room 
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600, Washington, DC 20523-0219 or 
telephone him at: (202),663-2574. 

Dated: February’7; 1991,. 
William F. Johnson, 
A.I.D: Advisory Committee Representative, 
Joint Committee on Agricultural Research and: 
Development, Board for International'Food 
and ‘Agricultural Development: 
[FR Doc. 91-3506 Filed 2-13-91; 8:45 am] 
BILLING CODE 6116-01-M 


DEPARTMENT OF JUSTICE 


Ledging a Final Judgment by Consent. 
Under the Comprehensive 
Environmental Response, 
Compensation:and. Liability Act 


Notice is hereby. given that on 
February 4, 1991, a proposed consent 
decree in United States. v. Chovanak,. et 
al., was lodged with the United States 
District Court for the District of 
Montana. The decree pertains to the 
Motherlode Site in Helena, Montana. 
The proposed consent decree requires 
the settling: defendants. (Michael.T. 
Chovanak, Shirley P. Chovanak, 
Chovanak, Inc.,.and.Chovanak, Corp:)'to 
pay the:United States $250,000 in past 
response costsi 

The Department of Justice will receive 
comments relating to the proposed 
consent decree for a period of thirty: 
days from the-date of publication of this 
notice. Comments-should' be addressed 
to the Assistant Attorney General, 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Chovanak, et'al. (D. 
Mont.) and DOJ Ref. No. 90=11-3~540. 
The proposed’ consent decree may be 
examined at the office of the United 
States Attorney, District of Montana, 
Federal Building, 301 S.. Park Avenue, 
Helena,.Montana; at the-office of the 
Environmental Protection Agency, 
Region VIII, 999 18th. Street, suite 500, 
Denver,.Colorado;.or at the 
Environmental Enforcement Section: 
Document: Center,,601 Pennsylvania 
Avenue Building, NW., Washington, DC 
20004. (202-347-—2072);.A copy of the 
proposed consent decree: may: be 
obtained in person or by, mail. from the 
Environmental Enforcement Section 
Document Center; 601 Pennsylvania 
Avenue, NW.,.Box 1097,.Washington,. 
DC 20004. In: requesting a copy please 
enclose a. check in the amount of $2.50 


(25 cents per page reproduction costs), 
payable to “Consent Decree Library”. 
Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural.Resources Division: 

[FR Doc. 91-3567 Filed 2-13~91; 8:45-am] 
BILLING CODE 4410-01-M 


Lodging:of' Consent: Decree; Colorado 
& Eastern Railroad Co., Inc. 


In.accordance with Department 
policy, 28:CFR 50.7 notice is hereby 
given that on January 18, 1991 a 
proposed Consent Decree in United 
States:v..Colorado & Eastern Railroad’ 
Company; Inc.,.Civil Action No:.89-C- 
1186, was lodged: with the United States 
District Court for the District of 
Colorado. The Consent Decree requires 
defendant Maytag Corporation to-pay 
$100,000.00 in past response costs: 
incurred by the United States at the 
“Woddbury Chemical” Superfund Site in: 
Commerce City, Colorado. 

The Department of Justice will receive 
for a period of thirty (30) days-from the. 
date of publication of this notice 
comments relating to the proposed 
Consent. Decree. Comments should be 
addressed. to the Assistant. Attorney 
General, Environment:and Natural 
Resources Division,,U:S. Department of 
Justice, Washington, DC 20530,.and. 
should refer to United:States-v. 
Colorado. & Eastern Railroad Company, 
Inc., DOJ Ref. 90-11-2-503.. 

The proposed Consent Decree may be 
examined at the: Office-ofthe:United 
States Attorney, 633 17th Street, suite. 
1600, Denver, Colorado 80202 and at the 
Region VIII office of the United States 
Environmental Protection Agency, 999 
18th Street, examined at the: 
Environmental Enforcement Section 
Document Center, 1333 F Street; NW... 
suite 600, Washington, DC 20004, (202) 
347-7829. A copy of the proposed 
consent decree maybe obtained in 
person or by mail from the Document 
Center. In requesting a copy, please 
enclose a check in the amount of $2.75 
(25 cents per page reproduction costs) 
payable to Consent Decree Library. 
George Van Cleve, 

Deputy Assistant Attorney General}, 
Environment and Natural Resources Division. 
[FR Doe: 91~3509:Filed 2-13-01;-8:45 am] 
BILLING CODE: 4410-01-M 


Cooperativ 
Halon Alternatives: Research Corp., 
Inc. (HARC) 

Notice is hereby given that; on 
January 22, 1991, pursuant to Section 
6(a) of the National Cooperative 
Research Act of 1984, 15 U:S.C: 4301 et 
seq: (“the Act”), Halon Alternatives 
Research Corporation, Inc: 
(“Corporation”) filed a written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing the addition of 
new members-to-the Corporation. The 
notification was filed'for the:purpose of 
invoking the Act's provisions limiting 
the recovery of antitrust plaintiffs: to 
actual damages.under specified 
circumstances. 

The new members ta the Corporation 
are: ASCOA Fire Systems;. MCI 
Telecommunications Corp:; Mobil Oil 
Corporation; Underwriters Laboratories, 
Inc.; Yamato Protec Corp.; Alyeska 
Pipeline Service Company;. ARCO- 
Alaska Inc.;:Atochem North.America,, 
Inc.;.Exxon.Company,.U.S.A,;.Fire 
Protection Systems; Fire and Safety 
International; Nissho Industries Ltd’; 
and North American Fire Guardian 
Technology, Inc: 

No other changes:have been made in 
either the membership.or the purpose of 
the Corporation. 

On February 7, 1990; HARC filed its 
original notification pursuant to section 
6({a) of the-Act. The Department of 
Justice published a. notice in'the Federal: 
Register pursuant to:section 6(b) of the 
Act on.March:7,,1990, (55.FR 8204), 

Membership in this group research 
project. remains open, and the: parties. 
intend to file additional. written 
notification disclosing all: changes in 
membership of this Corporation. 

Joseph H.. Widmar, 

Director of Operations; Antiirust-Division: 
[FR Doc. 91-3569'Filed ‘2-13-91; 8:45 am] 
BILLING CODE 4410-01- 


Notice Pursuant to the National 
Cooperative Research Act.of 1984— 
Michigan State University; 
Hydrocycione Development 
Consortium 


Notice is hereby given that, pursuant 
to section 6(a)' of the National 
Cooperative Research Act of 1984, 15. 
U.S.C. 4301 et seq,. (the “Act”),.Michigan 
State University (the “University”), on 
January 17, 1991, filed a written 


BEST COPY AVAILABLE 





notification, on behalf of the parties 
identified below, simultaneously with 
the Attorney General and the Federal 
Trade Commission disclosing (1) the 
identities of the participants in the 
Hydrocyclone Development Consortium 
(the “Consortium”), and (2) the nature 
and objectives of the Consortium. The 
notifications were filed for the purpose 
of invoking the Act's provisions limiting 
the recovery of antitrust plaintiffs to 
actual damages under specified 
circumstances. 

Pursuant to section 6(b) of the Act, the 
identity of the parties to the Consortium 
and its general areas of planned 
activities are given below: 

1. The current participants in the 
Consortium are: 


Amoco Production Company, 4502 East 
41st Street, P.O. Box 3385, Tulsa, 
Oklahoma 74102. 

Exxon Production Research Company, 
P.O. Box 2189, Houston, Texas 77252- 
2189. 

Krebs Engineers, 1205 Chrysler Drive, 
Menlo Park, California 94025-0028. 
Marathon Oil Company, P.O. Box 3128, 

Houston, Texas 77253. 

Michigan State University, 
Administration Building, East Lansing, 
Michigan 48824-1046. 


2. The Consortium is an 
unincorporated association formed 
through individual Research 
Participation Agreements between the 
University and each participant. The 
objective of the Consortium is to support 
the University’s efforts, as an 
independent contractor, to develop, 
demonstrate, and establish 
commercially feasible processes for 
liquid/liquid separations using 
hydrocyclones. The University’s goal is 
to benefit its educational and research 
programs, and the goal of the other 
Consortium participants providing 
funding is to facilitate the transfer of 
hydrocyclone technology for their 
reasearch and commercial use. 

Participation in the Consortium 
remains open, and the parties intend to 
file additional written notification(s) 
disclosing any changes in Consortium 
membership. Information regarding 
participation in the Consortium may be 
obtained from the Assistant Vice 
President for Research and Graduate 
Studies, 238 Administration Building, 
Michigan State University, East Lansing, 
Michigan 48224-1046. 

Juseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 91-3570 Filed 2-13-91; 8:45 am] 
BILLING CODE 4410-01-M 


Notice Pursuant to the National 


Cooperative Research Act of 1984— 
PDES Inc. 


Notice is hereby given that, pursuant 
to section 6({a) of the National 
Cooperative Research Act of 1984, 15 


U.S.C. 4301 et seq. (“the Act”), PDES Inc. 


(“PDES”) on January 24, 1991 has filed 
an additional written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing changes to its 
membership. The additional written 
notification was filed for the purpose of 
extending the protections of section 4 of 
the Act, which limit the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 

On September 20, 1988, PDES filed its 
original notification pursuant to section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to section 6(b) of the 
Act on October 14, 1988 (53 FR 40282). 
On February 16, 1989, June 27, 1989, 
January 5, 1990, February 26, 1990, and 
November 2, 1990, PDES filed additional 
written notifications. The Department 
published notices in response to the 
additional notifications on March 21, 
1989 (54 FR 11580), July 18, 1989 (54 FR 
30116), February 12, 1990 (55 FR 4918), 
March 26, 1990 (55 FR 11067), and 
December 10, 1990 (55 FR 50787), 
respectively. 

British Aerospace P.L.C. has been 
admitted as a member of PDES effective 
November 11, 1990. 

Joseph H. Widmar, 
Director of Operations, Antitrust Division. 


[FR Doc. 91-3568 Filed 2-13-91; 8:45 am] 
BILLING CODE 4410-01-M 


Drug Enforcement Administration 
[Docket No. 89-16] 


Bloomfield Professional Center 
Pharmacy; Denial of Application for 
Registration 


On March 2, 1989, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration, issued an Order to 
Show Cause-to Ramesh Kumar Gupta, 
R.Ph., d/b/a Bloomfield Professional 
Center Pharmacy, of 2520 South 
Telegraph, Bloomfield Hills, Michigan, 
proposing to deny its application, 
executed on September 15, 1988, for 
registration as a retail pharmacy under 
21 U.S.C. 823(f). The Order to Show 
Cause alleged that the issuance of a 
DEA registration to Ramesh Kumar 
Gupta, R.Ph., d/b/a Bloomfield 
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Professional Center Pharmacy would be 
inconsistent with the public interest. 21 
U.S.C. 823(f) and 824(a)(4). 

Respondent, through counsel, 
requested a hearing on the issues raised 
in the Order to Show Cause and the 
matter was placed on the docket of 
Administrative Law Judge Mary Ellen 
Bittner. Following prehearing 
procedures, a hearing was held on 
September 12, 1989, in Ann Arbor, 
Michigan. During the hearing, the 
Government presented testimony from 
two witnesses and introduced ten 
exhibits. Respondent, assisted by | 
counsel, testified on his own behalf and 
introduced eleven exhibits. 

On May 15, 1990, the administrative 
law judge issued her opinion and 
recommended ruling, findings of fact, 
conclusions of law and decision. In that 
decision, she found that Respondent's 
registration would be inconsistent with 
the public interest, and recommended 
that the Administrator deny 
Respondent's application for 
registration. No exceptions were filed to 
the findings and conclusions of the 
administrative law judge and the record 
was transmitted to the Adminsistrator. 

After reviewing the entire record in 
this proceeding, the Administrator 
adopts the administrative law judge’s 
findings of fact, conclusions of law and 
recommended ruling as incorporated 
herein. 

In 1983, Ramesh Kumar Gupta, R.Ph., 
became a one-third shareholder in Al 
Pisa, Inc., a corporation which owned 
three pharmacies, Pontiac Trail 
Pharmacy in Walled Lake, Michigan, 
Fair Oaks Clinic in Hazel Park, 
Michigan, and the only pharmacy which 
is relevant to this mater, Al Pisa 
Pharmacy (Pisa) in Detroit, Michigan. 
Pisa was located in a high crime area, 
occupying some 200 square feet of a 
party store (a liquor or package store), 
with bulletproof glass separating the 
pharmacy counter from the rest of the 
store. Mr. Gupta was undoubtedly the 
managing pharmacist of Pisa, having 
worked there as a pharmacist since 
1981. The only other pharmacist was a 
75-year-old relief pharmacist who 
worked part time. Mr. Gupta’s testimony 
revealed that Pisa filled approximately 
150 to 200 prescriptions per day and was 
the most profitable of the three 
pharmacies owned by Al Pisa, Inc. 

In 1987, the Michigan Department of 
Licensing and Regulation, Health 
Services Investigation Division 
(Licensing Department), received 
information that the Pisa pharmacy was 
purchasing excessive quantities of 
controlled substances, with specific 
excesses in purchases of Tylenol No. 4, 





Federak Register /- Vol. 56, No. 31 / Thursday, February 14,. 1991 | Notices 


Percodan, Percacet, and Doriden. The 
Licensing Department proceeded to 
conduct an audit of Pisa for the period 
from May 4, 1985,. through July. 20, 1987. 
Upon:service of an administrative 
inspection warrant on the pharmacy, 
inspectors fom. the Lic 

Department seized various naga and 
counted the quantity of 

controlled substances on shail The 
isnpeetors also obtained computer 
records generated from Pisa’s computer 
system and secured information from. 
Pisa's suppliers. Based on the records 
seized, the computer records, the 
information obtained from: suppliers, 
and the on-site count of various 
controlled substances, the inspectors 
found significant shortages of various 
controlled substances, which shortages 
were overwhelmingly proven at the 
administrative: hearing, 

Following seizure of Pisa’s records, 
Mr. Gupta presented the Michigan 
Assistant Attorney General in the 
Health Professionals: Division with 
approximately: 800 prescriptions: which 
he claimed were left undiscovered at the 
time of the inspection and audit; 
however, the dispensings purportedly 
covered by the “misplaced” 
prescriptions were included: in: the 
records generated by Pisa’s computer 
company and obtained by investigators. 
A majority of the prescriptions in 
question were issued by a Dr. Leftwich, 
a dentist consistently prescribing 
Tylenob No. 4, Percodan, Percocet, and a 
combination of Deriden and Tylenol No: 
4. The combined intake of Doriden and 
Tylenol No. 4 is known to produce-a 
result similar to that produced by the. 
consumption of heroin, and its abuse is 
a serious problem in the Detroit area. 

It is significant that Dr. Leftwich's 
license was revoked due to his diversion 
of drugs: Mr..Gupta specifically testified 
that he was unaware of any legitimate 
use.of the combination of Tylenol No. 4 
and Doriden, but failed:-to provide any 
explanation: for his failure to question 
the legitimacy of the prescriptions 
tendered by patients of Dr. Leftwich. In 
his defense, Mr. Gupta. testified that he 
had asked Dr. Leftwich if the 
prescriptions which he wrote: were 
legitimate and was told.that they were; 
therefore, Mr. Gupta filled the 
prescriptions, never pursuing the issue 
with Dr. Leftwich. 

As a result of the state investigation, 
the Michigan Attorney General filed a 
complaint against Pisa with the 
Michigan Board of Pharmacy, alleging: 
violations of State law. On January: 29; 
1988, the Michigan Board of Pharmacy 
summarily suspended Mr. Gupta's 
license. The suspension. was stayed by 


order of the Oakland County, Michigan, 
Circuit Court on February 24, 1988. 


Counsel for the Attorney General’s 
office and Pisa, by its shareholder Hat 
Garvin, entered into a stipulation 
providing in pertinent part that Al Pisa, 
Inc. had been restructured leaving Mr. 
Gupta. with no ownership interest in 
Pisa; that Mr. Gupta’s pharmacist and 
controlled substance licenses. were. 
suspended for six months; that Mr. 
Gupta was fined $10,000.00. by the 
Michigan Board of Pharmacy; and that 
the controlled substances seized from 
Pisa were forfeited to the State. The 
suspension of Mr. Gupta’s pharmacist 
and'controlled substances licenses 
pursuant to the stipulation was effective 
on October 19,1988. Mr:.Gupta then 
renamed Pisa. as Meyers: Pharmacy and 
applied: for DEA registration under that 
name. The application was ultimately 
withdrawn. 

In September, 1988, Mr. Gupta 
purchased respondent Bloomfield 
Professional. Center Pharmacy in 
Bloomfield Hills, Michigan, from the 
previous owner, John McClellan. Prior 
the Mr. Gupte’s purchase of the 
pharmacy, the DEA registration of 
Bloomfield Professional Center 
Pharmacy, Inc. was.revoked by. final 
order published February 18, 1988..See 
53 FR 4910. The grounds for revocation 
were Mr. McClellan’s conviction of a 
felony, and an unexplained:shortage of 
Tylenol No. 4, Talwin; and Doriden over 
a one and one-half year period. Mr. 
Gupta.testified that he was. unaware. of 
the revocation at the time of purchase. It 
is the application for DEA registration 
for respondent Bloomfield Professional 
Center Pharmacy that necessitated: this: 
administrative proceeding. 

Mr. Gupta presented testimony in-his 
defense that the computer records relied 
upon. by the Government in their 
investigation of Pisa. were incomplete, as 
they were-the result of a computer 
system which. malfunctioned, and that 
he was in the process of switching from: 
manual recordkeeping to computerized 
recordkeeping at the time of seizure. Mr. 
Gupta further stated that he was 
unaware that all prescriptions were to 
be entered into a computerized system. 

In an attempt to.explain the 
significant shortages of controlled 
substances which were found.as a result 
of the State audit, Mr. Gupta testified 
that he could only assume pilferage and 
theft, although he had never suspected 
nor reported any. such activity. Mr. 
Gupta stated that he provided a key to 
the pharmacy to the party store-owner 
for maintenance pruposes,.and that the 
owner's. access to the pharmacy could: 


explain the shortages. Provision. of 


access: to those other than licensed 
pharmacists.is ‘a: violation of State 
regulations. Mr. Gupta never reported 
any thefts as required by the DEA 
regulation. Mr. Gupta conceded. that 
controlled:substance prescriptions were 
mixed in with prescriptions for 
noncontrolled substances, and that 
during the audit he failed to provide. the 
investigators with. all of the pharmacy’s 
invoices. 

In.determining whether the: issuance 
of.a DEA registration to Bloomfield 
Professional Center Pharmacy would be 
in the public interest, the Administrator 
considers: the following five factors 
enumerated in:2% U.S.C. 823(f): 


(1) The:recommendation of the 
appropriate State licensing board or 
disciplinary authority 

(2)'The applicant's experience-in 
dispensing, or conducting research 
with respect to controlled substances 

(3) The applicant’s conviction record 
under Federal or State laws relating to 
the manufacture, distribution, or 
dispensing of controlled’ substances 

(4) Compliance with applicable State, 
Federal, or local: laws relating to 
controlled’ substances 

(5) Such other conduct which may 
threaten the public health and safety 


All factors need not be present for‘the 
Administrator to.deny an application for 
registration, Instead,,the- Administrator 
may accord each factor the ween he 
deems.appropriate in determining the 
public:interest. See Paul! Stepak,.M.D., 51 
FR 17556 (1986), 

The Administrator determines that the 
first,. second and fourth factors:are most 
relevant to this case. The evidence 
clearly demonstrates that consistent and 
excessive shortages existed in Mr. 
Gupta’s inventory of targeted controlled 
substances,.and that there was no 
legitimate.explanation for those’ 
shortages. Any combination of the 
records produced at hearing documents 
the fact that Mr. Gupta ordered amounts 
of various controlled substances which 
did.not appear in Pisa’s inventory and 
which were not accounted for in 
dispensary or prescription records. Mr. 
Gupta provided no credible evidence in 
his own defense and failed to 
successfully refute the evidence 
presented by the Government that 
substantial amounts of controlled 
substances were diverted from Pisa. 

Aside from the shortages proven at 
Pisa, Mr. Gupta blatantly disregarded 
his professional responsibility as a 
pharmacist ta properly dispense 
controlled s which 
responsibility corresponds to that of the 
prescribing practitioner to properly 





prescribe controlled substances. 21 CFR 
1306.04(a). Mr. Gupta testified that he 
knew of no legitimate medical purpose 
which would justify the combined 
prescription of Tylenol No. 4 and 
Doriden. Yet Mr. Gupta stated that he 
only summarily discussed the legitimacy 
of the prescriptions written by Dr. 
Leftwich, and did not pursue the issue 
with the dentist. Not only should Mr. 
Gupta have been alerted by the 
combination of controlled substances 
prescribed, but he was also responsible 
for recognition of the fact that the 
quantities of controlled substances 
prescribed by Dr. Leftwich were 
unusually high for a dentist. Mr. Gupta 
merely took Dr. Leftwich at his word 
and overlooked the clear warning 
signals of the prescriptions written by 
Dr. Leftwich. Mr. Gupta abandoned his 
responsibility as a pharmacist when he 
filled prescriptions which he knew or 
should have known had no legitimate 
medical purpose. 

Obviously, Mr. Gupta failed to comply 
with state and federal laws relating to 
recordkeeping, as is reflected by the 
stipulation entered into between Al Pisa, 
Inc. and the Michigan Attorney General. 
Mr. Gupta’s failure to abide by the laws 
of the State of Michigan and of the 
United States is yet another indication 
of his flagrant disregard for the laws and 
regulations which govern the practice of 
pharmacy. Mr. Gupta offered no credible 
explanation of his recordkeeping 
conduct, and offered nothing which 
would persuade the Administrator that 
mitigating circumstances existed to 
moderate the effect of the clear evidence 
herein. Allowing Mr. Gupta to continue 
his conduct would be unconscionable, 
and his position as the owner and 
managing pharmacist of respondent 
Bloomfield Professional Center 
Pharmacy would allow him the 
opportunity to continue that conduct. 
Therefore, the Administrator concludes 
that to grant Respondent's application 
for registration would be inconsistent 
with the public interest. 

Having concluded that Respondent's 
registration would be inconsistent with 
the public interest, the Administrator 
concludes that the pending application 
for registration of Bloomfield 
Professional Center Pharmacy must be 
denied. Pursuant to the authority vested 
in him by 21 U.S.C. 823 and 824 and 28 
CFR 0.100(b), the Administrator of the 
Drug Enforcement Administration 
orders that the pending application for 
registration, executed by Ramesh Kumar 
Gupta, R.Ph. d/b/a Bloomfield 
Professional Center Pharmacy on 
September 15, 1988, be, and it hereby is, 
denied. 


This order is effective March 18, 1991. 


Dated: February 6, 1991. 
Robert C. Bonner, 
Administrator. 
[FR Doc. 91-3508 Filed 2-13-91; 8:45 am] 
BILLING CODE 4410-09-M 


DEPARTMENT OF LABOR 


Office of the Secretary 


Business Research Advisory Council; 
Reestablishment 


In accordance with the provision of 
the Federal Advisory Committee Act, 
and after consultation with GSA, I have 
determined that the establishment of the 
Business Research Advisory Council is 
in the public interest in connection with 
the performance of duties imposed on 
the Department of Labor. 

The Council will advise the 
Commissioner of Labor Statistics on 
technical economic and statistical 
matters, in the analysis of the Bureau's 
statistics, and on the broader aspects of 
its program from an informed business 
point of view; and provide a realistic 
and timely two-way communications 
structure between business users and 
providers of basic economic statistics 
and a major governmental statistics- 
producing unit. 

Council membership is selected to 
assure a technically competent group of 
economists, statisticians and industrial 
relations experts who represent a cross 
section of American business and 
industry. The members serve in their 
individual capacities, not as 
representatives of their companies or 
their organizations, 

The Council will function solely as an 
advisory body and in compliance with 
the provisions of the Federal Advisory 
Committee Act. Its charter will be filed 
under the Act 15 days from the date of 
this publication. 

Interested persons are invited to 
submit comments regarding renewal of 
the Business Research Advisory 
Council. Such comments should be 
addressed to: Janice M. Devine, Liaison 
for BRAC, Bureau of Labor Statistics, 
Department of Labor, room 2126, GAO 
Building, 441 G Street, NW., 
Washington, DC 20212, telephone: 202- 
523-1347. 


Signed at Washington, D.C. this 4th day of 
February 1991. 
Roderick A. DeArment, 
Acting Secretary of Labor. 
[FR Doc. 91-3620 Filed 2-13-91; 8:45 am] 
BILLING CODE 4510-24-M 
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Employment and Training 
Administration 


Federal-State Unemployment 
Compensation Program: Extended 
Benefits; Ending of Extended Benefit 
Period in the State of Puerto Rico 


This notice announces the ending of 
the Extended Benefit Period in the State 
of Puerto Rico, effective on Decem 
29, 1990. 


Background 

The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. Under the 
Extended Benefit Program, individuals 
who have exhausted their rights to 
regular unemployment benefits (UI) 
under permanent State (and Federal) 
unemployment compensation laws may 
be eligible, during an extended benefit 
period, to receive up to 13 weeks of 
extended unemployment benefits, at the 
same weekly rate of benefits as 
previously received under the State law. 
The Federal-State Extended 
Unemployment Compensation Acct is 
implemented by State unemployment 
compensation laws and by part 615 of 
title 20 of the Code of Federal 
Regulations (20 CFR part 615). 

Extended benefits are payable in a 
State during an Extended Benefit Period 
which is triggered “on” when the rate of 
insured unemployment in the State 
reaches the State trigger rate set in the 
Act and the State law. During an 
Extended Benefit Period, individuals are 
eligible for a maximum of up to 13 
weeks of benefits, but the total of 
Extended Benefits and regular benefits 
together may not exceed 39 weeks. 

The Act and the State unemployment 
compensation laws also provide that an 
Extended Benefit Period in a State will 
trigger “off” when the rate of insured 
unemployment in the State is no longer 
at the trigger rate set in the law. A 
benefit period actually terminates at the 
end of the third week after the week for 
which there is an off indicator, but not 
less than 13 weeks after the benefit 
period began. 

An Extended Benefit Period 
commenced in the State of Puerto Rico 
on September 30, 1990, and has now 
triggered off. 

Determination of an “off” Indicator 


The head of the employment security 
agency of the State named above has 
determined that the rate of insured 
unemployment in the State for the 
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period consisting of the week ending on 
December 8, 1990, and the immediately 
preceding twelve weeks, fell below the 
State trigger rate, so that for that week 
there was an “off” indicator in the State. 

Therefore, the Extended Benefit 
Period in the State terminated with the 
week ending December 29, 1990. 


Information for Claimants 


The State employment security 
agency will furnish a written notice to 
each individual who is filing claims for 
Extended Benefits of the ending of the 
Extended Benefit Period and its effect 
on the individual's right to Extended 
Benefits. 20 CFR 615.13(c)(4). 

Persons who wish information about 
their rights to Extended Benefits in the 
State named above should contact the 
nearest State employment service atice 
in their locality. 


Signed at Washington, DC on February 4, 
1991. 


Roberts T. Jones, 

Assistant Secretary of Labor. 

[FR Doc. 91-3621 Filed 2~13-91; 8:45 am] 
BILLING CODE 4510-30-M 


Office of the Assistant Secretary for 
Veterans’ Employment and Training 


Funding for Fiscal Year 1991; Stewart 
B. McKinney Homeless Assistance Act; 
Homeless Veterans Reintegration 
Projects 


AGENCY: Office of the Assistant 
Secretary for Veterans’ Employment and 
Training (OASVET), Labor. 

ACTION: Notice. 


SUMMARY: This notice sets for the Fiscal 
Year 1991 funding procedures for the 
Homeless Veterans Reintegration 
Projects (HVRP) operating under title 
Vil, subtitle C, section 738 of the 
Stewart B. McKinney Homeless 
Assistance Act. This program was 
reauthorized under Section 621 of the 
Stewart B. McKinney Homeless 
Assistance Amendments Act of 1990 
(Pub. L. 101-645). Grantees who received 
McKinney Act funds under the 
competitive process held by the U.S. 
Department of Labor, Office of the 
Assistant Secretary for Veterans’ 
Employment and Training in FY 1990 
will be given the opportunity to apply 
for additional funds and for a program 
extension through September 30, 1992. 
The purpose of these programs is to 
expedite the reintegration of homeless 
veterans into the labor force. 

DATES: During March 1991, application 
instructions will be sent to the current 
HVRP grantees which were funded 
through the FY 1990 competitive process 


as described below. Applications will be 
due at least sixty days prior to the 
expiration date of the FY 1990 HVRP 
grants, but in all cases must be 
submitted no later than July 15, 1991. 
Awards will be made between July 1 
and September 30, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Eileen Connors, Office of the 
Assistant Secretary for Veterans’ 
Employment and Training, 200 
Constitution Ave., NW., rm. $1316, 
Washington, DC 20210, Telephone (202) 
523-9110. 


SUPPLEMENTARY INFORMATION: The 
Office of the Assistant Secretary for 
Veterans Employment and Training 
announces the availability of $1.8 
million to extend programs operated by 
FY 1990 HVRP grantees through 
September 30, 1992. These grantees were 
funded as a result of a competition held 
in FY 1990, and the recipients of funds 
are State or local public agencies 
providing services to the following 
geographic areas: San Diego, California; 
San Francisco, California; San Jose, 
California; Denver, Colorado; 
Jacksonville, Florida; Atlanta, Georgia; 
Boston, Massachusetts; Detroit, 
Michigan; St. Louis, Missouri; New York, 
New York; Tulsa, Oklahoma; Portland, 
Oregon; Nashville, Tennessee; Olympia, 
Seattle and Tacoma, Washington, (one 
grant); and Milwaukee, Wisconsin. 

In addition, two rural projects 
operating in Tennessee and in Ohio 
operated by private non-profit 
organizations will be given the same 
opportunity for additional funding. 
These grants were awarded under a 
separate competition in FY 1990. 

To determine funding levels for the 
second year, individual negotiations will 
be held with each grantee. Factors 
affecting the funding determination will 
include current spending rate, program 
performance to date, the number and 
needs of homeless veterans in the 
geographic area, and any adjustments to 
program design that would provide a 
holistic approach to service delivery and 
enhancement of long term job retention. 

In all likelihood those grantees with 
slow start up of the FY 1990 program 
will be funded at less than first year 
levels since carryover funds will be 
available for several months into the 
second year. Those grantees who have 
little or no carryover funds will most 
likely receive an amount equal to or 
slightly more than the first year level 
depending on the factors noted above. 
However, the Office of the Assistant 
Secretary reserves the right not to fund 


. grantees which are performing poorly 


and which show little promise of 


improvement in a second year of 
operation. 

Signed at Washington, D.C. this 8th day of 
February, 1991. 
Thomas E. Collins, 
Assistant Secretary for Veterans’ 
Employment and Training. 
[FR Doc. 91-3622 Filed 2-13-91; 8:45 ‘iy 
BILLING CODE 4510-79-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[91-14] 


NASA Advisory Council (NAC), 
Aerospace Medicine Advisory 
Committee (AMAC); Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of meeting. 


sumMaARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Aerospace 
Medicine Advisory Committee. 


DATES: February 20, 1991, 8:30 a.m. to 5 
p.m.; February 21, 1991, 8:30 a.m. to 5 
p.m.; and February 22, 1991, 8 a.m. to 3 
p.m. 


ADDRESSES: National Aeronautics and 
Space Administration, room 226A, 600 
Independence Avenue SW., 
Washington, DC 20546. 

FOR FURTHER INFORMATION CONTACT: 
Dr. J. Richard Keefe, Code SBF, National 
Aeronautics and Space Administration, 
Washington, DC 20546 (202/453-1530). 
SUPPLEMENTARY INFORMATION: The 
Aerospace Medicine Advisory 
Committee consults with and advises 
the NASA Office of Space Science and 
Applications (OSSA) on long-range 
planning of aerospace medicine 
research. The Committee will meet to 
discuss the Report of the Advisory 
Committee on the Future of the U.S. 
Space Program, the Life Sciences 
Division Fiscal Year 1992 status, and 
status reports from the Office of Space 
Science and Applications. The 
Committee is chaired by Dr. Harry C. 
Holloway and is composed of 24 
members. The meeting will be closed on 
Friday, February 22, 1991, from 1 pm. to 
3 p.m., to allow for a discussion on 
qualifications of individuals being 
considered for membership to the 
Aerospace Medicine Advisory 
Committee. Such a discussion would 
invade the privacy of the individuals 
involved. Since this session will be 
concerned with matters listed in 5 U.S.C. 





552b(c)(6), it has been determined that 
the meeting will be closed to the public 
for this period of time. The remainder of 
the meeting will be open to the public up 
to the seating capacity of the room 
(approximately 40 people including 
members of the Committee). It is 
imperative that the meeting be held on 
these dates to accommodate the 
scheduling priorities of the participants. 
TYPE OF MEETING: Open—except for a 
closed session, as noted in the agenda 
below. 


Agenda 
Wednesday, February 20 


8:30 a.m.—Introductory Remarks. 

9 a.m.—Review of AMAC Action 
Items and Minutes. 

10:15 a.m.—Report of the Advisory 
Committee on the Future of the U.S. 
Space Program. 

1 p.m.—Office of Aeronautics, 
Exploration and Technology Life 
Support Programs. 

3:15 p.m.—Exploration Initiative 
Program Status. 

5 p.m.—Adjourn. 

Thursday, February 21 


8:30 a.m.—Office of Space Science 
and Applications Status Report and 1991 
Strategic Planning. 

10:15 a.m.—Life Sciences Division 
Fiscal Year 1992 Budget/Division Status. 

1 p.m.—Space Station Freedom 
Restructuring. 

2:45 p.m.—Status of the Life Sciences 
Subcommittee. 

3:45 p.m.—Committee on Space 
Biology and Medicine Status. 

4:15 p.m.—Status of Life Science 
Strategic Planning. 

5 p.m.—Adjourn. 

Friday, February 22 


8 a.m.—Review of Action Items and 
Committee Assignments. 

9 a.m.—Status of US/USSR Programs. 
10:30 a.m.—Development of AMAC 
Position with Regard to Implications of 
the Report of the Advisory Committee 

on the Future of the U.S. Space Program. 
1 p.m.—Closed Session. 
3 p.m.—Adjourn. 
Dated: February 6, 1991. 
John W. Gaff, 
Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 
[FR Doc, 91-3560 Filed 2-13-01; 8:45 am} 
BILLING CODE 7510-01-m 


[91-31] 


NASA Advisory Council (NAC), Space 
Science and Applications Advisory 
Committee (SSAAC), Solar System 
Exploration Subcommittee; Meeting. 


AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space Science 
and Applications Advisory Committee, 
Solar System Exploration 
Subcommittee. 


DATES: February 25, 1991, 9 a.m. to 5 
p.m.; February 26, 1991, 8:30 a.m. to 5 
p.m.; February 27, 1991, 8:30 a.m. to 5 
p.m.; February 28, 1991, 8:30 a.m. to 5 
p.m.; March 1, 1991, 8 a.m.-12:30 p.m. 
ADDRESSES: Embassy Suites Hotel-La 
Jolla, 4550 La Jolla Village Drive, San 
Diego, CA 92122. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Wesley Huntress, Code SL, National 
Aeronautics and Space Administration, 
Washington, DC 20546 (202/453-1588). 
SUPPLEMENTARY INFORMATION: The 
Space Science and Applications 
Advisory Committee consults with and 
advises the NASA Office of Space 
Science and Applications (OSSA) on 
long-range plans for, work in progress 
on, and accomplishments of NASA’s 
Space Science and Applications 
programs. The Solar System Exploration 
Subcommittee provides advice to the 
Solar System Exploration Division 
concerning long-range planning in solar 
system exploration. The Subcommittee 
will meet to attain consensus on a Solar 
System Exploration Division formulated 
plan for new start candidates, and 
supporting rationale and study results. 
Workshop findings will be taken by the 
Division to shape its Strategic Plan for 
submission to the SSAAC Summer 
Workshop. The Subcommittee is chaired 
by Dr. Laurence Soderblom and is 
composed of 23 members. The meeting 
will be open to the public up to the 
seating capacity of the room 
(approximately 50 people including 
members of the Subcommittee). It is 
imperative that the meeting be held on 
these dates to accommodate the 
scheduling priorities of the key 
participants. 

TYPE OF MEETING: Open. 

Agenda 


Monday, February 25 
9 a.m.—Plenary Session. 
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Introductory Remarks and Workshop 
Guidelines. 

Office of Space Science and 
Applications /Solar System Exploration 
Division (SSED) Guidelines/Constraints. 

Review of Committee on Planetary 
and Lunar Exploration Activities: 

Presentation of SSED’s Strawman 
Plans. 

Discovery Program Planning. 

Mission Operations and Data 
Analysis (MO&DA)—SSED’s Viewpoint. 

Science Working Group/Mission/ 
Project Presentation. 

5 p.m.—Adjourn. 

Tuesday, February 26 

8:30 a.m.—Plenary Session. 

Initial Team Discussions. 

Initial Team Reactions. 

MO&DA Team Issues and Approach. 

5 p.m.—Adjourn. 

Wednesday, February 27 

8:30 a.m.—Plenary Session. 

Toward Other Planetary Systems 
(TOPS) 

Program Planning and Project 
Presentations. 

1 p.m.—Splinter Sessions. 

Inter-team meetings with MO&DA. 

Team Discussions with SSED 
Director. ; 

5 p.m.—Adjourn. 

Thursday, February 28 

8:30 a.m.—Plenary Session. 

MO&DA Feedback/Top Issues. 

SSED’s Perspective/Guidance on 
Progress. 

1 p.m.—Splinter Sessions. 

Team Consensus Building. 

Report Preparation. 

5 p.m.—Adjourn. 

Friday, March 1 

8 a.m.—Plenary Session. 

Team Reports. 

SSED Response/Discussion. 

Future Activities and Meeting 
Calendar. 

12:30 p.m.—Adjourn. 

Dated: February 6, 1991. 

John W. Gaff, 

Advisory Committee Management Officer, 
National AeronautiesandSpace_ - 
Administration. 

[FR Doc. 91-3559 Filed 2-13-91; 8:45 am] 
BILLING CODE 7510-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Expansion Arts Advisory Panel; 
Meeting 
Pursuant to section 10(a){2) of the 


Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
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given that a meeting of the Expansion 
Arts Advisory Panel (Organizational 
Development Pilot Section) to the 
National Council on the Arts will be 
held on March 1, 1991 from 9:15 a.m. 
4:30 p.m. in room 730 at the Nancy 
Hanks Center, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 

A portion of this meeting will be open 
to the public from 3 p.m.—4:40 p.m. The 
topic will be policy discussion. 

The remaining portion of this meeting 
from 9:15 a.m.-3 p.m. is for the purpose 
of Panel review, discussion, evaluation, 
and recommendatoin on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
December 11, 1990, as amended, this 
session will be closed to the public 
pursuant to subsection (c) (4), (6) and 
(9)(Bo of section 552b of title 5, United 
States Code. 

Any interested persons may attend, as 
observers, meetings, or portions thereof, 
of advisory panels which are open to the 
public. 

Members of the public attending an 
open session of a meeting will be 
permitted to participate in the panel's 
discussions at the discretion of the 
chairman of the panel if the chairman is 
a full-time Federal employee. If the 
chairman is not a full-time Federal 
employee, then public participation will 
be permitted at the chairman's 
discretion with the approval of the full- 
time Federal employee in attendance at 
the meeting, in compliance with this 
guidance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Martha Y. Jones, Acting Advisory 
Committee Management Officer, 
National Endowment for the Arts, 
Washington, DC 20506, or call (202) 682- 
5433. 


Dated: February 11, 1991. 
Martha Y. Jones, 


Acting Director, Council and Panel 
Operations, Nutional Endowment for the Arts. 
{Fr Doc. 91-3619 Filed 2-13-91; 8:45 am] 
BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Advisory Committee on Nuclear 
Waste; Meeting 


The Advisory Committee on Nuclear 
Waste (ACNW) will hold its 28th 
meeting on February 21-22, 1991, room 
P-110, 7920 Norfolk Avenue, Bethesda, 
MD, 8:30 a.m. until 5 p.m. each day. The 
entire meeting will be open to public 
attendance. The purpose of the meeting 
will be to review and discuss the 
following topics: 

A. The Committee will be briefed on a 
technical feasibility study on the 
substantially complete containment concept 
by the NRC staff and Center for Nuclear 
Waste Regulatory Analyses. 

B. The Committee will consider the results 
of a recent ACNW Working Group Meeting 
on how expert judgment will be used in 
conducting performance assessments used in 
the licensing of a high-level waste and low- 
level waste repositories. 

C. The Committee will continue 
discussions on 10 CFR part 60, high-level 
waste repository subsystem performance 
requirements and their conformance with the 
EPA high-level waste standards. 

D. The Committee will be briefed on recent 
revisions to 10 CFR part 20, “Standards for 
Protection Against Radiation.” The focus will 
be on changes that effect waste disposal. 

E. The Committee will be briefed by the 
NRC staff regarding an Annual Report on 
Radioactive Materials Released from Nuclear 
Power Plants, NUREG/CR-2907. 

F. The Committee will be briefed on NRC's 
oversight and monitoring of existing low-level 
waste disposal facilities through the 
Agreement State Program. The coordination 
between NRC headquarters, the NRC region, 


and the cognizant state authority will be the | 


focus. (tentative) 

G. The Committee will discuss and may 
report on Carbon-14 considerations relative 
to a high-level waste repository. 

H. The Committee will respond to a recent 
SRM concerning revising 10 CFR part 61 
relative to attention to leaching resistance of 
the waste form. 

I. The Committee will continue 
deliberations concerning the NRC and EPA 
regulations governing the disposal of mixed 
waste. 

]. The Committee will consider a report on 
human instrusion at a high-level waste 
repository that draws analogies to other 
scenarios in nuclear power plant licensing. 

K. The Committee will discuss anticipated 
and proposed Committee activities, future 
meeting agenda, administrative, and 
organizational matters, as appropriate. The 
members will also discuss matters and 
specific issues which were not completed 
during previous meetings as time and 
availability of information permit. 


Procedures for the conduct of and 
participation in ACNW meetings were 
published in the Federal Register on 
June 6, 1988 (53 FR 20699). In accordance 
with these procedures, oral or written 


6041 


statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Committee, its 
consultants, and staff. The office of the 
ACRS is providing staff support for the 
ACNW. Persons desiring to make oral 
statements should notify the Executive 
Director of the office of the ACRS as far 
in advance as practical so that 
appropriate arragements can be made to 
allow the necessary time during the 
meeting for such statements. Use of still, 
motion picture, and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 
determined by the ACNW Chairman. 
Information regarding the time to be set 
aside for this purpose may be obtained 
by a prepaid telephone call to the 
Executive Director of the office of the 
ACRS, Mr. Raymond F. Fraley 
(telephoine 301/492-4516), prior to the 
meeting. In view of the possibility that 
the schedule for ACNW meetings may 
be adjusted by the Chairman as 
necessary to facilitate the conduct of the 
meeting, persons planning to attend 
should check with the ACRS Executive 
Director or call the recording (301/492- 
4600) for the current schedule if such 
rescheduling would result in major 
inconvenience. 


Dated: February 8, 1991. 
John C. Hoyle, 
Advisory Committee Management Officer. 
FR Doc. 91-3603 Filed 2-13-91; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 70-3070] 


Louisiana Energy Services; Ciaiborne 
Enrichment Center: Establishment of 
Local Public Document Room 


The Nuclear Regulatory Commission 
(NRC) has established a local public 
document room (LPDR) for Louisiana 
Energy Services proposed Claiborne 
Enrichment Center. 

Members of the public may now 
inspect and copy documents and 
correspondence related to the Louisiana 
Energy Services proposed Claiborne 
Enrichment Center at the Claiborne 
Parish Library, 901 Edgewood Drive, 
Homer, Louisiana, 71040. The library is 
open on the following schedule: Monday 
and Wednesday through Friday 8:30 am 
to 5 pm; Tuesday 8:30 am to 8 pm; and 
Saturday 9 am to 1 pm. 

For further information, interested 
parties in the Homer area may contact 
the LPDR directly through Ms. Pamela 
Suggs, Library Director, telephone 





—— (318) 927-3845. Parties outside 


Street, NW. (Lower Level), Washington, 
DC 20555, telephone number (202) 634—- 
3273. 

Questions concerning the NRC's oe 


Toll-Free (800) 638-8081. 

Dated at Bethesda, Maryland, this 7th day 
of February, 1991. 

For the Nuclear Regulatory Commission. 
Donnie H. Grimsley, 
Director, Division of Freedom of Infarmation 
and Publications Services, Office of 
Administration. 
[FR Doc. 91-3614 Filed 2-13-81; 8:45 am} 
BILLING CODE 7590-01-i 


POSTAL RATE COMMISSION 
[Order No. 878; Docket No. A91-1] 


Rock Point, Marytand 20682 (Joan L. 
Petitioner); Notice and Order 


Bowling, 

Accepting Appeal and Establishing 
Procedural Schedule Under 39 U.S.C 

404(b)(5) 


Issued February 8, 1991. 

Docket Number: ASt1-1. 

Name of Affected Post Office: Rock 
Point, Maryland 20682. 

Name(s) of Petitioner(s): Joan L. 
Bowling. 

Type of Determinatian: Closing. 

Date of Filing of Appeal Papers: 
February 4, 1991. 

Categories of Issues Apparently 
Raised. 


1. Effect on postal services (39 U.S.C. 
404{b)(2)(C)}. 
Other legal issues may be disclosed 

by the record when it is filed; or, 
conversely, the determination made by 
the Postal Service may be found to 
dispose of one or more of these issues. 
In the interest of expedition, in light af 
the 120-day decision schedule (29 U.S.C. 
404(b)(5)), the Commission reserves the 
right to request of the Postal Service 
memoranda of law on any appropriate 
issue. If requested, such memoranda will 
be due 20 days from the issuance of the 
request; a copy shall be served on the 
petitioner. In a brief or motion to 
dismiss or affirm, the Postal Service may 
incorporate by reference any such 
memoranda previously filed. 


The Commission arders: (A} The 
record in this appeal shalt be filed on or 
before February 15, 1991. 

(B) The Secretary shall publish this 
Notice and Order and Procedural 
Schedule in the Federal Register. 


By the Commission. 
Cyril }. Pittack, 
Acting Secretary. 
Appendix 
Docket No. ASi—1, Rock Point, Maryland 
20682 


Filing of Petition. 


Notice and Order of Filing 
of Appeal. 
.. Last day of filing of peti- 
tions to intervene (see 
3¢ CFR 3001.111(b)}. 

March 11, 1991.... Petitioners* Participant 
Statement or Initial Brief 
[see 39 CFR 3001.115 (a) 
and (b)]. 

Postal Service Answering 
Brief [see 39 CFR 
3001.115(c}]. 

April 16, 1991... Petitioners’ Reply Brief 
should Petitioners 
choose to file one [see 
39 CFR 3001.115(d)]. 

April 23, 1992 ..... Deadline for motions by 

any party requesting 
oral argument. The 
Commission will sched- 
e oral argument only 
when it is a necessary 
addition to the written 
filings [see 39 CFR 
3001.116}. 
a. Expiration of 120-day deci- 
sional schedule [see 39 
U.S.C. 404fb)}(5)]. 


Wisees 4, 


April 1, 1991 


June 3, 1991...... 


[FR Doc. 81-3631 Filed 2-13-91; 8:45 am] 
BILLING CODE 7710-FW-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Reports, Forms, and Recordkeeping 
Requirements: Submittals to OMB on 
February 7, 1991 


AGENCY: Department of Transportation 
(DOT}, Office of the Secretary. 
ACTION: Notice. 


SUMMARY: This notice lists these forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation on February 7, 1991, to 
the Office of Management and Budget 
(OMB) for its approval in a 

with the requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. chapter 
35}. 
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FOR FURTHER INFORMATION CONTACT: 
John Chandler, Annette Wilson or Susan 
Pickrel, Information Requirements 
Division, M-34, Office of the Secretary 
of Transportation, 400 Seventh Street, 
SW., Washington, DC 20590, telephone, 
(202) 366-4735, or Edward Clarke or 
Wayne Brough, Office of Management 
and Budget, New Executive Office 
Building, room 3228, Washington, DC 
20503, (202) 395-7340. 

SUPPLEMENTARY INFORMATION: 


Background 


Section 3507 of title 44 of the United 
States Code, as adopted by the 
Paperwork Reduction Act of 1980, 
requires that agencies prepare a notice 
for publication 1 in the Federal Register, 
listing those information collection 
requests submitted to the Office of 
Management and Budget (OMB} for 
initial, approval, or for renewal under 


’ that Act. OMB reviews and approves 


agency submittals in accordance with 
criteria set forth in that Act. In carrying 
out its responsibilities, OMB also 
considers public comments on the 
proposed forms, reporting and 
recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
once every three years. 

Information Availability and Comments 


Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from the DOT officials 
listed in the “For Further Information 
Contact” paragraph set forth above. 
Comments on the requests should be 
forwarded, as quickly as possible, 
directly to the OMB officials listed in the 
“FOR FURTHER INFORMATION CONTACT” 
paragraph set forth above. If you 
anticipate submitting substantive 
comments, but find that more than 10 
days from the date of publication are 
needed to prepare them, please notify 
the OMB officials of your intent 
immediately. 


Items Submitted for Review by OMB 


The following information collection 
requests were submitted to OMB on 
February 7, 1991. 

DOT no: 3437. 

OMB no: 2127-0004. 

Administration: National Highway 
Traffic Safety Administration. 

Title: 49 CFR part 573, Defect and 
Noncompliance Reports. 

Need for information: To monitor the 
recall campaigns requested by 
manufacturers of motor vehicles. 

Proposed use of information: 
Manufacturers of motor vehicles and 
equipment are required to report to 
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this agency when they determine a 
recall campaign is needed. This helps 
the agency know the manufacturer's 
determination. The manufacturers 
must report on the status of the recall 
campaign, so the agency can monitor 
the recall. 

Frequency: On occasion. 

Burden estimate: 4,900 hours. 

Respondents: Business/small business 
or organizations. 

Form(s): None. 

Average burden hours per respondent: 4 
hours. 

DOT no. 3438. 

OMB no: 2133-0017. 

Administration: Maritime 
Administration. 

Title: Application for Operating- 
Differential Subsidy. 

Need for information: Title VI of the 
Merchant Marine Act, 1936, as 
amended, authorized the cperating- 
differential subsidy program, which 
provides for the payment by the 
Government of operating subsidies to 
qualified operators of U.S. flag 
vessels. The application is necessary 
to qualify an operator for subsidy. 

Proposed use of information: The 
information is used to assist the 
Maritime Subsidy Board/Maritime 
Administrator is making the necessary 
determinations and findings for 
approval/disapproval of a subsidy 
application. 

Frequency: On occasion. 

‘Burden estimate: 1 hour. 

Respondents: 1 

Form(s): MA-964 

Average burden hours per respondent: 1 
hour 

DOT No. 3439 

OMB No: 2133-0509 

Administration: Maritime 
Administration 

Title: Service Obligation Compliance 
Report 

Need for information: Every graduate of 
the U.S. Merchant Marine Academy 
and subsidized graduate of state 
maritime academies incurs a 
mandatory service obligation in the 
U.S. Merchant Marine. The reporting 
form is used by the graduates to 
report their compliance with the 
service obligation. 

Proposed use of information: The 
information will be used to monitor 
compliance with mandatory service 
obligation. 

Frequency: Annually 

Burden estimate: 1,064 hours 

Respondents: 2,128 

Form(s): MA-930 

Average burden hours per respondent: 
30 minutes 

DOT No. 3440 


OMB No: 2133-0510 

Administration: Maritime 
Administration 

Title: Request for Waiver of Service 
Obligation, Request for Deferment of 
Service Obligation; Request for 
Review of Waiver/Deferment 
Decisions. 

Need for information: tory 
compliance under Public Law 96-453. 

Proposed use of information: To 
consider waiver of the service 
obligation, to decide deferments and 
to review decisions. 

Frequency: On occasion 

Burden estimate: 30 hours 

Respondents: 100 

Form(s): MA-935, MA-936, MA-937 

Average burden hours per respondent: 
18 minutes 

DOT No. 3441 

OMB No: 2130-0005 

Administration: Federal Railroad 
Administration 

Title: Hours of Service Regulations 

Need for information: To control the 
conditions of proper rest for 
employees engaged in one or more 
critical categories of work. 

Proposed use of information: To insure 
compliance and enforcement of the 
hours of duty regulations and to 
promote the safety of employees and 
travelers upon railroads. 

Frequency: Reporting and 
Recordkeeping 

Burden estimate: 1,266,499 hours 

Respondents: 500 Railroads 

Form(s): FRA-F-6180.3 

Average burden hours per respondent: 
2,533 hours 

DOT No. 3442 

OMB No: 2130-0505 

Administration: Federal Railroad 
Administration 

Title: Steam Locomotive Inspection 

Need for information: To assure safe 
operation of steam locomotives. 

Proposed use of information: The 
Federal Railroad Administration uses 
this information to assure that carriers 
make inspections and repair defects in 
steam locomotives as required by the 
Locomotive Inspection Act. 

Frequency: Recordkeeping, on occasion, 
monthly, annually 

Burden estimate: 511 hours 

Respondents: 48 

Form(s): Agency does not provide forms 

Average burden hours per response: 10.6 
hours 

DOT No. 3443 

OMB No: 2120-0026 

Administration: Federal Aviation 
Administration 

Title: Flight Plans (Domestic/ 
International) 

Need for information: The information is 
needed so that air traffic control 


personnel are aware of specific flight 
activity and can initiate timely search 
and rescue actions whenever an 
aircraft is determined to be overdue at 
the filed destination location. 

Proposed use of information: The 
information is used to provide 
protection to aircraft in flight and 
persons/property on the ground. 

Frequency: On occasion 

Burden estimate: 322,773 hours 

Respondents: Pilots 

Form(s): FAA Forms 7233-1 and 7233-4 

Average burden hours per respondent: 2 
and % minutes 

DOT No. 3444 

OMB No: 2130-0525 

Administration: Federal Railroad 
Administration 

Title: Certification of Glazing Materials 

Need for information: To assure that 
window glazing materials are in 
compliance with Federal Safety 
Standards. 

Proposed use of information: FRA uses 
this information to assure that glazing 
materials have been fully tested and 
are in compliance with Federal safety 
requirements. 

Frequency: Recordkeeping 

Burden estimate: 321 hours 

Respondents: 5 

Form(s): None 

Average burden hours per respondent: 
64.2 hours 

DOT No. 3445 

OMB No: 2130-0523 

Administration: Federal Railroad 
Administration 

Title: Rear End Marking Device 

Need for information: To determine if 
the device meets critical angle, color 
and intensity requirements. 

Proposed use of information: FRA uses 
this information in the event of an 
incident of non-compliance with the 
specified requirements of the Federal 
Railroad Safety Act of 1976. 

Frequency: On occasion and 
recordkeeping 

Burden estimate: 21 hours 

Respondents: 5 Railroads 

Form(s): none 

Average burden hours per respondent: 
4.2 hours 

DOT no: 3446 

OMB no: 2130-0506 

Administration: Federal Railroad 
Administration 

Title: Identification of Cars Moved in 
Accordance with Order 13528 

Need for information: To identify freight 
cars moved in accordance with Order 
13528. 

Proposed use of information: An 
identification card is applied to any 
freight equipment setting forth the 





restrictions to be complied with for 
legal movement under Order 13528. 

Frequency: Recordkeeping 

Burden estimate: 110 hours 

Respondents: 500 Railroads 

Form(s): None 

Average burden hours per respondent: 
15 minutes 

DOT no: 3447 

OMB no: 2120-0514 

Administration: Federal Aviation 
Administration 

Title: Aviation Insurance 

Need for information: The information 
requested is needed to determine 
eligibility for aviation insurance/war 
insurance when insurance is not 
available from other sources. 

Proposed use of information: The 
information submitted by applicants 
for title XIII insurance will be used by 
the FAA to determine the 
reasonableness of the terms and 
conditions on which commercial 
insurance is available and assess the 
risks for which insurance coverage is 
being sought. 

Frequency: One time per application 

Burden estimate: 1,250 hours 

Respondents: Businesses 

Form(s): None 

Average burden hours per respondent: 5 
hours 

DOT no: 3448 

OMB no: 2127-0506 

Administration: National Highway 
Traffic Safety Administration 

Title: 571.125, Warning Devices 

Need for information: To aid the agency 
in achieving many of the safety goals. 

Proposed use of information: 
Manufacturers are required to provide 
permanently attached labels on 
warning devices giving name of 
manufacturer, date of manufacture, 
and a statement certifying that it 
conforms with the applicable 
standard. 

Frequency: On occasion 

Burden estimate: 2,380 hours 

Respondents: Manufacturers 

Form(s): None 

Average burden hours per respondent: 5 
minutes 

DOT no: 3449 

OMB no: 2120-0042 

Administration: Federal Aviation 
Administration 

Title: Aircraft Registration 

Need for information: The information is 
needed by the FAA to maintain a 
registration system for aircraft 
identification and a centralized public 
record of aircraft ownership. Such a 
system is required by international 
treaty and by statutory law. 

Proposed use of information: The 
information is used by the FAA to 


register an aircraft or hold an aircraft 
in trust. 

Frequency: On occasion 

Burden estimate: 81,225 hours 

Respondents: Any individual or 
organization wishing to register an 
aircraft. 

Form(s): AC Forms 8050-1, 8050-2, 8050- 
4, 8050-81, 8050-117, and 8050-98 

Average burden hours per respondent: 
30 minutes 

DOT no: 3450 

OMB no: New 

Administration: Federal Aviation 
Administration 

Title: Passenger Facility Charge Program 

Need for information: The information is 
needed to implement the statute and 
carry out a passenger facility charge 
program as required by Section 9110 
of the Aviation Safety and Capacity 
Expansion Act of 1990. 

Proposed use of information: DOT/FAA 
will use any information submitted in 
response to this program to carry out 
the intent of section 9110 of the 
Aviation Safety and Capacity 
Expansion Act of 1990. This program 
will provide additional funding for the 
expansion of airport capacity which is 
needed now and in the future. 

Frequency: On occasion, Quarterly, 
Annually, and End of Product 

Burden estimate: 52,000 hours 

Respondents: Air carriers, public 
agencies 

Form(s): Application Form 

Average burden hours per respondent: 
27 hours for the reporting burden, and 
20 hours for the recordkeeping burden 

DOT no: 3451 

OMB no: 2125-0521 

Administration: Federal Highway 
Administration 

Title: Developing and Recording Costs 
for Railroad Adjustments 

Need for information: For railroad 
companies to maintain adequate 
records to support costs.incurred for 
reimbursable railroad adjustments on 
Federal-aid projects. 

Proposed use of information: For FHWA 
to reimburse State Highway agencies 
for costs of information on Federal-aid 
projects. 

Frequency: Recordkeeping 3 year 
retention period 

Burden estimate: 46,000 hours 

Respondents: Railroad companies 

Form(s): None 

Average burden hours per respondent: 
400 hours 

DOT no: 3452 

OMB no: 2125-0519 

Administration: Federal Highway 
Administration 

Title: Developing and Recording Costs 
for Utility Adjustments 


Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Notices 


Need for information: For utility 
companies to maintain adequate 
records to support costs incurred for 
reimbursable utility adjustments on 
Federal-aid Highway projects. - 

Proposed use of information: For FHWA 
to reimburse State Highway agencies 
for the costs of construction of 
Federal-aid projects. 

Frequency: Recordkeeping 3 year 
retention period 

Burden estimate: 360,000 hours 

Respondents: Utility Companies 

Form(s): None 

Average burden hours per respondent: 
120 hours 

DOT no: 3453 

OMB no: 2130-0010 

Administration: Federal Railroad 
Administration 

Title: Designation of Qualified Persons 
(Track); and Records of Results of 
Track Inspections 

Need for information: To assure safe 
passage of trains and compliance with 
Track Safety Standards. 

Proposed use of information: Records 
are required to assure that inspections 
are made by qualified persons and 
that railroads are in compliance with 
prescribed safety standards. 

Frequency: Recordkeeping 

Burden estimate: 1,764,800 hours 

Respondents: 500 Railroads 

Form(s): None 

Average burden hours per respondent: 
3,529.6 hours 

DOT no: 3454 

OMB no: 2138-0004 

Administration: Research and Special 
Programs Administration 

Title: Part 248—Submission of Audit 
Reports 

Need for information: Check carrier's 
continuing fitness, corroborate 
carrier's Form 41 filings and to fulfill a 
U.S. treaty obligation. 

Proposed use of information: To monitor 
carrier fitness, verify Form 41 
submissions, and to meet U.S. treaty 
obligations. 

Frequency: Annual 

Burden estimate: 15 hours 

Respondents: Large certificated air 
carriers 

Form(s): None 

Average burden hours per respondent: 
15 minutes 

DOT no: 3455 

OMB no: 2115-0542 

Administration: U.S. Coast Guard 

Title: Station Bill 

Need for information: This information 
is needed to provide an efficient 
means of disseminating information to 
all personnel concerning their duties, 
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duty station and signals used in 
emergencies and emergency drills. 

Proposed use of information: The 
information is used to ensure that 
personnel are familiar with their 
duties in emergency situations and to 
reduce the likelihood of personal 
injuries. 

Frequency: On occasion 

Burden estimate: 2,120 hours 

Respondents: Owners/operators of 
manned outer continental shelf (OCS) 
facilities 

Form(s): None 

Average burden hours per respondent: 2 
hours 

DOT no: 3456 

OMB no: 2115-0525 

Administration: U.S. Coast Guard 

Title: Incorporation and Adoption of 
Industry Standards into 33 CFR and 46 
CFR Subchapters 

Need for information: This information 
requirement is necessary to ensure 
that specific types of safety equipment 
and materials meet Coast Guard 
accepted industry standards. These 
are technical standards which provide 
for minimum levels of performance 
and safety of equipment and materials 
installed on Coast Guard inspected 
vessels. 

Proposed use of information: The Coast 
Guard uses the information to 
determine compliance of the safety 
equipment and materials with the 
technical requirements contained in 
individual specifications. 

Frequency: On occasion 

Burden estimate: 17 hours 

Respondents: Equipment and materials 
manufacturers 

Form(s): None 

Average burden hours per respondent: 
Recordkeeping burden is 5 minutes; 
reporting burden is 16 hours 

DOT no: 3457 

OMB no: New 

Administration: Maritime 
Administration 

Title: Procedures; New Subpart B, 
Application for Designations of 
Vessels as American Great Lakes 
Vessels 

Need for information: Public Law 101- 
624 directs the Secretary of 
Transportation to issue regulations. 

Proposed use of information: Mandated 
by statute to establish that a vessel 
meets statutory criteria for obtaining 
the benefit of eligibility to carry 
preference cargoes. 

Frequency: On occasion 

Burden estimate: 5 hours 

Respondents: 4 

Form(s): None 

Average burden hours per respondent: 1 
hour and 15 minutes 


DOT no: 3458 

OMB no: 2120-0049 

Administration: Federal Aviation 
Administration 

Title: Agricultural Aircraft Operations— 
Part 137 

Need for information: The information is 
required from applicants who wish to 
be issued a commercial or private 
agricultural aircraft operator 
certificate. 

Proposed use of information: The 
information is used to show applicant 
compliance and eliyibility for 
certification by FAA 

Frequency: On occasion 

Burden estimate: 13,990 hours 

Respondents: Individuals or businesses 

Form(s): FAA Form 8710-3 

Average burden hours per respondent: 
30 minutes per response for the 
reporting burden, and 4.5 hours per 
certificate holder for recordkeeping. 

DOT no: 3459 

OMN no: 2120-0012 

Administration: Federal Aviation 
Administration 

Title: Parachute Lofts—FAR 149 

Need for information: The information is 
collected from applicants who desire 
parachute loft certification. It is 
needed for the FAA to issue 
certificates to those eligible. 

Proposed use of information: The | 
information collected is used to 
determine compliance and applicant 
eligibility. 

Frequency: On occasion 

Burden estimate: 4,650 hours 

Respondents: Individuals or businesses 

Form(s): FAA Form 8310-3 

Average burden hours per respondent: 
49 minutes 

DOT no: 3460 

OMB no: 2120-0010 

Administration: Federal Aviation 
Administration 

Title: Repair Station Certification—FAR 
part 145 

Need for information: The information: 
collected is needed to ensure 
compliance with the rules governing 
the certification of repair stations for 
the repair, alteration, and 
maintenance of aircraft. 

Proposed used of information: The 
information collected on FAA Form 
8310-3, Application for Repair Station 
Certificate and/or Rating, is required 
from applicants who wish repair 
station certification. 

Frequency: On occassion 

Burden estimate: 266,969 hours 

Respondents: Business 

Form(s): FAA Form 8310-3 

Average burden hours per respondent: 
51.7 hours ; 


Issued in Washington, DC on February 7, 
1991. 


Robert j. Woods, 

Director of Information Resource 
Management. 

[FR Doc. 91-3592 Filed 2-13-91; 8:45 am} 
BILLING CODE 4910-62-M 


Federal Aviation Administration 
Environmental Document and Scoping 


Vertiport 


AGENCY: Federal Aviation 
Administration and the City of New 
York, Deaprtment of Ports and Trade. 


ACTION: Notice to hold a public scoping 
meeting. 


SUMMARY: The Federal Aviation 
Administration (FAA) in conjunction 
with the City of New York, Department 
of Ports and Trade (P&T) is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared and considered as part of the 
redevelopment of Flushing Airport 
located in College Point, Queens, New 
York. To ensure that all significant 
issues related to the proposed action are 
identified, a public scoping meeting will 
be held on Monday, February 25, 1991 to 
discuss pertinent environmental impact 
issues. 


FOR FURTHER INFORMATION CONTACT: 
Frank L. Squeglia, Environmental 
Protection Specialist, of the FAA’s 
Eastern Region, Airports Division at 
(718) 917-0902. Additional information is 
also available from Robert Grotell, 
Aviation Project Manager for the City of 
New York, Department of Ports and 
Trade, Battery Maritime Building, 3rd 
Floor, New York, New York 10004, at 
(212) 806-6846. 


SUPPLEMENTARY INFORMATION: The 
FAA, in conjunction with the City of 
New York, Department of Ports and 
Trade, will prepare an Environmental 
Impact Statement as part of the planning 
process for the redevelopment of 
Flushing Airport as a heliport/vertiport. 
Should a “build” alternative be selected 
in the planning process, a draft 
Environmental Impact Statement will be 
prepared and circulated. A scoping 
meeting was held on December 11, 1990 
among federal, state, and local agencies 
which covered discussions on the scope 
of work proposed for the preparation of 
the Environmental Impact Statement. 


The heliport/vertiport concept could 
include the following: 





1. Development of airside and 
landside facilities and required utilities 
that may accommodate the long-term 
parking and maintenance needs of New 
York City's origin/destination and 
transient helicopter traffic and the future 
needs of the Civil Tiltrotor (CTR). 

2. Development of a short runway 
system to accommodate the CTR. 

3. Development of on-airport 
ancilllary services and required utilities. 
As stated above, federal, state, and 

local agencies have been solicited to 
supply their comments and suggestions. 
Comments and suggestions are invited 
from all other interested parties to 
ensure that the full range of issues 
related to this proposed project are 
addressed and all significant issues 
relative to the planning process are 
identified. Copies of materials to be 
evaluated can be obtained from the P&T 
contact listed above. 

Public Scoping Meeting 

To facilitate receipt of comments at 
this stage of the process, a public 
scoping meeting will be held on 
February 25, 1991, at 7 p.m. EST, at the 
Bowne Street Community Church, 143- 
11 Roosevelt Avenue, Flushing, New 
York 11354. ; 

Issued in Jamaica, New York, on February 
1, 1991. 

Louis P. DeRose, 

Manager, Airports Division, Eastern Region. 
[FR Doc. 91-3576 Filed 2~13-91; 8:45 am} 
BILLING CODE 4910-13-M 


Federal Highway Administration 


Environmental Impact Statement; 
Hilisborough County, FL 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared for a proposed highway project 
in Hillsborough County, Florida. 

FOR FURTHER INFORMATION CONTACT: 
Bobby W. Blackmon, District Engineer, 
Federal Highway Administration, 227 N. 
Bronough Street, room 2015, 
Tallahassee, Flordia 23201-2015, 
Telephone: (904) 681-7220. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the Florida 
Department of Transportation will 
prepare an environmental impact 
statement (EIS) for a proposal to 
improve I-275 and I-4 in Hillsborough 
County, Florida. The proposed 
improvement would involve the 
reconstruction of I-275 from the Dale 


Mabry Highway interchange north to Dr. 
Martin Luther King, Jr. Boulevard 
(formerly Buffalo Avenue), I-4 from I- 
275 (including interchange) east to 50th 
Street (U.S. 41), and the Crosstown 
Connector in the vicinity of 30th Street 
on I-4 southward to the Crosstown 
Expressway. The project area is 
approximately 11.5 miles in length. 
Alternatives under consideration 
include (1) taking no action; and (2) 
alternatives including the type and 
location of multilane improvements, 
high occupancy vehicle facilities, high 
occupancy vehicle priority ramps, traffic 
management techniques and traffic 
surveillance and control systems. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State, and local 
agencies, and to private organizations 
and citizens who have expressed 
interest in this proposal. A public 
meeting will be held in Tampa, 
Hillsborough County between January 
and February 1991. In addition, a public 
hearing will be held. Public notice will 
be given of the time and place of the 
meeting and hearing. The draft EIS will 
be made available for public and agency 
review and comment. A formal scoping 
meeting is planned at the project site 
during the early part of 1991. 

To ensure that the full range of issues 
related to the proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the address 
provided above. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning and Construction. The regulations 
implementing Executive Order 12372 
regarding itnergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

Issued on: January 17, 1991. 
Bobby W. Blackmon, 
District Engineers, Tallahassee, Florida. 
{FR Doc. 91-3571 Filed 2-13-91; 8:45 am] 
BILLING CODE 4910-22-M 


Office of Hearings 
[Docket No. 47224, et al.] 


Miami/Tampa-Toronto Service 
investigation; Assignment of 
Proceeding 


Served February 8, 1991. 
This proceeding has been assigned to 
Administrative Law Judge Ronnie A. 


Yoder. All future pleadings and other 
communications regarding the 
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proceeding shall be served on him at the 
Office of Hearings, M-50, room 9228, 
Department of Transportation, 400 
Seventh Street, SW., Washington DC 
20590. Telephone: (202) 366-2142. 

John J. Mathias, 

Chief Administrative Law Judge. 

[FR Doc. 91-3591 Filed 2-13-91; 8:45 am] 
BILLING CODE 4910-62-M 


DEPARTMENT OF THE TREASURY 


Public Information Collection | 
Requirements Submitted to OMB for 
Review 


Date: February 8, 1991. 

The Department of Treasury has - 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection shouldbe 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Internal Revenue Service 


OMB number: New 

Form number: None 

Type of review: New collection 

Title: Survey of Understanding Taxes 
Program Users 

Description: The data collected will be 
used to estimate the number of 
individuals exposed to the 
Understanding Taxes program, and 
will develop a profile of them. 
Information will be used to better use 
future versions of the package, and to 
justify its distribution to certain 
populations. 

Respondents: Individuals or households 

Estimated number of respondents: 1,943 

Estimated burden hours per respondent: 
20 minutes 

Frequency of response: One-time survey 

Estimated total reporting burden: 816 
hours 

Clearance officer: Garrick shear (202) 
535-4297, Internal Revenue Service, 
room 5571, 1111 Constitution Avenue, 
NW., Washington, DC 20224. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
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Office Building, Washington, DC 
20503. 


Lois K. Holland, 

Departmental Reports, Management Officer. 
[FR Doc. 91-3579 Filed 2-13-91; 8:45 am] 
BILLING CODE 4830-01-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review. 


Date: February 8, 1991. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Internal Revenue Service 


OMB Number: 1545-0917 

Form Number: None. 

Type of review: Extension 

Title: Effective Dates of the Economic 
Performance Requirements (LR-170- 
84 Temporary Regulations) 

Description: The regulations provide the 
time and manner of making certain 
elections relating to the effective date 
of the economic performance 


Sch. A (5713) 
Sch. B (5713) 
Sch. C (5713) 


Frequency of response: Annually 
Estimated total recordkeeping/reporting 
burden: 99,026 hours 


OMB number: 1545-1045 

Form number: None 

Type of review: Reinstatement 

Title: Conducting 1991 Focus Group 
Interviews on Federal Tax Forms 

Description: Focus group interviews are 
necessary to obtain public input on 
revised tax forms and several 
experimental forms. The results will 
be used to further simplify and 
improve the forms so that taxpayers 
will more easily understand them. 

Respondents: Individuals or households 


requirement. The information is 
needed and will be used to assure 
compliance with the effective date 
provisions. All accrual basis 
taxpayers that make an election are 
affected by the reporting and 
recordkeeping requirements of the 
regulations. 

Respondents: Individuals or household, 
Business or other for profit, Small 
businesses or organizations 

Estimated number of respondents/ 
recordkeepers: 25,000 

Estimated burden hours per respondent/ 
recordkeeper: 3 hours 

Frequency of response: One report 
required 

Estimated total reporting/recordkeeping 
burden: 75,417 hours 

Clearance officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
room 5571, 1111 Constitution Avenue, 
NW., Washington, DC 20224. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Department Reports, Management Officer. 

[FR Doc. 91-3580 Filed 2-13-91; 8:45 am] 

BILLING CODE 4830-01-M 


Public information Collection 
Requirements Submited to OMB for 
Review 


Date: February 7, 1991. 


The Department of the Treasury has 
submited the following public 


Estimated number of respondents: 800 

Estimated burden hours per response: 2 
hours 

Frequency of response: One-time focus 
group interview 

Estimated total reporting burden: 1,600 
hours 

Clearance officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
room 5571, 1111 Constitution Avenue, 
NW., Washington, DC 20224. 

OMB reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive 


Office Building, Washington, DC 
20503. 


6047 


information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Internal Revenue Service 


OMB number: 1545-0216 

Form number: 5713, Schedules A, B, and 
Cc 

Type of review: Extension 

Title: International Boycott Report 

Description: Form 5713 and its related 
schedules A, B, and C are used by any 
entity that have operations in a 
“boycotting” country. If that person 
cooperates with or participates in an 
international boycott, he or she loses 
a portion of the foreign tax credit, 
deferral, FSC and IC-DISC benefits. 
IRS uses Form 5713 to determine if 
any of the above tax benefits should 
be lost. The information is also used 
as the basis of a report to the 
Congress. 

Respondents: Individuals or households, 
Businesses or other for-profit, Small 
businesses or organizations 

Estimated number of repondents: 3,875 

Estimated burden hours per response/ 
recordkeeping: 


Departmental Reports, Management Officer. 


[FR Doc. 91-3581 Filed 2-13-91; 8:45 am] 
BILLING CODE 4830-01-M 


Office of Thrift Supervision 


[AC-2; OTS No. 6115] 


Citizens Federal Savings and Loan 
Association of Port St. Joe; Final 
Action; Approval of Conversion 
Application 


Notice is hereby given that on 
February 4, 1991, the designee of the 





Chief Counsel, Office of Thrift 
Supervision, acting pursuant to the 
authority del to him, approved the 
application of Citizens Federal Savings 
and Loan Association of Port St. Joe, 
Port St. Joe, Florida, for permission to 
convert to the stock form of 
organization. Copies of the application 
are available for inspection at the 
Secretariat, Office of Thrift Supervision, 
1700 G Street, NW., Washington, DC 
20552, and District Director, Office of 
Thrift Supervision, Atlanta District 
Office, 1475 Peachtree Street, NE., 
Atlanta, Georgia 30348-5217. 

Dated: February 7, 1991. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 
Corporate Secretary. 
(FR Doc. 91-3499 Filed 2-13-91; 8:45 am] 
BILLING CODE 6720-01-m 


DEPARTMENT OF VETERANS 
AFFAIRS 


Privacy Act of 1974; System of 
Records 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice. 


The Privacy Act of 1974 (5 U.S.C. 
552(e)(4)) requires that all agencies 
publish in the Federal Register a notice 
of the existence and character of their 
system of records. Accordingly, the 
Department of Veterans Affair (VA) 
published a notice of its inventory of 
personal records on September 27, 1977 
(42 FR 49728). 

Notice is hereby given that VA is 
adding a new system of records entitled 
“Decentralized Hospital Computer 
Program (DHCP) Medical Management 
Records” (79VA162). 

The Decentralized Hospital Computer 
Program is an automated integrated 
information system that has been 
installed at VA medica) centers (and the 
Integrated Hospital Systems (IHS) at 
selected medical facilities) which 
provides comprehensive support for 
medical center specific clinical and 
administrative needs, as well as for VA- 
wide management information. 
information concerning many aspects of 
operating the health care facility are 
entered into DHCP. The DHCP is 
organized into modules which support or 
draw from an integrated data base. Data 
that is entered and stored for the 

purpose of one DHCP application can be 
extracted from the data base and used 
for other applications and purposes 

Data that is stored in DHCP may be 
used to prepare various management, 
tracking and follow-up reports that are 


used to assist in the management and 
operation of the health care facility and 
the planning and delivery of patient 
medical care. Data may be used to track 


and evaluate the ordering and delivery - 


of equipment, services and patient care, 
the distribution and utilization of 
resources, the possession and/or use of 
equipment or supplies, and the 
performance of vendors, equipment, and 
employees. The data may be used also 
for such purposes as assisting in 
scheduling the tours of duties of 
employees, the scheduling of patient 
treatment services including nursing 
care, clinic appointments, surgery, 
diagnostic and therapeutic procedures, 
the repair and maintenance of 
equipment, and for follow-up to 
determine that the actions were 
accomplished and evaluate the results. 

The purpose of the system of records 
is to establish a repository for the 
administrative information that is used 
to accomplish the purposes described. 
The records include information 
provided by applicants for employment, 
employees, volunteers, trainees, 
contractors, consultants and attendings, 
maintenance personnel, students, 
patients and information obtained in the 
course of routine work done. Quality 
assurance information that is protected 
by 38 U.S.C. 3305 and 38 CFR 17.500- 
17.540 is not within the scope of the 
Privacy Act and therefore, shall not be 
included in this system of records or 
filed in a manner so that the information 
may be retrieved by reference to an 
individual identifier. 

A “Report of New System” and an 
advance copy of the new system notice 
have been sent to the Chairmen of the 
House Committee on Government 
Operations and the Senate Committee 
on Governmental Affairs, and the 
Director, Office of Management and 
Budget {OMB), as required by 5 U.S.C. 
5542a(r) (Privacy Act) and guidelines 
issued by the OMB (50 FR 52730), 
December 24, 1985. 

The OMB requires that a new system 
report be distributed no later than 60 
days prior to the implementation of a 
new system. OMB has been requested to 
waive this requirement. 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposed 
system of records to the Secretary, 
Department of Veterans Affairs (271A), 
810 Vermont Avenue, NW, Washington, 
DC 20420. All relevant material received 
before March 18, 1991, will be 
considered. All written comments 
received will be available for public 
inspection only in Room 132 of the 
above address only between the hours 
of 6:00 a.m. and 4:30 p.m. Monday 


Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Notices 


through Friday (except holidays) until 
March 26, 1991. 

If no public comment is received 
during the 30-day review period allowed 
for public comment or unless otherwise 
published in the Federal Register by VA, 
the routine uses in the system are 
effective March 18, 1991. 


Approved: February 4, 1991. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 


SYSTEM NAME: 

Decentralized Hospital Computer 
Program (DNCP) Medical Management 
Records-VA. 


SYSTEM LOCATION: 


Records are maintained at each VA 
health care facility (in most cases, back- 
up computer tape information is stored 
at off-site locations). Address locations 
for VA facilities are listed in VA 
Appendix 1. In.addition, information 
from these records or copies of records 
may be maintained at the Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW, Washington, DC, VA Data 
Processing Centers, VA Information 
System Centers, Regional Directors 
Offices, and Regional Medical 
Education Centers. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

The records include information 
concerning current and former 
employees, applicants for employment, 
trainees, contractors, contract 
personnel, students, consultants and | 
attendings, patients, volunteers, 
maintenance personnel, as well as 


individuals working collaboratively with 
VA. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


The record may include information 
entered into DHCP (and the Integrated 
Hospital Systems {IHS) at selected ~ 
medical facilities) related to: 

(1) Workload such as orders entered, 
verified, and edited [e.g., engineering 
workorders, doctors’ orders for patient 
care including nursing care, the 
scheduling and delivery of medications, 
consultations, radiology, laboratory and 
other diagnostic and therapeutic 
examinations); items checked out and 
items in use (e.g., library books, keys, x- 
rays, patient medical records, 
equipment, supplies, reference 
materials); workplans entered and their 
executed tracked (e.g., construction 
projects, engineering workorders and 

equipment maintenance and repairs 
assigned to employees and status, inn, daly 
schedules, work assignments, work 


assignments, work requirements); 
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reports of contact with individuals or 
groups; employees (including 
volunteers) work performance 
information (e.g., duties and 
responsibilities assigned and completed, 
amount of supplies used, time used, 
quantity and quality of output, 
productivity reports, schedules of 
patients assigned and treatment to be 
provided); 

(2) Administrative procedures, duties, 
-“ assignments of certain personnel; 
an 

(3) Computer access authorizations, 
computer applications available and 
used, frequency and time of use; 
identification of the person responsible 
for, currently assigned, or otherwise 
engaged in various categories of patient 
care or support of health care delivery; 
vehicle registration (motor vehicles and 
bicycles) and parking space 
assignments; community and special 
project participants/attendees (e.g., 
sports events, concerts, National 
Wheelchair Games); employee work- 
related accidents. 

The record may include identifying 
information (e.g., name, date of birth, 
age, sex, social security number, 
taxpayer identification number); 
address information (e.g., home and/or 
mailing address, home telephone 
number, emergency contact information 
(name, address, telephone number, 
relationship)); information related to 
training (e.g., security, safety, inservice), 
education ‘and continuing education 
(e.g.. name and address of schools and 
dates of attendance, courses attended 
and scheduled to attend, type of degree, 
certificate, etc., grades); information 
related to military service and status; 
qualifications for employment (e.g., 
license, degree, registration or 
certification, experience); vehicle 
information (e.g., type make/model, 
license and registration number} 
evaluation of clinical and/or technical 
skills; services or products purchased 
(e.g., vendor name and address, details 
about and/or evaluation of service or 
product, price/fee/cost, dates purchased 
and delivered, employee workload and 
productivity data}, employee work 
related injuries (cause, severity, type of 
injury, body part affected). 


PURPOSE(S): 

The records and information may be 
used for statistical analysis, to produce 
various management, workload tracking 
and follow-up reports, to track and 
evaluate the ordering and delivery of 
equipment, services and patient care, 
the planning, distribution and utilization 
of resources, the possession and/or use 
of equipment or supplies, the 


performance of vendors, equipment, and 


employees, and to provide clinical and 
administrative support to patient 
medical care. The data may be used also 
for such purposes as assisting in the 
scheduling of tours and duties and job 
assignments of employees, the 
scheduling of patient treatment services 
including nursing care, clinic 
appointments, surgery, diagnostic and 
therapeutic procedures, the repair and 
maintenance of equipment, and for 
follow-up to determine that the actions 
were accomplished and to evaluate the 
results, the registration of vehicles and 
the assignment and utilization of 
parking spaces, to plan, schedule, and 
maintain rosters of patients, employees 
and others attending or participating in 
sports, recreational or other events (e.g., 
National Wheelchair Games, concerts, 
picnics), for audits, reviews and 
investigations conducted by staff of the 
health care facility, the Regional 
Directors Offices, VA Central Office, 
and the VA Office of Inspector General 
(OIG), for quality assurance audits, 
reviews and investigations, for law 
enforcement investigations, and 
personnel management and evaluation 
and employee ratings and performance 
evaluations. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 


Title 38, United States Code, section 
4101(a). 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

1. In the event that a record 
maintained by VA to carry out its 
functions indicates a violation or 
potential violation of law, whether civil, 
criminal or regulatory in nature, and 
whether arising by general statute or 
particular program statute, or by 
regulation, rule or order issued pursuant 
thereto, the relevant records in the 
system of records may be referred, as a 
routine use, to the appropriate agency 
whether Federal, State, local or foreign, 
charged with the responsibility of 
investigating or prosecuting such 
violation or charged with enforcing or 
implementing the statute, or rule, 
regulation or order issued pursuant 
thereto. 

2. A record from this system of 
records may be disclosed to any source 
from which additional information is 
requested (to the extent necessary to 
identify the individual, inform the source 
of the purpose(s) of the request, and to 
identify the type of information 
requested), when necessary to obtain 
information relevant to a Department 
decision concerning the hiring or 


retention of an employee, the issuance 


of a security clearance, the conducting 
of a security or suitability investigation 
of an individual, the letting of a contract, 
or the issuance of a license, grant, or 
other benefits. 

3. A record from this system of 
records may be disclosed to an agency 
in the executive, legislative, or judicial 
branch, or the District of Columbia’s 
Government in response to its request, 
or at the initiation of VA, information in 
connection with the hiring of an 
employee, the issuance of a security 
clearance, the conducting of a security 
or suitability investigation of an 
individual, the letting of a contract, the 
issuance of a license, grant, or other 
benefits by the requesting agency, or the 
lawful statutory, administrative, or 
investigative purpose of the agency to 
the extent that the information is 
relevant and necessary to the requesting 
agency’s decision. 

4. Disclosure may be made to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congressional office made at 
the request of that individual. 

5. Disclosure may be made to NARA 
(National Archives and Records 
Administration) in records management 
inspections conducted under authority 
of 44 U.S.C. 2904 and 2906. 

6. Records from this system of records 
may be disclosed to the Department of 
Justice and United States Attorneys in 
defense or prosecution of litigation 
involving the United States, and to 
Federal agencies upon their request in 
connection with review of 
administrative tort claims filed under 
the Federal Tort Claims Act, 28 U.S.C. 
2872. 

7. Hiring, performance, or other 
personnel related information may be 
disclosed to any facility with which 
there is, or there is proposed to be an 
affiliation, sharing agreement, contract, 
or similar arrangement, for purposes of 
establishing, maintaining, or expanding 
any such relationship. 

8. Records from this system of records 
may be disclosed to a Federal agency or 
to a State or local government licensing 
board and/or to the Federation of State 
Medical Boards or a similar 
nongovernment entity which maintains 
records concerning individuals’ 
employment histories or concerning the 
issuance, retention or revocation of 
licenses, certifications, or registration 
necessary to practice an occupation, 
profession or speciality, in order for the 
Department to obtain information 
relevant to a Department decision 
concerning the hiring, retention or 
termination of an employee or to inform 
a Federal agency or licensing boards or 





the appropriate nongovernment entities 
about the health care practices of a 
terminated. resigned or retired health 
care employee whose professional 
health care activity so significantly 
failed to conform to generally accepted 
standards of professional medical 
practice as to raise reasonable concern 
for the health and safety of patients 
receiving medical care in the private 
sector or from another Federal agency. 
These records may also be disclosed as 
part of an ongoing computer matching 
program to accomplish these purposes. 

9. For program review purposes and 
the seeking of accreditation and/or 
certification, record information may be 
disclosed to survey teams of the joint 
Commission on Accreditation of 
Healthcare Organizations, College of 
American Pathologists, American 
Association of Blood Banks, and similar 
national accreditation agencies or 
boards with whom VA has a contract or 
agreement to conduct such reviews, but 
only to the extent that the information is 
necessary and relevant to the review. 

10. Information may be disclosed to a 
State or local government entity or 
national certifying body which has the 
authority to make decisions concerning 
the issuance, retention or revocation of 
licenses, certifications or registrations 
required to practice a health care 
profession, when requested in writing by 
an investigator or supervisory official of 
the licensing entity or national certifying 
body for the purpose of making a 
decision concerning the issuance, 
retention or revocation of the license, 
certification or registration of a named 
health care professional. : 

11. Any information in this system 
which is relevant to a suspected 
violation or reasonably imminent 
violation of law, whether civil, criminal 
or regulatory in nature and whether 
arising by general or program statute or 
by regulation, rule or order issued 
pursuant thereto, may be disclosed to a 
Federal, State, local or foreign agency 
charged with the responsibility of 
investigating or prosecuting such 
violation, or charged with enforcing or 
implementing the statute, regulation, 
rule or order issued pursuant thereto. 

12. Information may be disclosed to 
officials of labor tions © 
recognized under 5 U.S.C. chapter 71 
when relevant and necessary to their 
duties of exclusive representation 
concerning personnel policies, practices, 
and matters affecting working 
conditions. 

13. Disclosure may be made to the 
VA-appointed representative of an 
employee all notices, determinations, 
decisions, or other written 
communications issued to the employee 


in connection with an examination 
ordered by VA under medical 
evaluation (formerly fitness-for-duty) 
examination procedures or Depar:iment- 
filed disability retirement procedures. 

14. Information may be disclosed to 
officials of the Merit Systems Protection 
Board, including the Office of the 
Special Counsel, when requested in 
connection with appeals, special studies 
of the civil service and other merit 
systems, review of rules and regulations, 
investigation of alleged or possible 
prohibited personnel practices, and such 
other functions, promulgated in 5 U.S.C. 
1205 and 1206, or as may be authorized 
by law. 

15. Information may be disclosed to 
the Equal Employment Opportunity 
Commission when requested in 
connection with investigations of 
alleged or possible discrimination 
practices, examination of Federal 
affirmative employment programs, 
compliance with the Uniform Guidelines 
of Employee Selection Procedures, or 
other functions vested in the 
Commission by the President's 
Reorganization Plan No. 1 of 1978. 

16. Information may be disclosed to 
the Federal Labor Relations Authority 
(including its General Counsel) when 
requested in connection with 
investigation and resolution of 
allegations of unfair labor practices, in 
connection with the resolution of 
exceptions to arbitrator awards when a 
question of material fact is raised and 
matters before the Federal Service 
Impasses Panel. 

17. Information may be disclosed to 
consider and select employees for 
incentive awards and other honors and 
to publicize those granted. This may 
include disclosure to other public and 
private organizations, including news 
media, which grant or publicize 
employee awards or honors. 

18. Information may be disclosed to 
consider employees for recognition 
through administrative and quality step 
increases and to publicize those granted. 
This may include disclosure to other 
public and private organizations, 
including news media, which grant or 
publicize employee recognition. 

19. Identifying information in this 
system, including name, address, social 
security number and other information 
as is reasonably necessary to identify 
such individual, may be disclosed to the 
National Practitioner Data Bank at the 
time of hiring and/or clinical 
privileging/reprivileging of health care 
practitioners, and other times as deemed 
necessary by VA, in order for VA to 
obtain information relevant to a 
Department decision concerning the 
hiring, privileging/reprivileging, 
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retention or termination of the applicant 
or employee. 

20. Relevant information from this 
system of records may be disclosed to 
the National Practitioner Data Bank or 
to a State or local government licensing 
board which maintains records 
concerning the issuance, retention or 
revocation of licenses, certifications, or 
registrations necessary to practice an 
occupation, profession or specialty 
when under the following 
circumstances, through a peer review 
process that is undertaken pursuant to 
VA policy, negligence, professional 
incompetence, responsibility for 
improper care, and/or professional 
misconduct has been assigned to a 
physician or licensed or certified health 
care practitioner: (1) On any payment in 
settlement (or partial settlement) of, or 
in satisfaction of a judgment in, a 
medical malpractice action or claim; or, 
(2) on any final decision that adversely 
affects the clinical privileges of a 
physician or practitioner for a period of 
more than 30 days. These records may 


also be disclosed as part of a computer 


matching program to accomplish these 


purposes. 


DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Records are maintained on paper, 
microfilm, magnetic tape, disk, or laser 
optical media. Information on 
automated storage media includes 
record information stored in the IHS and 
DHCP systems. In most cases, copies of 
back-up computer files are maintained 
at off-site locations. 


RETRIEVABILITY: 


Records are retrieved by the names 
and social security number of other 
assigned identifiers of the individuals on 
whom they are maintained. 


1. Access to VA working and storage 
areas is restricted to VA employees on a 
“need-to-know” basis; strict control 
measures are enforced to ensure that 
disclosure to these individuals is also 
based on this same principle. Generally, 
VA file areas are locked after normal: 
duty hours and the facilities are 
protected from outside access by the 
Federal Protective Service or other 
security personnel. 

2. Access to DHCP and IHS computer 
rooms at health care facilities is 
generally limited by appropriate locking 
devices and restricted to authorized VA 
employees and vendor personnel. ADP 
peripheral devices are placed in secure 
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areas (areas that are locked or have 
limited access) or are otherwise 
protected. Information in the DHCP and 
IHS systems may be accessed by 
authorized VA employees. Access to file 
information is controlled at two levels; 
the systems recognize authorized 
employees by series of individually 
unique passwords/codes as a part of 
each data message, and the employees 
are limited to only that information in 
the file which is needed in the 
performance of their official duties. 
Information that is downloaded from 
DHCP and IHS files and maintained on 
personal computers is afforded similar 
storage and access protections as the 
data that is maintained in the original 
files. Access to information stored on 
automated storage media at other VA 
locations is controlled by individually 
unique passwords/codes. Access by 
Office of Inspector General (OIG) staff 
conducting an audit or investigation at 
the health care facility or an OIG office 
location remote from the health care 
facility is controlled in the same 
manner. 

3. Information downloaded from 
DHCP and IHS files and maintained by 
the OIG headquarters and Field Offices 


on automated storage media is secured 
in storage areas for facilities to which 
only OIG staff have access. Paper 
documents are similarly secured. Access 
to paper documents and information on 
automated storage media is limited to 
OIG employees who have a need for the 
information in the performance of their 
official duties. Access to information 
stored on automated storate media is 
controlled by individually unique 
passwords/codes. 


RETENTION AND DISPOSAL: 


Paper records and information stored 
on electronic storage media are 
maintained and disposed of in 
accordance with records disposition 
authority approved by the Archivist of 
the United States. 


SYSTEM MANAGER(S) AND ADDRESS: 

Official responsible for policies and 
procedures; Director, Medical 
Information Resources Management 
Office (162), Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington, DC 20420. Officials 
maintaining the system; Director at the 
facility where the individual were 
associated. 


NOTIFICATION PROCEDURE: 

Individuals who wish to determine 
whether this system of records contains 
information about them should contact 
the VA facility location at which they 
are or were employed or made or have 
contact. Inquiries should include the 
person's full name, social security 
number, dates of employment, date(s} of 
contact, and return address. 


RECORD ACCESS PROCEDURE: 

Individuls seeking information 
regarding access to and contesting of 
records in this sytem may write, call or 
visit the VA facility location where they 
are or were employed or made contact. 


CONTESTING RECORD PROCEDURES: 


(See Record Access Procedures 
above.) 


RECORD SOURCE CATEGORIES: 

Information in this system of records 
is provided by the individual, 
supervisors, other employees, personnel 
records, or obtained from their 
interaction with the system. 


[FR Doc. 91-3583 Filed 2-13-91; 8:45 am] 
BILLING CODE 6320-01-™ 





Sunshine Act Meetings 


section of the FEDERAL REGISTER 
of 


ins notices meetings published 
‘Government in the Sunshine 
. L. 94-409) 5 U.S.C. 552b(e)(3). 


TIME AND DATE: 10:00 a.m., February 20, 
1991. 


PLACE: Hearing Room One, 1100 L 
Street, NW., Washington, DC 20573- 
0001. 

STATUS: Part of the meeting will be open 
to the public. The rest of the meeting 
will be closed to the public. 


MATTER(S) TO BE CONSIDERED: 
Portion Open to the Public: 


1. Docket No. 90-06—Notice of Inquiry— 
Marine Terminal Regulaions— 
Consideration of Comments. 

Portion Closed to the Public: 


1. Docket No. 89-18—Gulf Container Line v. 
Port of Houston Authority— 
Consideration of the Record. 


CONTACT PERSON FOR MORE 
INFORMATION: Joseph C. Polking, 
Secretary, (202) 523-5725. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 91-3742 Filed 2-12-91; 8:45 am] 
BILLING CODE 6730-01-04 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

TIME AND DATE: 10 a.m., Wednesday, 
February 20, 1991. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 

STATus: Closed. 

MATTERS TO BE CONSIDERED: 


1. Personnel Actions (appointments, 
promotions, assignments, reassignments, 
and salary actions) involving individual 
Federal Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
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announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: February 12, 1991. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 91-3752 Filed 2-12-91; 3:04 pm] 
BILLING CODE 6210-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 56 FR 4672, 
February 5, 1991. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 11:00 a.m., Monday, 
February 11, 1991. 
CHANGES IN THE MEETING: Addition of 
the following closed item(s) to the 
meeting: 

Review of a Reserve Bank agreement. 


CONTACT PERSON FOR MORE 

INFORMATION: Mr. Joseph R. Coyne, 

Assistant to the Board; (202) 452-3204. 
Dated: February 11, 1991. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 91-3686 Filed 2-12-91; 10:11 am] 

BILLING CODE 6210-01-M 
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February 14, 1991 


Part Il 


Department of 
Defense 


48 CFR Part 201 et al. 

Department of Defense Acquisition 
Regulations; Miscellaneous Amendments; 
Proposed Rule 





6056 
DEPARTMENT OF DEFENSE 


48 CFR Parts 201, 204, 215, 217, 223, 
225, 237, 239, 241, 242, 244, 245, 270, 
252, 253, Appendices C, D, and T 


nt of Defense Acquisition 
Regulations; Miscellaneous 
Amendments 


AGENCY: Department of Defense (DoD). 


ACTION: Proposed rule with request for 
comments. 


suMMARY: The Defense Federal 
Acquisition Regulation Supplement 
(DFARS) is being rewritten in its 
entirety as a result of a Defense 
Management Review initiative. The 
rewrite is designed to eliminate text and 
clauses that are unnecessary (e.g., 
duplicate FAR or other directives, add 
no value, etc.); eliminate or modify, 
where possible, thresholds, 
certifications, approval levels, and other 
regulatory burdens on contracting 
officers and contractors; and rephrase 
remaining text and clauses in plain 
English. The rewrite is being published 
for public comment in four increments. 
This is the fourth increment. The first 
increment was published on August 14, 
1990 (55 FR 33218). The second 
increment was published on September 
28, 1990 (55 FR 39788). The third 
increment was published on October 31, 
1990 (55 FR 45904). 

DATES: Comments must be submitted 
April 15, 1991. 

ADDRESSES: Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory Council, 
OUSD(A), ATTN: Ms. Lucile Hughes, 
Room 3D139, Pentagon, Washington, DC 
20301-3062. Please cite DAR Case 90- 
743 in all correspondence concerning 
this proposed rule. 

FOR FURTHER INFORMATION CONTACT: 
(703)697-7266. Claudia Naugle, for part 
201; Valorie Lee, for parts 204, 237, 242; 
Alyce Suilivan, for parts 215, 225; 
Barbara Young, for part 217 and 
Appendix D; and Charles Lloyd for parts 
223, 239, 241, 244, 245, and Appendix C. 
SUPPLEMENTARY INFORMATION: 


A. Background 


The Secretary of Defense's July 1989 
Defense Management Report to the 
President concluded that much of the 
stifling burden of DoD regulatory 
guidance, including the Defense Federal 
Acquisition Regulation Supplement 
(DFARS), ie self-imposed. To correct this 
situation, the DoD formed a Regulatory 
Relief Task Force to review DFARS and 
lower level supplements and to 
recommend revisions. As a result, the 


Defense Acquisition Regulatory System, 


under the direction of the Deputy 
Assistant Secretary of Defense for 
Procurement, has undertaken the 
complete rewrite of DFARS. The rewrite 
is designed to: Eliminate text and 
clauses that are unnecessary (e.g., 
duplicate FAR or other directives, add 
no value, etc.); eliminate or modify, 
where possible, thresholds, 
certifications, approval levels, and other 
regulatory burdens on contracting 
officers and contractors; and rephrase 
remaining text and clauses in plain 
English. 

This publication of DFARS parts 201, 
204, 215, 217, 223, 225, 237, 239, 241, 242, 
244, and 245, their attendant clauses in 
252, their attendant forms instructions in 
253, appendices C, D and T is the fourth 
increment. All public comments 
received in response to this notice will 
be considered in developing the final 
rule, which is planned for publication 
this summer. Parties responding to this 
notice are requested to separate their 
comments by DFARS part. Comments 
submitted in response to this notice are 
subject to release to the public under the 
Freedom of Information Act. 

The rewritten DFARS is addressed to 
the contracting officer. Every attempt 
has been made to remove extraneous 
material which, though informative, was 
guidance addressed to others in the 
acquisition process, e.g., program 
managers, requirements personnel, 
small business specialists, etc. Text 
which was unnecessary or redundant 
has been removed. Some text has been 
moved to the FAR and some additional 
text in this proposed rule may be moved 
to the FAR before the rule is finalized. 
Text has been rearranged, and in some 
instances, moved to other parts, to more 
closely align the DFARS text with the 
FAR text it implements or supplements. 
The rewritten DFARS includes some 
policy and procedural changes. These 
are identified in the following discussion 
of revisions by part. Unless specifically 
identified as a change, the rewritten 
version of the part is not intended as a 
change in current policy or procedure. 

Although this is the final increment of 
the DFARS rewrite, neither this 
increment nor the previous three have 
included parts 211, 227, or 271. These 
three parts are undergoing active 
consideration with potentially 
significant revisions under separate 
DAR cases. Part 211, Acquisition and 
Distribution of Commercial Products, 
was published in the Federal Register, 
under DAR case 90-420, for public 
comment on July 11, 1990 (55 FR 28514). 
Part 227, Patents, Data, and Copyrights, 
will be revised during the process of 
developing FAR revisions under DAR 
case 90-438. An-advance notice of 
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proposed rulemaking on part 227 was 
published in the Federal Register 
October 15, 1990 (55 FR 41788). Part 271, 
Recovery of Nonrecurring Costs on 
Commercial Sales of Defense Products, 
was published in the Federal Register, 
under DAR case 90-001, for public 
comment on January 17, 1990 (55 FR 
1594). 

Some of the DFARS supplements and 
appendices do not appear in the four 
increments. Many have been eliminated. 
Most of the remaining have been 
renumbered. The appendices and 
supplements have been disposed of as 
follows: 

Appendix A, Armed Services Board of 
Contract Appeals. No change—will 
remain as appendix A, but is not 
published in one of the four increments. 

Appendix D, Notice of Hearing Under 
Gratuities Clause. Eliminated. Replaced 
by new Appendix D, Component 
Breakout. 

Appendix I, Material Inspection and 
Receiving Report. Retained and 
published in second increment. Will be 
renumbered in final rule as appendix F. 

Appendix N, Activity Address 
Numbers. Retained but is not published 
in one of the four increments. Will be 
renumbered in the final rule as appendix 
G. 

Appendix R, Title 41, Public 
Contracts, Property Management. 
Eliminated in third increment. 

Appendix T, International 
Agreements. Eliminated in fourth 
increment. 

Supplement 1. Becomes new appendix 
C, Contracting Purchasing System 
Reviews. 

Supplement 3. Eliminated in fourth 
increment. Text is being converted to a 
DoD manual, DoD 4275.5M, DoD Manual 
for the Performance of Contract Property 
Administration. 

Supplement 5. Eliminated in fourth 
increment. Becomes part of new DFARS 
part 241. 

Supplement 6. Eliminated. Will 
become new appendix E, Spare Parts 
Breakout Program, in final rule, but is 
not published in one of the four 
increments. 

The following summary highlights any 
policy or procedural changes included in 
the fourth increment parts and 
appendices. 

Part 201, Federal Acquisition 
Regulations System. The authority of the 
departments and agencies to issue 
supplements has been revised as a result 
of Public Law 100-679, which requires 
DoD level approval of any policy, 
regulation, procedure, clause, or form 
that has a significant effect on the public 
or a significant effect beyond internal 

operating procedures. Similarly, the 
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definitive examples of FAR/DFARS 
deviations have been eliminated in 
deference to the FAR definition. 
Deviation processing and approval 
requirements also have been revised as 
a result of section 25(d) of the Office of 
Federal Procurement Policy Act. 
Language on the USEUCOM Supplement 
has been eliminated as the USEUCOM 
Supplement is a distinct supplement, not 
an integral part of DFARS. The DFARS 
numbering system is revised slightly to 
more closely align DFARS text with FAR 
text. The DoD FAR Supplement is 
retitled Defense FAR Supplement. New 
language has been added at subpart 
201.6 and a new clause at 252.201-7000, 
Contracting Officer’s Representative, to 
discuss designation and authorities of 
contracting officer representatives. 

Part 204, Administrative Matters. 
Instructions for completing the DD 
Forms 350 and 1057 have been moved to 
part 253. Deleted the detailed 
instructions in 204.802-71 on filing 
contract documents. Moved the clause 
at 252.204-7005, Overseas Distribution 
of Defense Subcontracts, to 252.225- 
7023. Moved the text at 204.674 on 
overseas distribution of subcontracts to 
part 225. 


Part 215, Contracting by Negotiation. 
The certification requirement in the 
252.215-7001 clause entitled “IMIP 
Productivity Savings Rewards” has been 
changed to a statement to be included 
with invoices. Instructions for 
completion of DD Form 1547, Record of 
Weighted Guidelines Application, have 
been moved to part 253. 


Part 217, Special Contracting 
Methods. Deleted the requirement in 
217.203(g)(2) for chief of the contracting 
office approval to use an option for more 
than 50 percent of the initial quantity; 
FAR requires approval at level above 
contracting officer. Deleted the DoD 
requirement for chief of the contracting 
office approval to exceed five years for 
total of basic and option periods. This 
allows departments and agencies to 
establish their own approval levels. The 
certification requirements in dairy 
product contracts imposed by the 
clauses at 252.217-7305, Examination 
and Testing, 252.217~7306, Deficiency 
Adjustment, and 252.217-7310, 
Reinstatement, have been eliminated. 
Multiple review documentation 
requirements imposed on contracting 
officers have been eliminated for 
component breakout. The requirement 
for contracting officers to notify the 
contract administration office when a 
contractor is producing replenishment 
spares for the first time has been 
eliminated. The requirement for 
contracting officers to verify and 


document the validity of the initial 
finding on use of a multiyear contract 
has been eliminated. The requirement 
for administrative contracting officers to 
determine acceptability of the pricing 
method proposed by contractors for 
supplemental agreements on 
provisioning items orders has been 
eliminated. Five new clauses have been 
added to replace a multitude of clauses 
used by individual contracting activities: 
252.217-7001, Surge Option; 252.217- 
7002, Offering Property for Exchange; 
252.217-7027, Price Ceiling; and 252.217— 
7028, Over and Above Work. A new 
Subpart 217.77, Over and Above Work, 
has been added. Section 217.7202, 
Component Breakout, has been moved 
to a new appendix D. The prescriptions 
which appear in 217.7104(b) and 
252.217.7200 through 252.2177268 for use 
of clauses in job orders under master 
agreements for repair and alteration of 
vessels have been eliminated. 

Part 223, Environment, Conservation, 
Occupational Safety, and Drug-Free 
Workplace. No changes in policy or 
procedure. 

Part 225, Foreign Acquisition. Moved 
restrictions on acquisition from foreign 
manufacturers from part 208 to subpart 
225.71 and consolidated the six clauses 
associated with these restrictions into 
one clause, 252.225-7022, Foreign Source 
Restrictions. Moved language on 
overseas distribution of subcontracts 
from part 204 to subpart 225.72. 
Introduced changes associated with the 
Trade Agreements Act to remove the 
current DFARS prohibition on 
acquisition of products which have been 
substantially transformed in the United 
States, (see the clause at 252.225-7007, 
Trade Agreements Act). 

Part 237, Service Contracting. Added 
subpart 237.75 on acquisition of audit 
services. Removed language on 
contracts for stenographic reporting 
services. Schedule formats for mortuary 
services and laundry/dry cleaning 
services have been deleted. The policy 
statement on contracting for 
communications services has been 
revised to include noncommon carriers. 
The prescription for use of the clause 
entitled, Obstruction of Navigable 
Waterways, in contracts for 
dismantling, demolition or removal of 
improvements has been moved to part 
236. Seven clauses have been deleted: 
252.237-7000, Statement of Work; 
252.237-7104, Specifications; 252.237— 
7209, Special Definitions of Government 
Property; 252.237-7400, Definitions; 
252.237-7403, Amendment of Contract; 
252.237-7406, Continuation of Orders; 
and 252.237-7410, Payment—Common 
Carrier. Seven clauses have been 
combined with other clauses. A 
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provision and a clause have been added 
as 252.237-7030, Notice of Special 
Standards of Responsibility, and 
252.237-7031, Compliance with Audit 
Standards, for use with the new subpart 
on audit services. 

Part 239, Acquisition of Information 
Resources. This part has been moved 
from part 270, which is being eliminated. 
Sixty-five of the 68 clauses in part 252, 
which are prescribed by part 270 have 
been eliminated as they duplicated 
clauses in the Federal Information 
Resources Management Regulation 
(FIRMR). The language which was 
subpart 270.8, Use of the GSA 
Teleprocessing Services Program, has 
been eliminated because GSA 
terminated the program on October 1, 
1990. Approximately 80 percent of the 
remainder of the text has been 
eliminated because it duplicated 
material in the FIRMR. 

Part 241, Acquisition of Utility 
Services. This is a new part. The 
material in part 241 has been moved 
from DFARS Supplement Number 5, 
which is being eliminated, and from 
subpart 208.3. This move is consistent 
with changes being made in the FAR. 
Two clauses have been added as 
252.241-7000, Superseding Contract, and 
252.241-7001, Government Access. 

Part 242, Contract Administration. 
Minor revisions have been made to 
recognize the role and responsibilities of 
the Defense Contract Management 
Command. A clause has been added as 
252.242-7005, Cost/Schedule Status 
Report, for use in other than major 
systems contracts. Two other clauses 
have been added as 252.242-7000, 
Postaward Conference, and 252.242- 
7003, Application for U.S. Government 
Shipping Documentation/Instructions. 

Part 244, Subcontracting Policies and 
Procedures. Moved the material in 
DFARS Supplement Number 1, which is 
being eliminated, to a new appendix C, 
Contractor Purchasing System Reviews. 
Highlighted the need to review the 
contractor's justification for use of 
suspended or debarred subcontractors. 

Part 245, Government Property. The 
requirement for contracting officers to 
report the proposed sale of machine 
tools with an acquisition value in excess 
of $250.000 to the Defense Logistics 
Service Center has been eliminated. The 
requirement for contracting officers to 
make full distribution of the DD Form 
1637, Notice of Acceptance of Inventory, 
has been eliminated. 

Part 252, Solicitation Provisions and 
Contract Clauses. Revisions in 
provisions and clauses are identified in 
the discussion of the part which 
prescribes use of the provision or clause. 





Part 253, Forms. Revisions in this part 
are identified in the discussion of the 
part which prescribes use of the form. 

' Appendix C, Contractor Purchasing 
System Reviews. This is a new 
appendix. It replaces DFARS 
Supplement Number 1, which is being 
eliminated. 

Appendix D, Notice and Hearing 
Under Gratuities Clause. The text of this 
appendix is being eliminated. Text from 
DFARS 217.7202, Component Breakout, 
is added as new appendix D. 

Appendix T, International 
Agreements. Eliminated. 


B. Regulatory Flexibility Act 


These proposed rules are not expected 
to have a significant economic impact 
on a substantial number of small entities 
because the basic policies remain 
unchanged and with few exceptions, the 
procedural changes are internal agency 
operating procedures. An Initial 
Regulatory Flexibility Analysis has not 
been performed. Comments are solicited 
from small business and other interested 
parties and will be considered in 
development of the final rule. 

C. Paperwork Reduction Act 

These proposed rules revise 
recordkeeping and information 
collection requirements and require 
approval of OMB under 44 U.S.C. 3501, 
et seq. Requests for paperwork 
clearance are being prepared for 
submission to OMB. 


List of Subjects in 48 CFR Parts 201, 204, 
215, 217, 223, 225, 237, 239, 241, 242, 244, 
245, 270, 252, and 253. 

Government procurement. 
Claudia L. Naugle, 
Executive Editor, Defense Acquisition 
Regulatory System. 
Adoption of Amendments 


Therefore, it is proposed that 48 CFR 
parts 201, 204, 215, 217, 223, 225, 237, 239, 
241, 242, 244, 245, 270, 252, 253, and 
appendices C, D, and T be amended as 
follows: 

1. Part 201 is revised to read as 
follows: 


PART 201—FEDERAL ACQUISITION 
REGULATIONS SYSTEM 


Sec. 
Subpart 201.1—Purpose, Authority, 
issuance 


201.103 Applicability. 
201.104 Issuance. 
201.104-3 Copies. 


Subpart 201.2—Administration 


201.201 Maintenance of the FAR. 
201.201-1 The two 


Subpart 201.3—Agency Acquisition 
Regulations 

201.301 Policy. 

201.303 . Publication and codification. 


Subpart 261.4—Deviations from the FAR 
201.402 Policy. 


Subpart 201.6—Contracting Authority and 
Responsibilities 


201.602 Contracting officers. 
201.6022 Responsibilities. 
201.602-70 Contract clause. 
201.603 Selection, appointment, and 
termination of appointment. 
201.603-3 Appointment. 
Authority: 5 U.S.C. 301,10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


Subpart 201.1—Purpose, Authority, 
issuance 


201.103 Applicability. 


The FAR and the DFARS also apply to 
purchases and contracts. by DoD 
contracting activities made in support of 
foreign military sales or NATO 
cooperative projects without regard to 
the nature or sources of funds obligated, 
unless otherwise specified in this 
regulation. 


201.104 Issuance. 


201.104-3 Copies. 


Copies of the DFARS in loose-leaf and 
CFR form may be purchased from the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402. 


Subpart 201.2—Administration 
201.201 Maintenance of the FAR. 


201.201-1 The two councils. 


(c) The composition and operation of 
the DAR Council is prescribed in DoD 
Directive 5000.35, Defense Acquisition 
Regulatory System. 

(d) Departments and agencies process 
proposed revisions of FAR or DFARS 
through channels to the Director of the 
DAR Council. Process the proposed 
revision as a memorandum in the 
following format, addressed to the 
Director, DAR Council: 


L. Problem: Succinctly state the problem 
created by current FAR and/or DFARS 
coverage and describe the factual and/or 
legal reasons necessitating regulatory change. 

Il. Recommendation: Identify the FAR and/ 
or DFARS citations to be revised. Attach as 
TAB A a copy of the text of the existing 
coverage, conformed to include the proposed 
additions and deletions. Indicate deleted 
coverage with dashed lines through the 
current words being deleted and insert 
proposed language in brackets at the 
appropriate jocations within the existing 
coverage. If the proposed deleted portion is 
extensive, it may be outlined by lines forming 
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a box with diagonal lines drawn connecting 
the corners. 

Ill. Discussion: Include a complete, 
convincing explanation of why the cliange is 
necessary and how the recommended © 
revision will solve the problem. Address - 
advantages and disadvantages of the 
proposed revision, as well as any cost or 
administrative impact on Government ~ 
activities and contractors. Provide any other 
background information that would be 
helpful in explaining the issue. 

IV. Collaterals: Address the need for public 
comment (FAR 1.301(b) and subpart 1.5), the 
Paperwork Reduction Act, and the Regulatory 
Flexibility Act (FAR 1.301(c)). 

V. Deviations: Identify any FAR deviations 
in DFARS language recommended for 
revision. Include under separate TAB a 
justification for the deviation, which 
addresses the requirements of 201.402(3). The 
justification should be in the form of a 
memorandum for the DASD(P). 


Subpart 201.3—Agency Acquisition 
Regulations 


201.301 Policy. 

(a}{i) DoD implementation and 
supplementation of the FAR is issued in 
the Defense Federal Acquisition 
Regulation Supplement (DFARS) by the 
Deputy Assistant Secretary of Defense 
(Procurement) (DASD(P)) under the 
authority of the Secretary of Defense. 
Departments/agencies and their 
component organizations may issue 
acquisition regulations as necessary to 
implement or supplement the FAR or 
DFARS after obtaining approval of the 
DASD(P) for— 

(A) Any policy, procedure, clause, or 
form which— 

(1) Has a significant effect beyond the 
internal operating procedures of the 
agency; or 

(2) Has a significant cost or 
administrative impact on contractors or 
offerors. 

(B) Any deviation (as defined in FAR 
1.401) from the FAR or DFARS. 

(ii) Departments/agencies submit 
requests for DASD(P) approval through 
the Director of the Defense Acquisition 
Regulatory System. 

(iii) Revisions to the DFARS are 
issued by the DASD(P) through Defense 
Acquisition Circulars or Departmental 
Letters. 

(A) Defense Acquisition Circulars— 

(2) Are issued on a quarterly basis to 
all recipients of the DFARS. 

(2) Are published in the Federal 
Register. 

(3) Include, in addition to DFARS 
revisions, policies, directives, and 
informational items. 

(4) Include the effective dates for use 
of the revisions, policies, or directives. 
The effective date means the date on 
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which the revisions, policies, or 
directives must be applied. Unless 
stated otherwise in the circular, any 
new or revised clauses, provisions, or 
forms must be included in solicitations 
issued on or after that date. 

(B) Departmental Letters— 

(2) Are issued as necessary to the 
departments and agencies when time is 
of essence in disseminating a revision, 
policy, or directive. 

(2) Are effective until the revision, 
policy, or directive is superseded by 
publication of the material in a Federal 
Acquisition Circular, Defense 
Acquisition Circular, or other directive 
or is specifically withdrawn. 

(b) When Federal Register publication 
is required for any policy, procedure, 
clause, or form proposed for inclusion in 
a department/agency or component 
level supplement, the department or 
agency must include an analysis of the 
public comments in the request for 


19 

19.5 

19.501 
19.501-1 
19.501-1(a) 
19.501-1(a}(1) 


(ii) Department/agency and 
component supplements must parallel 
the FAR and DFARS numbering for 
implemental text. Department/agency. 
supplemental text will use subsection 
numbering of 90 and up. 


Subpart 201.4—Deviations from the 
FAR 


201.402 Policy. 

(1) The Deputy Assistant Secretary of 
Defense (Procurement) is the approval 
authority within the DoD for— 

(i) Any individual deviation from— 

(A) Provisions required by statute or 
executive order; — 

(B) FAR 3.104, Procurement integrity; 

(C) FAR subpart 27.4, Rights in Data 
and Copyrights; 

(D) FAR subpart 31.1, Applicability 
(contract cost principles); 

(E) FAR subpart 31.2, Contracts with 
Commercial Organizations; or 

(F) FAR part 32, Contract Financing 
(except 32.7, 32.8, and the payment 
clauses in 32.1). 

(ii) Class deviations. 

(2) The head of the department/ 
agency, or designee, is the approval 
authority for individual deviations, other 
than those in paragraph (1)(i) of this 
sectiun. 


DASD(P) approval of the policy, 
procedure, clause, or form. 


201.303 Publication and codification. 


(a)(i) The DFARS is codified under 
chapter 2 in title 48, Code of Federal 
Regulations. DFARS text is numbered to 
parallel and correspond with its FAR 
part, subpart, section, subsection, 
paragraph, and lower division 
counterpart, except— 

(A) The FAR counterpart in DFARS is 
preceded by a 2, e.g., FAR part 19 is 
DFARS part 219. 

(B) Implemental text is numbered 
exactly the same as its FAR counterpart, 
preceded by a 2, except when the 
implemental text exceeds one 
paragraph, the subdivisions are 
numbered by slipping a unit in the FAR 
1.104-2(b)(2) prescribed numbering 
sequence. For example, three 
paragraphs implementing FAR 19.501 
would be numbered 219.501(1), (2), and 


219 

219.5 

219.501 
219.501-1 
219.501-1(a) 
219.501-1(a)(1) 


(3) Submit requests for deviation 
approval through departmental channels 
to the approval authority in paragraphs 
(1) or (2) of this section, as appropriate. 
At a minimum, each request must— 

(i) Identify the department/agency, 
and component if applicable, requesting 
the deviation; 

(ii) Identify the FAR or DFARS cite 
from which a deviation is needed, state 
what is required by that cite, and 
indicate whether an individual or class 
deviation is requested; 

(iii) Describe the deviation and 
indicate which of paragraphs (a) through 
(f) of FAR 1.401 best categorizes the 
deviation. 

(iv) State whether the deviation will 
have a significant effect beyond the 
internal operating procedures of the 
agency and/or a significant cost or 
administrative impact on contractors or 
offerors, and give reasons to support the 
statement; 

(v) State the period of time for which 
the deviation is required; 

(vi) State whether approval for the 
same deviation has been received 
previously, and if so, when; 

(vii) State whether the proposed 
deviation was published (see FAR 
subpart 1.5 for publication requirements) 
in the Federal Register and provide 
analysis of comments; 


(3) rather than (a), (b), and (c). Further 
subdivision of these implemental 
paragraphs would follow the prescribed 
numbering sequence, e.g., 
219.501(1)(i)(A). 

(C) Supplemental text is numbered the 
same as its FAR counterpart, preceded 
by a 2, with the addition of a number of 
70 and up or (S—70) and up. Parts, 
subparts, sections, or subsections are 
supplemented by the addition of a 
number of 70 and up. Lower divisions 
are supplemented by the addition of a 
number of (S-70) and up. When 
supplemental text exceeds one 
paragraph, the subdivisions are 
numbered using the FAR 1.104-2(b)(2) 
prescribed sequence, without skipping a 
unit. For example, DFARS text 
supplementing FAR 19.501 would be 
numbered 219.501-70. Its subdivisions 
would be numbered 219.501-70(a), (b), 
and (c). 

As an example of DFARS numbering— 


219.70 

219.570 

219.501-70 
219.501-1-70 
219.501-1(a)(S-70) 
219.501-1(a)(1)(S-70) 


(viii) State whether the request for 
deviation has been reviewed by legal 
counsel, and if so, state results; and 

(ix) Give detailed rationale for the 
request: State what problem or situation 
will be avoided, corrected, or improved 
if request is approved. 


Subpart 201.6—Contracting Authority 
and Responsibilities 


201.602 Contracting officers. 


201.602-2 Responsibilities. 


Contracting officers may designate 
qualified personnel as their authorized 
representatives to assist in the technical 
monitoring or administration of a 
contract. A contracting officer’s 
representative (COR)}— 

(1) Must be a Government employee, 
unless otherwise authorized in agency 
regulations. 

(2) Must have qualifications and 
experience commensurate with the 
responsibilities to be delegated. 

(3) May not be delegated 
responsibility to perform functions at a 
contractor's location that have been 
delegated under FAR 42.202(a) to a 
contract administration office. 

(4) May not be delegated authority to 
make any commitments or changes that 
affect price, quality, quantity, delivery, 





or other terms and conditions of the 
contract. 

(5) Must be designated in writing, and 
a copy furnished the contractor and the 
contract administration office,— 

(i) Specifying the extent of the COR's 
authority to act on behalf of the 
contracting officer; 

{ii) Identifying the limitations on the 
COR's authority; 

(iii) Specifying the period covered by 
the designation; 

(iv) Stating the authority is not 
redelegable; and 

(v) Stating that the COR may be 
personally liable for unauthorized acts. 


201.602-70 Contract clause. 


Use the clause at 252.201-7000, 
Contracting Officer's Representative, in 
solicitations and contracts when 
appointment of a contracting officer's 
representative is anticipated. 


Certificates of Appointment executed 
under the Armed Services Procurement 
Regulation or the Defense Acquisition 
Regulation have the same effect as if 
they had been issued under FAR. 


2. Part 204 is revised to read as 
follows: 


PART 204—ADMINISTRATIVE 
MATTERS 


Sec. 


Subpart 204.1—Contract Execution 
204.101 Contracting officer's signature. 


Subpart 204.2—Contract Distribution 


204.201 Procedures. 

204.202 Agency distribution requirements. 

Subpart 204.4—Safeguarding Classified 

information Within industry 

204.404 . Contract clause. 

204.404-70 Additional contract clause. 

204.470 Security of contractor 
telecommunications. 

204.470-1 Definitions. 

204.470-2 Policy. 

204.470-3 Contract clause. 


Subpart 204.6—Contract Reporting 

204.600 Scope of subpart. 

204.601 Record requirements. 

204.602 Federal procurement data system. 

204.603 Solicitation provision. 

204.603-70 Commercial and Government 
entity (CAGE) codes. 

204.670 Defense Contract Action Data 
System (DCADS). 

204.670-1 Definitions. 

204.670-2 Reportable contracting actions. 

204.670-3 Contracting office responsibilities. 

204.670-4 Contract administration office 
responsibilities. 

204.670-5 Types of DD Form 350 reports. 

204.670-6 Report formats. 


204.670-7 Security classification. 

204.670-8 Departmental data collection 
points. 

204.670-9 Individual contract reporting of 
actions $25,000 or less. 


Subpart 204.8—Contract Files 

204.802 Contract files. 

204.804 Closeout of contract files. 

204.804-1 Closeout by the office 
administering the contract. 

204.804-2 Closeout of the contracting office 
files if another office administers the 
contract. 

204.805 Disposal of contract files. 


Subpart 204.9—Information Reporting to 
the internal Revenue Service 


204.902 General. 


Subpart 204.70—Uniform Procurement 
instrument identification Numbers 
204.7000 Scope. 

204.7001 Policy. 

204.7002 Procedures. 

204.7003 Basic Pil number. 

204.7004 Supplementary PII numbers. 


Subpart 204.71—Uniform Contract Line 

Item Numbering System 

204.7100 Scope. 

204.7101. Definitions. 

204.7102 Policy. 

204.7103 Contract line items. 

204.7103-1 Criteria for establishing, 

204.7103-2, Numbering procedures. 

204.7104 Contract subline items. 

204.7104-1 Criteria for establishing. 

204.7104-2 Numbering procedures. 

204.7105 Contract exhibits and attachments. 

204.7106 Contract modifications. 

204.7107 Contract accounting classification 
reference number (ACRN). 


Authority: 5 U.S.C. 301,10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


Subpart 204.1—Contracting Execution 


204.101 Contracting officer’s signature. 


(a){i) Include the contracting officer's 
telephone number on contracts and 
modifications. 

(ii) The contracting officer may sign 
bilateral modifications of a letter 
contract before signature by the 
contractor. 


Subpart 204.2—Contract Distribution 


204.201 Procedures. 


The procuring contracting officer 
(PCO) retains the original signed 
contract for the official contract file. 
Administrative contracting officers and 
terminations contracting officers provide 
the original of each modification to the 
PCO for retention in the official contract 
file. Unless otherwise directed by 
department/agency procedures, the 
office issuing the orders maintains the 
original of orders under basic ordering 
agreements and the original of 
provisioning orders. 
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(e)(i) Distribute one copy of each of 
the following types of contracts or 
modifications to the appropriate 
Defense Contract Audit Agency (DCAA) 
field audit office (listed in the DCAA 
Directory—Headquarters and Field 
Offices)— 

(A) Cost reimbursement; 

(B) Time-and-materials; 

(C) Labor-hour; 

(D) Fixed price contracts with 
provisions for redetermination, 
incentives, economic price adjustment, 
cr cost allowability; and 

(E) Any other contract that requires 
audit service. 

(ii) If there is a question as to the 
appropriate DCAA field audit office, 
request the assistance of the DCAA 
procurement liaison auditor or the 
nearest DCAA field audit office. 

(f) Provide two copies. 


204.202 Agency distribution requirements. 

(1) Distribute copies of contracts as 
follows— 

(i) Four copies to the contract 
administration office (send 
simultaneously with the copy furnished 
under FAR 4.201(b)); 

(ii) One copy to each consignee 
indicated in the contract when 
inspection is at origin. A transshipping 
terminal is not a consignee. 

(A) Inventory control points that have 
an automated uniform inventory control 
point data base that interfaces with 
consignees may use their automated 
procedure rather than sending a written 
copy of the contract. However, when 
inspection is required at destination, 
send a written copy to the consignee. 

(B) The Defense Logistics Agency is 
authorized to prescribe alternate 
procedures for distribution of contract 
documents in Defense Subsistence 
Region, Europe; 

(iii) One copy to the appropriate 
transportation office when required by 
FAR 42.1402, and additional copies as 
required by agency regulations; 

(iv) Ten copies to the military 
interdepartmenta! purchase request 
requiring activity in the case of 
coordinated acquisition; and 

(v) One copy to the contract 
administration office (CAO) automatic 
data processing point, except when the 
DoDAAD code is the same as that of 
either the CAO or payment office (see 
DLAH 4105.4, DoD Directory of Contract 
Administration Services Components). 

(2) When a contract modification adds 
or changes a payment office, the activity 
executing the modification shall furnish 
the new payment office a copy of the 
basic contract and all modifications. 
The activity shall furnish the former 
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payment office a copy of the 
modification effecting the change. When 
a contract modification adds a contract 
administration office, an accounting 
office and finance office (funding office), 
a consignee, or other activity, the 
contracting officer shall determine the 
extent to which each activity is 
concerned with the basic contract and 
modifications and make distribution 
accordingly. 

(3) Distribution of modifications 
issued to provide initial or amended 
shipping instructions under 
204.7004(c)}(3)(C) and 204.7004(f) may be 
limited to the following— 

(i) Contractor; 

(ii) Receiving activity; 

(iii) Contract administration office; 

(iv) Payment office; and 

(v) Contract administration office 
automatic data processing point. 

(4) Distribution of modifications 
generated by mechanical means 
(computer programs) may be limited to 
the following— 

(i) Contractor, one copy; 

(ii) Contract administration office, one 
copy; 

{iii) New payment office, one copy; 

(iv) Procuring contracting office, one 
copy; and 

(v) Funding activities, one copy to 
each. 


Subpart 204.4—Safeguarding 
Classified information Within industry 


204.404 Contract clause. 


204.404-70 Additional contract clause. 


Use the clause at 252.204—7003, 
Disclosure of Information, in 
solicitations and contracts when the 
contractor will have access to or 
generate unclassified information that 
may be sensitive and inappropriate for 
release to the public. 


204.470 Security of contractor 
telecommunications. 

This section prescribes requirements 
for securing telecommunications 
between Government agencies and 
contractors and subcontractors. 


204.470-1 Definitions. 


As used in this section, the terms 
securing, sensitive information, and 
telecommunications systems have the 
meaning given in the clause at 252.204— 
7000, Telecommunications Security 
Equipment, Devices, Techniques, and 
Services. 


204.470-2 . Policy. 


(a) The contracting officer shall 
ensure, in accordance with agency 
procedures, that technical or 


requirements organizations initiating 
purchase requests identify— 

(1) The nature and extent of 
information requiring security during 
telecommunications; 

(2) The requirement for the contractor 
to secure telecommunications systems; 

(3) The telecommunications security 
equipment, devices, techniques, or 
services with which the contractor's 
telecommunications security equipment, 
devices, techniques, or services must be 
interoperable; and 

(4) The approved telecommunications 
security equipment, devices, techniques, 
or services, such as found in the 
National Security Agency's Information 
Systems Security Products and Services 
Catalogue. 

(b) Contractors and subcontractors 
shall provide all telecommunications ~ 
security techniques or services required 
for performance of Government 
contracts. 

(c) Except as provided in paragraph 
(d) of this subsection, contractors and 
subcontractors shall normally provide 
all required telecommunications security 
equipment or devices as plant 
equipment in accordance with FAR part 
45. In some cases, such as for 
communications security (COMSEC) 
equipment designated as a controlled 
cryptographic item (CCI), contractors or 
subcontractors must also meet 
ownership eligibility conditions. 

(d) When the contractor or 
subcontractor does not meet ownership 
eligibility conditions, the head of the 
agency may authorize provision of the 
necessary facilities as Government- 
furnished property or acquisition as 
contractor-acquired property, as long as 
the conditions of FAR 45.302-1(a) are 
met. 


204.470-3 Contract clause. 

Use the clause at 252.204-7000, 
Telecommunications Security 
Equipment, Devices, Techniques, and 
Services, in solicitations and contracts 
when performance of a contract requires 
securing telecommunications. 


Subpart 204.6—Contract Reporting 


204.600 Scope of subpart. 

The Defense Contract Action Data 
System (DCADS) is the DoD reporting 
system which supports the uniform 
reporting requirements for— 

(1) DD Form 350, Individual 
Contracting Action Report; and 

(2) DD Form 1057, Monthly Summary 
of Actions $25,000 or Less. 


204.601 Record requirements. 
{a) The DCADS meets these record 
retention requirements. 


(d) The Directorate for Information, 
Operation, and Reports (DIOR), of the 

Washington Headquarters Services 
(WHS) transmits all DoD information to 
the Federal Procurement Data System. 


204.602 Federal Procurement Data 
System. 

(c) DoD uses the DD Form 350, 
Individual Contracting Action Report, in 
lieu of the SF 279, Federal Procurement 
Data System (FPDS) Individual Contract 
Action Report. DoD uses the DD Form 
1057, Monthly Contracting Summary of 
Actions $25,000 or Less, in lieu of the SF 
281, FPDS Summary Contract Action 
Report ($25,000 or Less). 

(d)(i) If the contractor establishment 
code (CEC) is not available within the 
contracting activity and the apparent 
awardee did not supply its CEC in 
response to the provision at FAR 52.204— 
4, Contractor Establishment Code, use 
the following procedures in the order 
listed— 

(A) Call the contractor and ask if it 
knows its CEC; 

(B) Look in the Federal Procurement 
Data Center (FPDC) Contractor 
Establishment Code file alphabetical 
listing; 

(C) Ask Dun and Bradstreet for a CEC 

(2) Telephone (800-397-4472 or 215- 
776-1710/1764/1769/1788); 

(2) Telefax (215-398-3688); or 

{3) Writing Dun & Bradstreet Central 
Data Collection, Dept. 178, Allentown 
PA 18195; 

(4) Providing the following 
information— 

(1) Name of requesting contracting 
office; 

(ii) Contracting office location (city/ 
town; state/country) and co 
telephone number with area code; 

(iii) Name of individual making the 
request; 

(iv) Total number of requests, if more 
than one; and 

(v) Contractor establishment name, 
street address (and/or P.O. Box), city/ 
town, state/country, and ZIP code [as it 
appears in Blocks BSC and BSD of the 
DD Form 350, Individual Contracting 
Action Report). 

(ii) In addition to the CEC, report the 
contractor’s commercial and 
Government entity (CAGE) code on the 
DD Form 350. 

(A) CAGE codes are assigned or 
maintained by the Defense Logistics 
Services Center (DLSC) to identify 
commercial and Government activities. 

(B) CAGE codes have also been 
known in the past as federal supply 
codes for manufacturers (FSCM) and 





federal supply codes for 
nonmanufacturers 

(C) If the CAGE code is not already 
available in the contracting office, and 
the apparent awardee does not respond 
to the provision at 252.204-7001, 
Commercial and Government Entity 
(CAGE) Code Reporting, use the 
following procedures in the order 
listed— 

(1) Use the bimonthly H-8 microfiche 
publication issued by DLSC. (Their 
address is: DLSC-JBDA, Federal Center, 
74 N Washington, Battle Creek, MI 
49017-3084. Their telephone numbers 
are: AUTOVON 932-4725, FTS 522-4725, 
commercial (616) 961-4725.); 

(2) Use the on-line access to the 
CAGE file through the Defense Logistics 
Information System; 

(3) Use the on-line access to the 
Defense Logistics Agency CAGE file 
through the DLA Network or dial-up 
capability; or 

(4) Ask DLSC to assign a CAGE code. 
Submit a DD Form 2051, Request for 
Assignment of a CAGE Code, (or 
electronic equivalent) to DLSC-FEB at 
the address in paragraph (d)(ii)(C)(2) of 
this subsection. The contracting activity 
completes section A of the DD Form 
2051, and the contractor completes 
section B. The contracting activity must 
verify Section B before the form is 
submitted. 

(5) Direct questions on obtaining 
computer tapes, electronic updates, or 
code assignments to DLSC (DLSC-FBA 
at AUTOVON 932-4358, or commercial 
(616) 961-4358. 


Use the provision at 252.204-7001, 
Commercial and Government Entity 
(CAGE) Code Reporting, when there is a 
reasonable expectation that an award 
may be made to an offeror whose CAGE 
code is not available to the contracting 
office but will be available to the 


offeror. 


204.670 Defense Contract Action Data 
System (DCADS) 


204.670-1 Definitions. 

As used in this section— 

(a) Contract administration office 
means an office, other than the 
contracting office, which awards or 
executes contracting actions on behalf 
of the contracting office, including 
actions relating to the settlement of 
terminated contracts. 

(b) Contracting action means any 
written action obligating or deobligating 


funds in connection with the purchasing, 


renting, or leasing of supplies, services, 


or construction. The term does not 
include grants or cooperative 
agreements. The term includes— 

(1) Definitive contracts, including 
notices of award; 

(2) Letter contracts; 

(3) Purchase orders; 

(4) Orders under existing contracts or 
agreements, e.g.— 

(i) Orders against basic ordering 
agreements; 

(ii) Calls against blanket purchase 
agreements; 

(iii) Job orders; 

(iv) Task orders; 

(v) Delivery orders; and 

(vi) Communication services 
authorizations; and 

(5) Contract modifications, e.g— 

(i) Change orders; 

(ii) Supplemental agreements; 

(iii) Funding actions; and 

(iv) Option exercises. 

(c) United States and outlying areas is 
defined in Federal Information 
Processing Standard Publication (FIPS 
PUB) 55-2, Guideline: Codes for Named 
Populated Places, Primary County 
Divisions, and Other Locational Entities 
of the United States and Outlying Areas. 
Outlying areas are— 

(1) American Samoa; 

(2) The Federated States of 
Micronesia; 

(3) Guam; 

(4) The Marshal Islands; 

(5) The Trust Territory of Palau: 

(6) Puerto Rico; 

= The U.S. Minor Outlying Islands; 


8) The US. Virgin Islands. 


204.670-2 Reportable contracting actions. 
(a) Except as provided in paragraph 
(c) of this subsection, complete a DD 
Form 350 for— 
(1) All contracting actions that 
obligate or deobligate more than $25,000; 


"a) All contracting actions that 
obligate or deobligate less than $25,000 - 
if the action is in a designated industry 
group under the small business 
competitiveness demonstration program 
(FAR subpart 19.10). 

(b) Except as provided in paragraph 
(c) of this subsection, complete a DD 
Form 1057— 

(1) At the end of every month in which 
reportable contracting actions were 
executed or awarded; and 

(2) For all contracting actions which 
obligate or deobligate $25,000 or less, 
including contracting actions reported 
on a DD Form 350 under paragraph 
(a)(2) of this subsection. 

(c)The following contracting actions 
are not subject to reporting on either the 
DD Form 350 or DD Form 1057— 
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(1) Transactions that cite only 
nonappropriated funds (Funds held in 
trust accounts for foreign governments 
shall be treated as appropriated funds.); 

(2) Transactions for purchase of land, 
or rental or lease of real property, whén 
the General Services Administration 
(GSA) executes the contracting action; 

(3) Orders from GSA stock and the 
GSA Consolidated Purchase Program; 

(4) Transactions that involve 
Government bills of lading or 
transportation requests; 

(5) Requisitions transferring supplics 
within or among the departments or 
agencies; an 

(6) Orders placed against indefinite 
delivery contracts awarded by the— 

(i) Military Sealift Command; 

(ii) Defense Fuel Supply Center for 
petroleum and petroleum products; or 

(iii) Defense General Supply Center 
for petroleum products. 


204.670-3 Contracting office 
responsibilities. 


(a) For DD Form 350, contracting 
offices— 

(1) Prepare the appropriate type of DD 
Form 350 (see 204.670-5), in accordance 
with the instructions in 253.204-70, on 


-all reportable contracting actions (see 


204.670-2(a)), including actions 
accomplished by contract 
administration offices on behalf of the 
contracting office. 

(2) Submit the DD Form 350 in the 
required format (see 204.670-6) to their 
departmental data collection point (see 
204.670-8) within 3 working days after 
the date on which the dollars were 
actually obligated or deobligated, 
except— 

(i) For Defense Fuel Supply Center 
major petroleum acquisitions which 
result in multiple awards, the due date is 
10 working days; 

(ii) For actions executed in the month 
of September, due dates may be 
extended 10 calendar days; and 

(iii) For actions accomplished by a 
contract administration office, the due 
date is 3 working days after the receipt 
of the contractual instrument annotated 
“DD FORM 350 REPORTING COPY.” 

(3) Prepare and submit a corrected DD 
Form 350 if a prior report had errors or 
submit a cancelling DD Form 350 if the 
report was submitted in error. 

(4) Establish a control system for. 
assigning report numbers to DD Forms 
350 (Block A2 of the DD Form 350). The 
number shall have four positions and 
may be any combination of alpha or 
numeric characters. If more than one 
activity within a contracting office 
utilizes the same reporting office code, 
the contracting office shall assign 
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separate blocks of numbers to each ; 
activity in order to prevent duplication 
of report numbers. i 

(5) Maintain a copy of the DD Form : 
350 in the contract file, as required by 
department/agency regulations. 

(b) For DD Form 1057, contracting 
offices— 

(1) Prepare a DD Form 1057, in 
accordance with the instructions in 
253.204-71, covering reportable 
contracting actions {see 204.670-2(b)), 
including actions accomplished by 
contract administration offices on behalf 
of the contracting office. An installation, 
base, or other activity may have more 
than one contracting office code to 
separate the various types of 
acquisitions, such as base and central 
contracting, or RDT&E and nonRDT&E 
acquisition. Each contracting office code 
must submit its own DD Form 1057. 

(2) Submit the DD Form 1057 (see 
204.670-6 for afternate formats) to their 
departmental data collection point (see 
204.670-8). Contracting offices are 
responsible for getting the DD Form 1057 
to the departmental data collection point 
within 3 working days after the close of 
each month. To meet this due date, 
contracting offices are authorized to 
cutoff reporting no earlier than the 25th 
calendar day. For September only, the 
due date may be extended 10 calendar 
days, but the cutoff date shall not be 
later than September 30. 

(3) Do not submit revised DD Form 
1057 reports. Include any required 
corrections or adjustments in following 


month’s report. 


204.670-4 Contract administration office 
responsibilities. 

Contract administration offices 
executing actions subject to DD Form 
350 or DD Form 1057 reporting must 
submit an annotated copy of the 
contractual instrument to the 
contracting office so that the contracting 
office can submit the required report. 

(a) For DD Form 350, annotate in the 
heading of the contractual instrument in 
large block letters “DD FORM 350 
REPORTING COPY.” Send the 
annotated copy to the contracting office 
within 1 working day after the action 
date. 

{b) For DD Form 1057, annotate in the 
heading of the contractual instrument in 
large block letters “DD FORM 1057 
REPORTING COPY.” Send the 
annotated copy with the normal 
distribution. 


204.670-5 Types of DD Form 350 reports. 
There are three types of reports— 
single, consolidated, and multiple. 
(a) A single report is one DD. Form 350 
report per contracting action. 


(b) A consolidated report is one DD 
Form 350 report which combines several 
contracting actions. Prepare 
consolidated reports for— 

(1) Awards to individuals in support 
of dependent schools, e.g., principals 
and teachers. Consolidate these 
transactions monthly and report the 
cumulative dollar amount on one DD 
Form 350. 

(2) Military Airlift Command awards 
for international airlift services. The 
Command reports these at the end of 
each operating month with one DD Form 
350 for each airlift contract. 

(3) Military Sealift Command awards 
of indefinite delivery contracts for ocean 
transportation. The Command reports at 
the beginning of each fiscal year the 
estimated value of the orders for that 
fiscal year on one DD Form 350. 

(4) Defense Fuel Supply Center or 
Defense General Supply Center 
indefinite delivery contracts for 
petroleum or petroleum supplies. The 
Centers, at the time of award, report the 
estimated value of the orders to be 
placed against the contract on one DD 
Form 350. 

(5) Orders placed by the military 
departments for resale items in excess 
of $25,000 against brand name contracts 
entered into by the Defense Logistics 
Agency and published in Supply Bulletin 
Series 10-500. The military departments 
consolidate the orders monthly and 
report the cumulative dollar amounts on 
one DD Form 350 in accordance with 
departmental regulations. Defense 
Logistics Agency activities submit single 
rather than consolidated reports. 

(6) Vouchers processed by the U.S. 
Army Contracting Command, Europe 
(USACCE), for the purchase of utilities 
from municipalities {e.g., gas, electricity, 
water, sewage, steam, snow removal, 
and garbage collection). USACCE 
consolidates these transactions monthly 
and reports the cumulative dollar 
amount on one DD Form 350 in 
accordance with departmental 
regulations. 

{c) A multiple report is more than one 
DD Form 350 per contracting action. 
Prepare multiple reports if— 

(1) The contracting action includes 
foreign military sales (FMS) 
requirements in addition to non-FMS 
requirements (Block B9 on the DD Form 
350). Submit one DD Form 350 report for 
the FMS requirements and another DD 
Form 350 report for the non-FMS 
requirements, except if either of the 
portions is under $25,000, report the 
under $25,000 portion on a DD Form 1057 
in lieu of a DD Form 350. 

{2) The contracting action includes 
more than one type of contract (Block 
C5 on the DD Form 350) and the type 


with the least dollar value exceeds 
$500,000. Prepare a separate DD Form 
350 for each contract type. 

(3) The contracting action includes a 
set-aside portion and a nonset-aside 
portion. Prepare a separate DD Form 350 
for each portion. 


204.670-6 Report formats. 

(a) For the DD Form 350, contracting 
offices of the Army, Navy, Air Force, 
and Defense Logistics Agency submit 
the signed original or an automated 
facsimile or electronic equivalent. Other 
contracting activities must submit the 
signed original. 

(b) For the DD Form 1057, contracting 
offices shall submit the signed original 
unless their departmental data 
collection point approves use of a 
machine printout or other machine 
product containing the information. 


204.670-7 Security classification. 

Submit DD Forms 350 as unclassified 
documents. Contact the appropriate 
departmental data collection points for 
special instructions if security reasons 
indicate that it is necessary to modify 
any coding of items on the DD Form 350. 
If such contact cannot be made for 
security reasons, obtain instructions 
from the Office of the Deputy Under 
Secretary of Defense for Security Policy, 
ATTN: Deputy Director for Information 
Security and Special Programs. 
Telephone number is (703) 614-0578/9 or 
AUTOVON 224-0578/9. 


204.670-8 Departmental data collection 
points. 


(a) Identification. (1) For the Army 
(including Corps of Engineers Civil 
Works): 

U.S. Army Contracting Support Agency, 
ATTN: Contract Support Office {SFRD-KS), 
5109 Leesburg Pike, Suite 302, Falls Church, 
VA 22041-3201 


(2) For the Navy: 
As directed by NAVSUP-02 
(3) For the Air Force: 
As directed by SAF/AQCP 
(4) For the Defense Logistics Agency: 
As directed by Headquarters, Defense 
Logistics Agency 
(5) For other DoD contracting 
activities: 
U.S. Army Contracting Support Agency, 


ATTN: Contract Support Office (SFRD-KS), 
5109 Leesburg Pike, Suite 302, Falls Church. 
VA 22041-3201 


(b) Responsibilities. Departmental 
data collection points— 

(1) Collect DD Forms 350 and 1057 
data provided by their contracting 


activities; 





(2) Electronically record the data as 
prescribed by the Deputy Assistant 
Secretary of Defense (Procurement); 

(3) Submit monthly reports 
(noncumulative) to Washington 
Headquarters Services, ATTN: DIOR, 
within 18 days after the close of the 
reporting period, except the due date for 
September may be extended 10 days. 

(4) Use report control symbols— 

(i) DD Form 350 actions—DD- 
P&L(M)1014; or 

(ii) DD Form 1057 actions—DD- 
P&L({M)1015. 


204.670-9 Individual contract reporting of 
actions $25,000 or less. 

Under the Small Business 
Competitiveness Demonstration 
Program (see FAR Subpart 19.10), 
contract actions of $25,000 or less in four 
designated industry groups (for Army, 
includes dredging) must be reported in 
the same manner as if the action were in 
excess of $25,000. 

(a) Report contract actions of $25,000 
or less in the designated industry groups 
on both the DD Form 350 and the DD 
Form 1057. 

(b) The following contracting actions 
are not subject to the additional DD 
Form 350 reporting, although they must 
still be reported on the DD Form 1057— 

(1) Contracting actions of $500 or less; 

(2) Foreign military sales; 

(3) Orders or modifications under a 
Federal schedule; 

(4) Actions with another Federal 
agency; 

(5) Actions with non-U.S. business 
firms; and 

(6) Actions where the place of 
performance is other than the U.S. and 
its outlying areas. 


Subpart 204.8—Contract Files. 


204.802 Contract files. 

Official contract files shall consist 
of— 

(1) Only authenticated copies or 
conformed copies of contractual 
instruments— 

(i) Authenticated copies means copies 
that are shown to be genuine in one of 
three ways— 

(A) Signature of an authorized person; 

(B) Certification as a true copy; or 

(C) Official seal. 

(ii) Conformed copies means copies 
that are complete and accurate, 
including the date signed and the names 
and titles of the parties who signed 
them. 

(2) Signed or official record copies of 
correspondence, memoranda, and other 
documents. 


204.804 Closeout of contract flies. 

Normally, the closeout date for 
contract files is the date in Block $d on 
the DD Form 1594, Contract Completion 
Statement, or in columns 59-65 on the 
PK®. If the contracting office must do a 
major closeout action that will take 
longer than 3 months after the date 
shown in Block $d of the DD Form 1594, 
or in columns 59-65 of the PK9— 

(1) The closeout date for file purposes 
will be the date in Block 10e of the DD 
Form 1594 or the date of the closeout 
statement executed when the MILSCAP 
PK@ is received. 

(2) The contracting office shall notify 
the administration office of the revised 
closeout date by either sending a copy 
of the completed DD Form 1594 or by 
preparing a MILSCAP Format Identifier 
PKZ, Contract Closeout Extension. 


204.804-1 Closeout by the office 
administering the contract. 

(a)(i) If the administrative contracting 
office (ACO) cannot closeout a contract 
within the appropriate time period, the 
ACO must notify the procuring 
contracting officer (PCO) within 45 days 
after expiration of the time period of— 

(A) The reasons for the delay; and 

(B) New target date for closeout. 

(ii) If the contract still is not closed 
out by the new target date, the ACO 
shall again notify the PCO with the 
reasons for delay and new target date. If 
MILSCAP procedures apply, the ACO 
shall use the MILSCAP Format Identifier 
PKX, Unclosed Contract Status, to 
provide this notice to the PCO. 


204.804-2 Closeout of the contracting 
office files if another office administers the 
contract. 

When an office, other than the 
contracting office, administers the 
contract, it shall— 

(1) Provide the contracting office an 
interim contract completion statement 
when the contract is physically 
completed and accepted. This notice 
may be in the form of either a DD Form 
1594, Contract Completion Statement, or 
a MILSCAP Format Identifier Interim 
PK9, Contract Physical Completion. 
When the DD Form 1594 is used, the 
contracting officer— 

(i) Annotates Block 8, Remarks, 
with— 

(A) “Notice of Physical Completion;” 

(B) Final acceptance date; 

(C) Signature of a responsible official; 
and 

(D) Date signed. 

(ii) Does not complete Blocks 9 (b), (c), 
and (d) at this time; 

(2) Prepare a DD Form 1597, Contract 
Closeout Check List, if necessary, to 
determine that all the required actions 
have been done; 
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(3) Initiate DD Form 1593, Contract 
Administration Completion Record, if 
necessary to obtain statements from 
other organizational elements that they 
have completed the actions they are 
responsible for; and ' 

(4) Upon final payment— 

(i) Process the DD Form 1594 with 
Blocks 1 through 9 completed or the 
MILSCAP Format Identifier PK9 
verifying that al! contract administration 
office actions have been done; and 

(ii) Send the original of the DD Form 
1594 to the contracting office, and file a 
copy in the official contract file. 


204.805 Disposal of contract files. - 


(1) The sources of the period for which 
official contract files must be retained 
are General Records Schedule 3 
(Procurement, Supply, and Grant - 
Records) and General Records Schedule 
6 (Accountable Officers’ Accounts 
Records). 

(2) Deviations from the periods cannot 
be granted by the Defense Acquisition 
Regulatory Council. Forward requests 
for deviations to both the General 
Accounting Office and the National 
Archives and Records Administration. 

(3) Hold completed contract files in 
the office responsible for maintaining 
them for a period of 12 months after 
completion. After the initial 12 month 
period, send the records to the local 
records holding or staging area until 
they are eligible for destruction. If no 
space is available locally, transfer the 
files to the General Services 
Administration Federal Records Center 
that services the area. 

(4) Duplicate or working contract files 
should contain no originals of materials 
that properly belong in the official files. 
Destroy working files as soon as 
practicable once they are no longer 
needed. 

(5) Retain pricing review files, 
containing documents related to reviews 
of the contractor’s price proposals, 
subject to certification of cost or pricing 
data (see FAR 15.804-2), for 6 years. If it 
is impossible to determine the final 
payment date in order to measure the 6 
year period, retain the files for 9 years. 


Subpart 204.9—Information Reporting 
to the Internal Revenue Service 


204.902 General. 


(b) DoD uses the DD Form 350, 
Individual Contract Action Report, (see 
204.670) to meet these reporting 
requirements. 
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Subpart 204.70—Uniform Procurement 
Instrument Identification Numbers 


204.7000 Scope. 

This subpart prescriles policies and 
procedures for assigning numbers to all 
solicitations, contracts, and related 
instruments. This subpart— 

(a) Does not apply to solicitations or 
contracts issued by the Defense 
Commercial Communications Office of 
-~ Defense Communications Agency; 
an . 

(b) Is optional for solicitations and 
contracts that will be completely 
administered by the purchasing office or 
the consignee, except that— 

(1) The procurement instrument 
identification (PII) number, including 
supplemental modification numbers, 
shall not exceed 19 characters 
(excluding hyphens); and 

(2) The number shall begin with the 
purchasing office identifier and the 
fiscal year in accordance with 
204.7003{a) (1) and (2) and Appendix G 
to chapter 2. 


204.7001 Policy. 

(a) Use the uniform PII numbering 
system prescribed by this subpart for 
the solicitation/contract instruments 
described in 204.7003(a)(3) and 204.7004 
(b) through (e). 

(b) Retain the basic PII number 
unchanged for the life of the instrument. 


204.7002 Procedures. 

(a) In assigning PII numbers— 

(1) Use only the alpha-numeric 
characters, as prescribed in this subpart; 
and 

(2) Do not use the letters “I” or “O.” 

(b) If department/agency procedures 
require other identification on the 
solicitation, contract, or other related 
instrument forms, enter it in such a 
location so as to separate it clearly from 
the PII number. 

(c) Enter the basic PII number, 
including Federal supply contract 
numbers and any supplementary 
numbers, in the spaces provided on the 
solicitation, contract, or related 
instrument forms. Separate the major 
elements by dashes, e.g., N00023-90-D- 
0009. If there is no space provided on the 


form, enter the number in the upper right 
corner of the form and identify what it is 
(e.g., Supplementary Number N00023- 
90-F-0120). 


204.7003 Basic Pili number. 

(a) Elements of a number. The number 
consists of 13 alpha-numeric characters 
grouped to convey certain information. 

(1) Positions 1 through 6. The first of 
the six positions, in upper case letters, 
identify the department/agency and 
office issuing the instrument. 

(i) Department/ agency identification: 

(A) Department of the Army, DA. 

(B) Department of the Navy (except 
Marine Corps), N. 

(C) Department of the Air Force, F. 

& Defense Communications Agency, 


(E) Defense Logistics Agency, DLA. 

(F) Defense Nuclear Agency, DNA. 

(G) Defense Mapping Agency, DMA. 

(H) Miscellaneous Defense Activities, 
MDA. 

(1) Marine Corps, M. 

(ii) Issuing office identification. The 
remaining positions are the alpha- 
numeric characters that identity the 
issuing office. These characters are in 
253.204-70. 

(iii) Use all six positions. If necessary, 
enter zeros between the department/ 
agency identifier and the issuing office 
identifier. 

(2) Positions 7 through 8 The seventh 
and eighth positions are the last two 
digits of the fiscal year in which the Pil 
number was assigned. 

(3) Position 9. Indicate the type of 
instrument by entering one of the 
following upper case letters in position 
nine— 

(i) Blanket purchase agreements, A. 

(ii) Invitations for bids, B. 

(iii) Contracts of all types except 
indefinite delivery contracts, facilities 
contracts, sales contracts, and contracts 
placed with or through other 
Government departments or agencies or 
against contracts placed by such 
departments or agencies outside the 
DoD, C. 

(iv) Indefinite delivery contracts, D. 

(v) Facilities contracts, E. 

(vi) Contracts and delivery orders 
placed with or through other 


Government departments or agencies or 
against contracts placed by such 
departments or agencies outside the 
DoD (including actions with the 
National Industries for the Blind (NIB), 


-the National Industries for the Severely 


Handicapped (NISH), and the Federal 
Prison Industries (UNICOR), F. 

(vii) Basic ordering agreements, G. 

(viii) Agreements, including basic 
agreements, but excluding basic 
purchasing agreements, basic ordering 
agreements, and leases, H. 

(ix) Do not use, I. 

(x) Reserved, J. 

(xi) Short form research contract, K. 

(xii) Lease agreement, L. 

(xiii) Purchase orders—manual 

(assign W when numbering capacity of 
Mis exhausted during the fiscal year), 
M. 
(xiv) Notice of intent to purchase, N. 
(xv) Do not use, O. 
(xvi) Purchase order—automated 
(assign V when numbering capacity of P 
is exhausted during a fiscal year), P. 

(xvii) Request for quotation—manual, 


(xviii) Request for proposal, R. 

(xix) Sales contract, S. 

(xx) Request for quotation— 
automated (assign U when numbering 
capacity of T is exhausted during a 
fiscal year), T. 

(xxi) See T, U. 

(xxii) See P, V. 

(xxiii) See M, W. 


(xxiiv) Reserved for departmental use, 


(xxv) Imprest fund, Y. 

2 (xxvi) Reserved for departmental use, 
(4) Positions 10 through 13. Enter the 

serial number of the instrument in these 
positions. A separate series of serial 
numbers may be used for any type of 
instrument listed in paragraph (a)(3) of 
this section. Activities shall assign such 
series of PII numbers sequentially. An 
activity may reserve blocks of numbers 
or alpha-anumeric numbers for use by its 
various components. 

(b) I/lustration of PII number. The 
following illustrates a properly 
configured PII number— 
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Contents 


Identification of 


department/agency office 


Last two digits of the 


fiscal year in which 
the PI number is 


assigned 


Type of instrument 


Four position serial 


number 


204.7004 Supplementary Pll numbers. 


(a) Uses of the supplementary 
number. Use supplementary numbers 
with the basic PII number, to identify— 

(1) Amendments to solicitations; 

(2) Modifications to contracts and 
agreements, including provisioned item 
orders; and 

(3) Calls or orders under contracts, 
basic ordering agreements, or blanket 
purchase agreements, issued by the 
contracting office or by a DoD activity 
other than the contracting office. 

(b) Amendments to solicitations. 
Number amendments to solicitations 
sequentially using a four position 
numeric serial number added to the 
basic PII number and beginning with 
0001, e.g., N00062-91-R-1234-0001. 

(c) Modifications to contracts and 
agreements. (1) Number modifications to 
contracts and agreements using a six 


position alpha-numeric added to the 
basic PII number. 

‘ (2) Position 1. Identify the office 
issuing the modification— 

(i) Contract administration office, A. 

(ii) Contracting office, P. 

(3) Positions 2 through 3. These are 
the first two digits in a serial number. 
They may be either alpha or numeric. 
Use the letters K, L, M, N, P, Q, S, T, U, 
V, W, X, Y, or Z only in the second 
position and only in the following 
circumstances— 

(i) Use K, L, M, N, P, and Q in the 
second position only if the modification 
is issued by the Air Force and is a 
provisioned item order. 

{ii) Use S, and only S, in the second 
position to identify modifications issued 
to provide initial or amended shipping 
instructions when— 

(A) The contract has either FOB origin 
or destination delivery terms; and 


(B) The price changes. 

(iii) Use T, U, V, W,-X, or Y, and only 
those characters, in the second position 
to identify modifications issued to 
provide initial or amended shipping 
instructions when— 

(A) The contract has FOB origin 
delivery terms; and 

(B) The price does not change. 

(iv) Use Z, and only Z, in the second 
position to identify a modification which 
definitizes a letter contract. Unless the 
modification definitizes a letter contract, 
do not use Z. 

(4) Positions 4 through 6. These 
positions are always numeric. Use a 
separate series of serial numbers for 
each type of modification listed in - 
paragraph (c)(3) of this section. 
Examples of proper numbering are set 
forth below: 
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(5) If the contract administration 
office is changing the contract 
administration or disbursement office 
for the first time and is using computer 
generated modifications to notify many 
offices, it uses the six position 
supplementary number ARZ999. If either 
office has to be changed again during 
the life of the contract, the 
supplementary number will be ARZ998, 
and on down as needed. 

(6) Each office authorized to issue 
modifications shall assign the 
supplementary identification numbers in 
sequence chronologically. Do not assign 
the numbers until it has been 
determined that a modification is to be 
issued. 

(d) Delivery orders under indefinite 
delivery contracts, orders under basic 
ordering agreements, and calls under 
blanket purchase agreements. (1) Use a 
four position alpha-numeric call or order 
serial number added to the basic PII 
number. 

(2) Calls or orders issued by the office 
issuing the contract or agreement. These 
shall be identified by using serial 
numbers beginning 0001 through 9999. 
When the numeric identifiers run out, 
use alpha characters in the third and 
fourth positions. Never use alpha 
characters in the first and second 
positions. 

(e) Orders placed against another 
activity’s contract or agreement. (1) If 
the office placing the order or call is 
different from the office identified in the 
basic PII number, assign an alpha- 

_ numeric serial number to the order or 
call. The first and second positions 
contain the alpha numeric serial number 
assigned to the ordering office by 
Appendix G. Do not use the letters A or 
P in the first position. The third and 
fourth positions are a serial number 
assigned by the ordering office. The 
serial will begin with 01. When the 
numbers exceed 99, the office will 
assign a uniform series of numeric- 


PROVISIONED ITEMS ORDER 


alpha, alpha-numeric, and finally alpha 
identifiers, e.g., Basic #: N00383-91-D- 
0001 serial #: TUOI. 

(2) If an office is placing calls or 
orders with NJB, NISH, or UNICOR, the 
office shali identify the instrument with 
a 13 position supplementary PII number 
using an F in the 9th position. 
Modifications to these calls or orders 
shall be numbered in accordance with 
paragraph (c) of this section, e.g., Order 
#:; DLA100-91-F-0001 modification #: 
A00001. 

(f) Modifications to calls or orders. 
Use a two position alpha-numeric suffix, 
known as a Call or order modification 
indicator, to identify a modification to a 
call or order. 

(1)Modifications to a call or order 
issued by a purchasing office begin with 
01, 02, and so on through 99, then B1 
through B9, BA through BZ, Ci through 
C9, and soon through ZZ. 

(2) Modifications to a call or order 
issued by a contract administration 
office begin with 1A, 1B, and so on 
through 92Z, followed by Al, A2, and so 
on to AQ, then AA, AB, and so on 
through AZ. 


Subpart 204.71—Uniform Contract 
Line Item Numbering System 


204.7100 Scope. 

This subpart prescribes policies and 
procedures for assigning contract line 
item numbers. 


204.7101 Definitions. 


Accounting classification reference 
number (ACRN) means a two position 
alpha and numeric control code used as 
a method of relating the long line 
accounting classification citation 
number to detailed line item information 
contained in the schedule when the 
contract is to be assigned to the Defense 
Contract Management Command for 
administration. 


Attachment means any 
documentation, appended to a contract 
instrument or incorporated by reference, 
which does not establish a requirement 
for deliverables. 

Definitized item, as used in this 
subpart, means an item for which a firm 
price has been established in the basic 
contract or by modification. 

Exhibit means a document, referred to 
in a contract line item or subline item in 
the schedule of the contract which is 
attached to the contract and which 
establishes requirements for’ 
deliverables. The term shall not be used 
to refer to any other kind of attachment 
to a contract. The DD Form 1423, 
Contract Data Requirements List, is 
always an exhibit, rather than an 
attachment. 

Undefinitized item, as used in this 
subpart, means an item for which a price 
has not been established in the basic 
contract or by modification. 


204.7102 Policy. 


(a) The contracting officer shall use 
the numbering procedures set forth in 
this subpart in all— 

(1) Solicitations; 

(2) Contracts as defined in FAR 
subpart 2.1; and 

(3) Any other document expected to 
become a part of a contract. 

(b) The numbering procedures apply 
to all— 

(1) Contract line items; 

(2) Contract subline items; 

(3) Exhibits; 

(4) Exhibit line items; and 

(5) Exhibit subline items. 

(c) The numbering procedures are 
mandatory for all contracts, unless— 

(1) There are no postaward contract 
administration functions that the 
contracting officer will assign to an 
office listed in the DoD Directory of 


. Contract Administration Services 


Components; 





(2) The contract is an indefinite 
delivery type for petroleum products 
against which posts, camps, and stations 
issue delivery orders for products to be 
consumed by them; or 

(3) The contract is a communications 
service authorization issued by the 
Defense Communications Agency's 
Office of Defense Commercial 
Communications. 


204.7103 Contract line items. 


204.7103-1 Criteria for establishing. 


Solicitations and contracts shall 
identify the items or services to be 
acquired as separate contract line items 
unless it is not feasible to do so. 

(a) Contract line items shall have all 
three of the following characteristics; 
however, there are exceptions within 
the characteristics, which may make 
establishing a separate contract line 
item appropriate even though one of the 
characteristics appears to be missing— 

(1) Single unit price. The item shall 
have a single unit price or a single total 
price, except— 

(i) If the item is not separately priced 
(NSP) but the price is included in the 
unit price of another contract line item, 
enter NSP instead of the unit price; 

(ii) When there are associated subline 
items, established for other than 
informational reasons, and those subline 
items are priced in accordance with 
204.7104; 

(iii) When the items or services are 
being acquired on a cost-reimbursement 
contract; 

(iv) When the contract is for 
maintenance and repair services (e.g., @ 
labor hour contract) and firm prices 
have been established for elements of 
the total price of an item but the actual 
number and quantity of the elements are 
not known until performance. The 
contracting officer may structure these 
contracts to reflect a firm or estimated 
total amount for each line item; 

(v) When the contract line item is 
established to refer to an exhibit or an 
attachment (if management needs 
dictate that a unit price be entered, the 
price shall be set forth in the item 
description block and enclosed in 
parentheses); or 

(vi) When the contract is an indefinite 
delivery type contract and provides that 
the price of an item shall be determined 
at the time a delivery order is placed 
and the price is influenced by such 
factors as the quantity ordered (e.g., 10- 
99 @ $1.00, 100-249 @ $.98 250+ @$.95), 
the destination, the FOB point, or the 
type of packaging require. 

(2) Separately identifiable. A contract 
line item must be identified separately 


from any other items or services on the 
contract. 

(i) Supplies are separately identifiable 
if they have no more than one— 

(A) National stock number (NSN); 

(B) Item description; or 

(C) Manufacturer's part number. 

(ii) Services are separately 
identifiable if they have no more than 
one— 

(A) Scope of work; or 

(B) Description of services. 

(iii) This requirement does not apply if 
there are associated subline items, 
established for other than informational 
reasons, and those subline items include 
the actual detailed identification in 
accordance with 204.7104. Where this 
exception applies, use a general 
narrative description instead of the 
contract item description. 

(3) Separate delivery schedule. Each 
contract line item or service shall have 
its own delivery schedule, period of 
performance, or completion date 
expressly stated (“as required” 
constitutes an expressly stated delivery 
term). 

(i) The fact that there is more than one 
delivery date, destination, performance 
date, or performance point may be a 
determining factor in the decision as to 
whether to establish more than one 
contract line item. 

(ii) If a contract line item has more 
than one destination or delivery date, 
the contracting officer may create 
individual contract line items for the 
different destinations or delivery dates, 
or may specify the different delivery 
dates for the units by destination in the 
delivery schedule. 

(b) Exhibits may be used as an 
alternative to putting a long list of 
contract line items in the schedule. If 
exhibits are used, create a contract line 
item citing the exhibit's identifier. See 
204.7105{a). 

(c) If the contract involves a test 
model or a first article which must be 
approved, establish a separate contract 
line item or subline item for each item of 
supply or service which must be 
approved. If the test model or first 
article consists of a lot composed of a 
mixture of items, a single line item or 
subline item may be used for the lot. 

(d) If a supply or service involves 
ancillary functions, like packaging and 
handling, transportation, payment of 
state or local taxes, or use of reusable 
containers, and these functions are 
normally performed by the contractor 
and the contractor is normally entitled 
to reimbursement for performing these 
functions, do not establish a separate 
contract line item solely to account for 
these functions. However, do identify 
the functions in the contract schedule. If 
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the offeror separately prices these 
functions, contracting officers may 
establish separate contract line items for 
the functions; however, the separate line 
items must conform to the requirements 
of paragraph (a) of this subsection. 


204.7103-2 Numbering procedures. 


(a) Contract line items shall consist of 
four numeric digits 0001 through 9999. 
Do not use numbers beyond 9999. 
Within a given contract, the item 
numbers shall be sequential but need 
not be consecutive. 

(b) The contract line item number 
shall be the same as the solicitation line 
item number unless there is a valid 
reason for using different numbers. 

(c) Once a contract line item number 
has been assigned, it shall not be 
assigned to another, different, contract 
line item in the same contract. 


204.7104 Contract subline items. 


204.7104-1 Criteria for establishing. 


Contract subline items provide 
flexibility to further identify elements 
within a contract line item for tracking 
performance or simplifying 
administration. There are only two 
kinds of subline items: those which are 
informational in nature and those which 
consist of more than one item that 
requires separate identification. 

(a) Informational subline items. (1) 
This type of subline item identifies _ 
information that relates directly to the 
contract line item and is an integral part 
of it (e.g., parts of an assembly or parts 
of a kit). These subline items shall not 
be scheduled separately for delivery, 
identified separately for shipment or 
performance, or priced separately for 
payment purposes. ; 

(2) The informational subline item 
may include quantities, prices, or 
amounts, if necessary to satisfy 
management requirements. However, 
these elements shall be included within 
the item description in the supplies/ 
services column and enclosed in 
parentheses to prevent confusing them 
with quantities, prices, or amounts that 
have contractual significance. Do not 
enter these elements in the quantity and 
price columns. 

(b) Separately identified subline 
items. (1) Subline items will be used 
instead of contract line items to 
facilitate payment, delivery tracking, 
contract funds accounting, or other 
management purposes. Such subline 
items may be appropriate when items 
bought under one contract line item 
number— ; 

(i) Are to be paid from more than one 
accounting classification; 
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(ii) Are to be packaged in different 
sizes, each represented by its own NSN; 

(iii) Have collateral costs, such as 
packaging costs, but those costs are not 
a part of the unit price of the contract 
line item; 

(iv) Have different delivery dates or 
destinations or requisitions, or a 
combination of the three; or 

(v) Identify parts of an assembly or kit 
which— 

(A) Have to be separately identified at 
the time of shipment or performance; 
and 

(B) Are separately priced. 

(2) Each separately identified contract 
subline item shall have its own— 

(i) Delivery schedule, period of 
performance, or completion date; 

(ii) Unit price or single total price or 
amount (not separately priced (NSP) is 
acceptable as an entry for price or 
amount if the price is included in 
another subline item or a different 
contract line item). This requirement 
does not apply— 

(A) If the subline item was created to 
refer to an exhibit or an attachment. If 
management needs dictate that a unit 
price be entered, the price shall be set 
forth in the item description block of the 
schedule and enclosed in parentheses; 


or 

(B) In the case of indefinite delivery 
contracts described at 204.7103- 
1(a)(1){vi). 

(iii) Identification (e.g., NSN, item 
description, manufacturer's part number, 
scope of work, description of services). 

(3) Unit prices and extended amounts. 

(i) The unit price and total amount for 
all subline items may be entered at the 
contract line item number level if the 
unit price for the subline items is 
identical. If there is any variation, the 


NSN 1615-00-591-6620 Shim, Aluminum Alloy, . 


subline item unit prices shall be entered 
at the subline item level only. 

(ii) The unit price and extended 
amounts may be entered at the subline 
items level. 

(iii) The two methods in paragraphs 
(b)(3) (i) and {ii) of this subsection shall 
not be combined in a contract line item. 

(iv) When the price for items not 
separately priced is included in the price 
of another subline item or contract line 
item, it may be necessary to withhold 
payment on the priced subline item until 
all the related subline items that are not 
separately priced have been delivered. 
In those cases, use the clause at 252.204— 
7002, Payment for Subline Items Not 
Separately Priced. 


204.7104-2 Numbering procedures. 

(a) Number subline items by adding 
either two numeric characters or two 
alpha characters to the basic contract 
line item number. 

(1) Information subline item numbers. 
Use numeric characters only for 
information subline items, running 01 
through 99. Do not use spaces or special 
characters to separate the subline item 
number from the contract line item 
number that is its root. For example; if 
the contract line item number is 0001, 
the first three subline items would be 
000101, 000102, and 000103. Do not use a 
designation more than once within a 
contract line item. 

(2) Separately identified subline 
items. Use alpha characters only for 
separately identified subline items, 
running AA through ZZ. Do not use 
spaces or special characters to separate 
the subline item number from the 
contract line item number that is its root. 
For example, if the contract line item 
number is 0001, the first three subline 


. . Apbl, Rotor, Helicopter 


PRON A1-9-63821-M1-M1-ACR:AA. 
A3168R-9030-4025 A2537M IPD: 2 RODD: 334 PROJ: 501 
A3168R-9030-4026 AS1AXBM IPD: 2 RDD: 325 PROJ: 502... ssescssssneesneecnnseene a 
A3168R-9030-4027 A67KBCM IPD: 2 RDD: 349 PROJ: 503 


(2) Subline items structured to identify 
destinations for identical items, not 


identically priced (delivery schedule 


NSN 1615-00-591-6620 Shim, Aluminum Alloy, . . . Apbl, Rotor, Helicopter 
PRON A1-9-63821-M1-M1 ACR:AA. 

A3168R-9030-4025 A2537M IPD: 2 RDD: 334 PROS: 501 .........--secsceeseesneeenseneesees ss 

A3168R-9030-4026 A51AXBM IPD: 2 RDD: 325 PROJ: 502 

A3168R-9030-4027 A67KBCM IPD: 2 RODD: 349 PROJ: 503 


Note: Difference in prices for identical items is due to separate destinations for FOB destination delivery. 


items would be 0001AA, 0001AB, and 
0001AC. 

(i) Do not use the letters I or O as 
alpha characters. 

(ii) Use all 24 available alpha 
characters in the second position before 
selecting a different alpha character for 
the first position. For example, AA, AB, 
AC, through AZ before beginning BA, 
BB, and BC. 

(b) Within a given contract line item, 
the subline item numbers shall be 
sequential but need not be consecutive. 

(c) Exhibits may be used as an 
alternative to setting forth in the 
schedule a long list of contract subline 
items. If exhibits are used, create a 
contract subline item citing the exhibit’s 
identifier. See 204.7105. 

(d) If a contract line item involves 
ancillary functions, like packaging and 
handling, transportation, payment of 
state or local taxes, or use of reusable 
containers, and these functions are 
normally performed by the contractor 


‘and the contractor is normally entitled 


to reimbursement for performing these 
functions, do not establish a separate 
subline item solely to account for these 
functions. However, do identify the 
functions in the contract schedule. If 
offeror separately prices these functions, 
then contracting officers may establish 
separate subline items for the functions; 
however, the separate subline items 
must conform to the requirements of 
204.7104-1. 

(e) The following examples illustrate 
subline items numbering— 

(1) Subline items structured to identify 
destinations for identical items, 
identically priced (delivery schedule 
shall be established for each subline 
item, not the contract line item). 


shall be established for each subline 
item, not the contract line item). 
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(3) Subline items structured to identify identically priced (delivery schedule 


shall be established for each subline 
different:sizes of an item that are 


item, not the contract line item). . 


NOTE: Unit price and total amount shown at line item level rather than at subline item level. 


(4) Subline items structured to identify identically priced (delivery schedule 


shall be established for each subline 
different sizes of an item that are not 


item, not the contract line item). 


Body Armor Ground Troops Variable Type Small Arms, Fragmentation Protective 
Nylon Felt Vest, Front and Back Plates, Ceramic Plate, Type I. 
Article 


8470-00-141-0938, Large LONG .....-..ocsssccessosssessecceseressrecensesesseensconscnssensonenesserensssecsen ve 


(5) Subline items structured to provide delivery schedules shall be established will be established for the contract line 
the capability for relating subordinate for the subline item identifying the item.) 
separately priced packaging costs tothe —_ contractor's product and for the subline 
overall contract line item. (Separate item identifying packaging. No schedule 


6105-00-635-6568 50380 Ref No 63504-WZ Armature Motor ACR: AA 
6105-00-635-6568 50380 Ref No 63504—-WZ Armature Motor ....co.ccsssssssseseseeesnees 


PN cncheciascs Se cngsihteasechoscoecsertpniicnsotsoncceaninucsieadbodahelsaternescvibuneusesbecttilepinkgecte 


(6) Subline items structured to identify be established for each subline item, not . ee 
different accounting classifications for the contract line item). Ais Imereti 
identical items (delivery schedule shall 


NOTE: Unit price may be shown at line item level and total amounts shown at subline item level. 


(7) Subline items structured to identify and price shall be established for each 


not for the assembly at the contract line 
parts of an assembly (delivery schedule _ identified part at the subline item level, 


item level). 


Automatic Degausing System Consisting of: (2ea $52,061; $103,122 = seascnceee 
SURO oo sncennnnnscnvsssnsneonsvecesnssansnnscobtonsconssasccossnccenssopsecsanceessanccesoeesesces 


Remote Control Panel .nvccccnencuenevucueusevenevenenenene 
Power Supply (M Coil) SSM Type 145 Amps, 220 V DC). 
Power Supply (A Coil) SSM Type (118 Amps, 220 V DC)...........+. 


104,122.00 


(8) Subline items structured to identify price shall be established for each 


not for the kit at the contract line item 
parts of a kit (delivery schedule and identified part at the subline item level, 


level). 
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Conversion Kit to Convert Torpedo MK 45 Mod 0 to Torpedo MK 45 Mod 1 (50 
Kt @ $10,868.52; $543,426 total). 


204.7105 Contract exhibits and 
attachments. 


(a) Use of exhibits. (1) Exhibits may 
be used instead of putting a long list of 
contract line items or subline items in 
the contract schedule. Exhibits are 
particularly useful in buying spare parts. 

(2) When using exhibits, establish a 
contract line item and refer to the 
exhibit. 

(3) Identify exhibits individually. 

(4) Each exhibit shall apply to only 
one contract line item or subline item, 
except— 

(i) One exhibit may apply to one or 
more option line item(s) when the data 
required under the exhibits is identical 
in all respects except the period during 
which the option is to be exercised; and 

(ii) An exhibit may apply to more than 
one contract line if the exhibit is not 
separately priced and the exhibit 
deliverable is identical for all applicable 
contract line items. 

(5) More than one exhibit may apply 
to a single contract line item. 

(6) Data items on a DD Form 1423, 
Contract Data Requirements List, may 
be either separately priced or not 
separately priced. 

(i) Separately priced. When data are 
separately priced, enter the price in only 
one place in the contract: in either 
section B of the contract schedule or on 
the DD Form 1423. Whichever place, 
display the price there consistently 
throughout the contract. 

(A) Section B. If the prices are entered 
in section B of the schedule, detach 
Blocks 16 and 17 of the DD Form 1423 
and file elsewhere in the contract file. If 
the prices are entered on the DD Form 
1423, do not detach Blocks 16 and 17 of 
the DD Form 1423. 

(B) DDForm 1423. If the prices are 
entered on the DD Form 1423, the price 
of all separately priced deliverable data 
items attributable to a line item shall be 
totalled and included, for information 
purposes, in parentheses, below the 
supplies services for that line item, in 
section B of the schedule. 

(ii) NSP. Include prices in a priced 
contract line item or subline item. 
Detach Blocks 17 and 18 of the DD Form 
1423 and retain them elsewhere as 
required. 


(7) The contracting officer may 
append attachments to exhibits, as long 
as the attachment does not identify a 
deliverable requirement which has not 
been established by a contract or 
exhibit line or subline item. 

(b) Numbering exhibits and 
attachments. (1) Use alpha characters to 
identify exhibits. The alpha characters 
shall be either single or double capital 
letters: Do not use the letters I or O. 

(2) Exhibit identifiers need not be 
either consecutive or sequential. 

(3) Once an identifier has been 
assigned to an exhibit, do not use it on 
another exhibit in the same contract. 

(4) The identifier shall always appear 
in the first or first and second positions 
of all applicable exhibit line item 
numbers. 

(5) If the exhibit has more than one 
page, cite the procurement instrument 
identification number, exhibit identifier, 
and applicable contract line or subline 
item number on each page. 

(6) Use numbers to identify 
attachments. 

(c) Numbering exhibit line items and 
subline items. (1) Criteria for 
establishing. The criteria for 
establishing exhibit line items and 
subline items is the same as those for 
establishing contract line items and 
subline items (see 204.7103 and 204.7104, 
respectively). 

(2) Procedures for numbering. (i) 
Number items in an exhibit in a manner 
similar to contract line items and 
subline items. 

(ii) Number line items using a four 
position number. 

(A) The first position or the first and 
second position contain the exhibit 
identifier. 

(B) The third and fourth positions 
contain the alpha or numeric characters 
assigned to the line item. 

(iii) Assign alpha or numeric 
characters to the line item on the basis 
of the same criteria outlined in contract 
subline items at 204.7104. 

(iv) Exhibit line item numbers shall be 
sequential within the exhibit. 

(3) Examples. (i) Two position serial 
number for double letter exhibit 
identifier. 


4 01 thru 09, then OA thru OZ, 
then 

4 10 thru 19, then 1A thru 12Z, 
then 


20 thru 29, then 2A thru 2Z, 
then 
30 thru 39, then 3A thru 32, 
then 
40 thru 49, then 4A thru 4Z, 
then 
50 thru 59, then 5A thru 52Z, 
then 
60 thru 69, then 6A thru 6Z, 
then 


70 thru 79, then 7A thru 72Z, 
then 


-| 80 thru 69, then 8A thru 8Z, 
then 


90 thru 99, then 9A thru 9Z, 


then 
~| AO thru AS, then AA thru AZ, 
then 


BO thru 89, then BA thru BZ, 
CO thru C9, then CA thru CZ, 
then 
DO thru D9, then DA thru DZ, 
then 
EO thru E9, then EA thru EZ, 
then 
FO thru F9, then FA thru FZ, 
then 


«4 GO thru G9, then GA thru GZ, 
then 


HO thru H9, then HA thru HZ, 
then 


| JO thru J9, then JA thru JZ, 


then 
KO thru K9, then KA. thru KZ, 
then 


LO thru L9, then LA thru LZ, 
then 


MO thru M9, then MA thru MZ, 
then 

NO thru N9, then NA thru NZ, 
then 


.PO thru P9, then PA thru: PZ, 


then 
QO thru Q9, then QA thru QZ, 
then 


...| RO thru RY, then RA thru RZ, 


then 
SO thru S9, then SA thru SZ, 
then 


TO thru T9, then TA thru TZ, 
then 
UO thru U9, then UA thru UZ, 
then 


..| VO- thru V9, then VA thru VZ, 
then 


WO thru W9, then WA thru WZ, 
then 

XO thru X9, then XA thru XZ, 
then 

YO thru Y9, then YA thru YZ, 
then 

ZO thr Z9, then ZA ths ZZ 
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(ii) Three position numbers. 


102, 
110 thru 119, 
11Z, then 


2414-2617 
2618-2651 ...ersecseeees 


10404-10437.......... 


thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 
thru 


10438-10471 ........... 


10472-10709 
10710-10743 


10744-10777 
10778-10811 


10812-11525...........| $0 On to 
11526-11559 9Z0 thru 929, then 9ZA thru 
9Z2Z 


204.7106 Contract modifications. 

(a) In general, use existing contract 
line or subline item numbers or exhibit 
line item numbers in modifications 
unless the modification adds new items. 
If new items are added, assign new 


contract line or subline item numbers or 
exhibit line item numbers, in accordance 
with the procedures established at 
204.7103, 204.7104, and 204.7105. 

(b) Modifications to existing contract 
line items or exhibit line items. (1) If the 
modification relates to existing contract 
line items or exhibit line items, the 
modification shall refer to those item 
numbers. 

(2) If the contracting officer decides to 
assign new identifications to existing 
contract or exhibit line items, the 
following rules apply— 

(i) Definitized and undefinitized 
items. (A) The original line item or 
subline item number may be used if the 
modification applies to the total quantity 
of the original line item or subline. 

(B) The original line item or subline 
item number may be used if the 
modification makes only minor changes 
in the specifications of some of the items 
ordered on the original line item or 
subline item and the resulting changes in 
unit price can be averaged to provide a 
new single unit price for the total 
quantity. If the changes in the 
specifications make the item 
significantly distinguishable from the 
original item or the resulting changes in 
unit price cannot be averaged, create a 
new line item. 

(C) If the modification affects only a 
partial quantity of an existing contract 
or exhibit line item or subline item and 
the change does not involve either the 
delivery date or the ship-to/mark-for 
data, the original contract or exhibit line 
item or subline item number shall 
remain with the unchanged quantity. 
Assign the changed quantity the next 
available number. 

(ii) Undefinitized items. In addition to 
the rules in paragraph (b)(2)(i) of this 
section, the following additional rules 
apply to undefinitized items— 

(A) If the modification is undefinitized 
and increases the quantity of an existing 
definitized item, assign the undefinitized 
quantity the next available number. 

(B) If the modification increases the 
quantity of an existing undefinitized 
item, the original contract or exhibit line 
item or subline item may be used if the 
unit price for the new quantity is 
expected to be the same as the price for 
the original quantity. If the unit prices of 
the two quantities will be different, 
assign the new quantity the next 
available number. 

(C) If the modification both affects 
only a partial quantity of the existing 
contract or exhibit line or subline item 


-and definitizes the price for the affected 


portion, the definitized portion shall 
retain the original item number. 
However, if the modification definitizes 
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the price for the whole quantity of the 
line item, and price impact of the 
changed work can be apportioned 
equally over the whole to arrive at a 
new unit price, the quantity with the 
changes can be added into the quantity 
of the existing item. If there is any 
undefinitized portion of the item, assign 
it the next available number. 

(D) If the modification affects only a 
partial quantity of an existing contract 
or exhibit line or subline item but does 
not change the delivery schedule or 
definitize price, the unchanged portion 
shall retain the original contract or 
exhibit line or subline item number. 
Assign the changed portion the next 
available number. 


204.7107 Contract accounting 
classification reference number (ACRN). 

(a) Use ACRNs when the contract is 
to be assigned to the Defense Contract 
Management Command for 
administration. In no case shall an 
ACRN apply to more than one long line 
accounting classification number. 

(b) ACRNs are used to process certain 
contract data through the Military 
Standard Contract Administration 
Procedures (MILSCAP) system. The 
MILSCAP system uses the ACRN to 
relate certain contract administration 
records to the long line accounting 
classification used to obligate funds on 
the contract. Among these records are 
the accounting classification trailer 
record, the supplies schedules data 
record, and the services line item data 
record. ACRNs are also used to 
associate the various record formats of 
the contract payment notice as 
described in chapter 9 of the MILSCAP 
Manual, DoD 4000.25-5-M. 

(c) Assigning the ACRNs is the . 
responsibility of the contracting office 
executing a contract, basic ordering 
agreement, or blanket purchase 
agreement. This authority shall not be 
delegated. If more than one office will 
use the contract (e.g., ordering officers, 
other contracting officers), the contract 
must contain instructions for assigning 
ACRNs. 

(d) Procedures for establishing 
ACRNs. ACRNs consist of a two 
position alpha and numeric code 
assigned to each, discrete accounting 
classification within each contract. Do 
not use the letters I and O. 

(e) Using the ACRN in the contract. (1) 
Show the ACRN as a detached prefix to 
the long line accounting classification 
number in the accounting and 
appropriation data block or, if there are 
too many numbers to fit reasonably in 
that block, in section G (Contract 
Administration Data): 
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(2) ACRNs need not prefix long line 
numbers if the long line numbers are 
present in the contract only for the 
transportation officer to cite to 
Government bills of lading. 

(3) If the contracting officer is making 
a modification to a contract and using 
the same long line numbers, which have 
had ACRNs assigned to them, the 
modification need cite only the ACRNs 
in the accounting and appropriations 


data block or on the continuation sheets. 


(f) Showing the ACRN in the contract. 
If there is more than one ACRN in a 
contract, show the ACRN in several 
places in the schedule, except this does 
not apply to cost-reimbursement 
contracts. 

(1) Ship-to/mark-for block. Show the 
ACRN beside the identity code of each 
activity in the ship-to/mark-for block 
unless only one accounting 
classification applies to a line item or 
subline item. Only one ACRN may be 
assigned to the same ship-to/mark-for 
within the same contract line or subline 
item number unless multiple accounting 
classifications apply to a single unit so 
the quantity cannot be divided to relate 
to a single accounting classification. If 
this latter circumstance occurs, the 
contract shall provide sufficient 
information under the heading Payment 
Instructions for Multiple Fund 
Accounting Citations to permit proper 
payment and funds accounting. 

(2) Supplies/services column. If only 
one accounting classification applies to 
a line item or a subline item, then the 
ACRN may be shown in the supplies/ 
services column near the item 
description. 

(3) Schedule. Show the ACRN in the 
schedule in the following manner: 


ACR:1D 


3. Part 215 is revised to read as 
follows: 


PART 215—CONTRACTING BY 
NEGOTIATION 


Sec. 


Subpart 215.4—Solicitation and Receipt of 
Proposals and Quotations 


215.414 Forms. 


Subpart 215.6—Source Selection 


215.607 Disclosure of mistakes before 
award. 

215.608 Proposal evaluation. 

215.611 Best and final offers. 

215.613 Alternate source selection 
procedures. 

215.613-70 Four-step source selection 
procedures. 


Subpart 215.7—Make-or-Buy Programs 
215.704 Items and work included. 


Subpart 215.8—Price Negotiation 

215.801 Definitions. 

215.804 Cost or pricing data. 

215,804-3 Exemptions from or waiver of 
submission of certified cost or pricing 
data. 

215.804-6 Procedural requirements. 

215.804-7 Defective cost or pricing data. 

215.804-8 Contract clauses. 

215.805 _ Proposal analysis. 

215.805-5 Field pricing support. 

215.805-70 Cost realism analysis. 

215.806 Subcontract pricing considerations. 

215.806-1 General. 

215.806-3 Field pricing reports. 

215.807 Prenegotiation objectives. 

215.808 Price negotiation memorandum 

215.809 Forward pricing rate agreements. 

215.810 - Should-cost analysis. 

215.811 Estimating systems. 

215.811-70 Disclosure, maintenance, and 
review requirements. 

215.870 Industrial modernization incentives 
program. 

215.870-1 Policy. 

215.870-2 General. 

215.870-3 Incentives. 

215.870-4 IMIP business agreement. 

215.870-5 Contract requirements. 

215.870-6 Contract clause. 


215.871 Production special tooling and 
production special test equipment (PST/ 
PSTE). 


215.871-1 Definitions. 

215.871-2 General. 

215.871-3 Contract requirements. 

215.871-4 Payment of PST/PSTE on 
contracts subject to 10 U.S.C. 2329. 

215.871-5 Adjustments for profit and 
facilities capital cost of money. 

215.872 Work measurement systems. 

215.872-1 Definition. 

215.872-2 Policy. 

215.872-3 General. 

215.872-4 Applicability. 

215.872-5 Contract clause. 


Subpart 215.9—Profit 


215.902 Policy. 

215.903 Contracting officer responsibilities. 

215.905 Profit-analysis factors. 

215.905-1 Common factors. 

215.970 DD Form 1547, Record of Weighted 
Guidelines Method Application. 

215.971 Weighted guidelines method 

215.971-1 General. 

215.971-2 Performance risk. 

215.971-3 Contract type risk and working 
capital adjustment. 

215.971-4 Facilities capital employed 

215.972 Modified weighted guidelines 
method for nonprofit organizations. 

215.973 Alternate structured approaches. 

215.974 Fee requirements for cost-plus- 
award-fee contracts. 

215.975 Reporting profit and fee statistics. 


Subpart 215.10—Preaward, Award, and 
Postaward Notifications, Protests, and 
Mistakes. _ 

215.1003 Debriefing of unsuccessful offerors. 


Authority: 5 U.S.C: 301,10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 
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Subpart 215.4—Solicitation and 
Receipt of Proposals and Quotations 


215.414 Forms. 


This does not preclude use of letter 
RFPs and RFQs, provided their use 
complies with other requirements of the 
FAR and this regulation. 


Subpart 215.6—Source Selection 


215.607 Disclosure of mistakes before 
award. 

(c)(3) The designee is the head of the 
contracting activity, who may redelegate 
this authority to the chief of the 
contracting office. 


215.608 Proposal evaluation. 


(b)Unless otherwise specified in 
department/agency regulations, the 
contracting officer shall make the 
written determination. 


215.611 Best and final offers. 


(c)(i) Before requesting an additional 
(second or subsequent) best and final, 
the contracting officer shall obtain 
approval from— 

(A) The source selection authority and 
the service acquisition executive (SAE) 
for competitive negotiated acquisitions 
under formal source selection (see FAR 
15.612). The SAE may delegate this 
authority to a level no lower than the 
head of the contracting activity. 

(B) The head of the contracting 
activity (HCA) for all other competitive 
negotiated acquisitions. The HCA may 
delegate this authority to.a level no 
lower than the chief of the contracting 
office. 

(ii) Each HCA shall establish a system 
for reporting and documenting 
additional requests for best and final 
offers. Systems shall include as a 
minimum— 

(A) The total number of competitive 
negotiated acquisitions awarded; 

(B) The number of those acquisitions 
for which an additional request for best 
and final offers was approved and 
issued; and 

(C) The reasons for approving each 
additional request for best and final 
offers. 

(iii) To ensure that additional requests 
for best and final offers are used only 
when necessary and unavoidable, HCAs 
shall— 

(A) Periodically analyze data 
collected under paragraph (c)(ii) of this 
section; 

(B) Take appropriate corrective 
action, e.g., training, revising approval 
levels; and 

(C) Provide periodic summary reports 
to the SAE as specified in department/ 
agency regulations. 





215.613 Alternate source selection 
procedures. 


215.613-70 Four-step source selection 
procedures. 


(a) General. The four-step source 
selection procedure is designed for those 
situations where the Government 
wishes to focus on technical excellence. 
Proposals are evaluated, a competitive 
range established, and an apparent 
winner selected without discussions of 
proposal deficiencies (a deficiency is 
defined as that part of an offeror’s 
proposal which would not satisfy the 
Government’s requirements). 
Negotiations are conducted only in the 
final step and only with the apparent 
successful offeror. 

(b) Applicability. Four-step source 
selection procedures may be used for— 

(1) Competitively negotiated research 
and development acquisitions with an 
estimated value of $2 million or more; or 

(2) Other acquisitions as permitted by 
department/agency regulations, except 
those in paragraph (c) of this subsection. 

(c) Restrictions. Four-step source 
selection procedures shall not be used 
for acquisitions which— 

(1) Will require extensive discussion 
and negotiations; 

(2) Use the authority of FAR 6.302-2; 

(3) Are solely for personal or 
nonpersonal services; 

(4) Are for architect-engineer services; 
or 

(5) Have an estimated value of less 
than $2 million. 

(d) Solicitations. (1) Include the 
following special provisions in four-step 
source selection solicitations— 

(i) Explanation of the four-step 
concept and procedures; 

(ii) Statement regarding the relative 
importance of technical/system 
performance criteria; 

(iii) Notification that the contracting 
officer may reject proposals with 
unrealistic technical, schedule, cost, or 
price commitments since unrealistic 
commitments reflect an inherent lack of 
technical competence or indicate a 
failure to comprehend the complexity 
and risks of the requirements; 

(iv) Schedule of planned source 
selection events, including specific dates 
for the sequential submission of 
separate technical and cost proposal; 

(v) Requirement for the technical 
proposal to include— 

(A) Identification, when appropriate, 
of trade-offs (with illustrative cost 
estimate impacts) among performance, 
production costs, operating and support 
costs, schedule and logistics support 
factors; and 

(B) Information showing that the goals 
for design to cost and operating and 


support costs (when used) will be 
achieved when the item enters 
production; 

(vi) Requirement for the cost proposal 
to include detailed cost information 
supporting the technical proposal and 
the cost factors in the evaluation 
criteria; 

(vii) Statement that both technical and 
cost discussions will be limited as 
described in paragraphs (e) and (f) of 
this subsection; and 

(viii) Notification that the contracting 
officer will only negotiate with the 
selected offeror, and that offerors’ initial 
technical and cost proposals should be 
their best offer. 

(2) Establish early and open dialogue 
with prospective offerors to ensure their 
understanding of the Government’s 
needs, since the evaluation will be 
conducted with limited discussions and 
without disclosing deficiencies in offeror 
proposals. Ways of establishing this 
dialogue are— 

(i) Presolicitation notices; 

(ii) Presolicitation conferences; 

(iii) Preproposal conferences; 

(iv) Informal solicitations; and 

(v) Tailoring of specifications. 

(e) Step one—evaluation of technical 
proposals. (1) The sequence of step 
one— 

(i) Evaluate all technical proposals; 

(ii) Conduct limited discussions with 
all offerors; and 

(iii) Ask for any necessary 
clarifications and additional supporting 
data when necessary (normally, ask that 
this be submitted with the cost 
proposal). 

(2) In conducting step one— 

(i) Limit discussions to only what is 
necessary to ensure that both parties 
understand each other; 

(ii) Do not tell offerors about 
deficiencies in their proposals; and 

(iii) Provide clarification to all offerors 
when it appears the Government’s 
requirements have been misinterpreted. 

(f) Step two—evaluation of cost 
proposals. (1) The sequence of step 
two— 

(i) Request cost proposals; 

(ii) Evaluate all cost proposals; 

(iii) Establish the competitive range; 

(iv) Eliminate those proposals outside 
the range and advise those offerors; 

(v) Conduct limited discussions with 
remaining offerors; and 

(vi) Eliminate proposals which cannot 
be made acceptable and advise the 
offerors. 

(2) In conducting step two— 

(i) Limit discussions to— 

(A) Clarifying inconsistencies or 
correcting mathematical errors; 
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(B} Correlating cost elements with 
technical effort in order to assess cost 
realism; and 

(C) Ensuring a complete | 
understanding of the Government's 
requirements, the offeror’s offer, and 
other contract terms; 

(ii) Do not tell offeror that any of its 
cost elements are either too high or too 
low; and 

(iii} Follow the guidelines in 
paragraph (e) of this subsection if 
further discussions of technical 
proposals or clarifications are required. 

(g) Step three—common cut-off and 
selection of an offeror for final contract 
negotiations. 

(1) The sequence of step three— 

(i) Notify offerors of the common cut- 
off date for receipt of bést and final 
offers (technical and cost); 

(ii) Evaluate the offers; 

(iii) Select the best offeror (see 
paragraph (g)(2)(iv) of this subsection 
for multiple sources); 

(iv) Tell the selected source that the 
decision is conditional based on 
negotiation of a definitive contract 
within the time period prescribed by the 
source selection authority; and 

(v) Advise the other offerors of the 
source selected. 

(2) In conducting step three— 

(i) Remind offerors, when notifying 
them of the common cut-off date, that 
any changes incorporated in the final 
proposal must be fully documented; 

{ii} Do not accept lump sum reductions 
in final cost proposals without 
supporting data; 

(iii) Do not request additional best 
and final offers without the approval 
required by 215.611(c); and 

(iv) Do not select two or more 
offerors, rather than a single source, for 
final contract negotiations, unless the 
HCA makes a written determination 
that final selection of a single source 
should not be made until the prospective 
contracts have been tentatively 
negotiated. 

(h) Step four—final negotiations and 
contract award. (1) The sequence of step 
four (single selectee}— 

(i) Negotiate the final contract price, 
terms, and conditions; and 

(ii) Award the contract. 

(2) The sequence of step four (multiple 
selectees)— 

(i) Negotiate tentative final contract 
terms and conditions; 

(ii) Select the best source; and 

(iii) Award. 

(3) In conducting step four— 

(i) Complete negotiations and award 
the contract within the time prescribed 
by the source selection authority; 
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(ii) Terminate negotiations and make 
a new source selection decision if the 
condition in paragraph (h)(3)(i) of this 
subsection cannot be met; 

(iii) Do not permit changes in the 
Government's requirements or the 
offeror’s proposal which would affect 
the source selection decision; and 

(iv) Follow the procedures in FAR 
15.606 if changes in the Government's 
requirements are necessary. 


Subpart 215.7—Make-or-Buy Programs 


215.704 items and work included. 


The minimum dollar amount is $1 
million. 


Subpart 215.8—Price Negotiation 


215.801 Definitions. 

Cost realism analysis means a review 
of the overall costs in an offeror’s 
proposal to determine if they— 

(1) Are realistic for the work to be 
performed; 

(2) Reflect a clear understanding of 
the requirements; and 

(3) Are consistent with the various 
elements of the technical proposal. 


215.804 Cost or pricing data. 


215.804-3. Exemptions from or waiver of 
submission of certified cost or pricing data. 

The contracting officer may ask an 
offeror to submit partial or limited data 
on proposals under $100,000 when the 
data are necessary for the Government's 
cost analysis. The contracting officer 
need not ask the contractor to certify 
these data. 

(a)(1) The contracting officer rarely 
should need to require the submission or 
certification of cost or pricing data on 
acquisitions where adequate price 
competition is expected (regardless of 
the type of contract anticipated). 

(b) Adequate price competition. 

(1) Adequate price competition may 
exist for any contract, including cost- 
reimbursement contracts, as long as 
price is a substantial factor in the 
evaluation. If, after receipt of proposals, 
the contracting officer determines that 
adequate price competition does not 
exist, the contracting officer shall 
obtain, as appropriate (see 15.804-2), 
certified cost or price data. 

(3)(A) Examples of a price “based on” 
adequate price competition are: 

(1) Exercise of an option in a contract 
where adequate price competition 
existed, if the contracting officer has 
determined that the option price is 
reasonable under FAR 17.207(d); 

(2) Acquisition of an item that has 
multiple suppliers, where the contracting 
officer only solicits or receives one offer, 
but the price is clearly reasonable in 


comparison with recent purchases 
where adequate price competition 
existed. 

(B) Dual source programs. 

(2) In dual source programs, the 
determination of adequate price 
competition must be made on a case-by- 
case basis. Even when adequate price 
competition exists, in certain cases it 
may be appropriate to obtain some data 
to assist in price analysis. 

(2) Adequate price competition 
normally exists when prices are 
solicited across a full range of step 
quantities, usually including a 0-100 
percent split, from at least two offerors 
who are individually capable of 
producing the full quantity, and 

(ij) The award is made to the offeror 
with the lowest evaluated price; 

(i) When the award is split, the 
combined price of both awards is the 
lowest evaluated price in the range of 
offers submitted; or 

(iii) When the combined price of both 
awards is not the lowest evaluated price 
in the range of offers submitted, the 
price reasonableness of all prices 
awarded is clearly established on the 
basis of price analysis. 

(i) Waiver for exceptional cases. 

(i) The DoD has exempted the 
Canadian Commercial Corporation and 
its subcontractors from submission and 
certification of cost or pricing data on all 
acquisitions. 

(ii) The DoD has waived certain cost 
or pricing data certification 
requirements for nonprofit organizations 
(including educational institutions) on 
cost-reimbursement-no-fee contracts. 
The contracting officer— 

(A) Shall require cost or pricing data, 
including cost or pricing data from 
subcontractors; 

(B) Shall not require certification of 
data submitted by the organization on 
its own behalf or on behalf of 
subcontractors which are also nonprofit 
organizations; 

(C) Shall require certification of cost 
or pricing data from subcontractors 
which are not nonprofit organizations or 
educational institutions. 

(iii) Use the following format when 
preparing an authorization for waiver of 
the requirement for submission of 
certified cost or pricing data. 


(Military Department or Defense Agency) 


Authority to Waive Submission of Certified 
Cost or Pricing Data 


1. The (contracting activity) wants to 
award a contract to (name of contractor) for 
acquisition of (brief description of supplies or 
services). 

2. Under FAR 15.804-2, the prospective 
contractor is required to submit certified cost 
or pricing data. However, for the following 
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reasons, I am waiving the requirement for 
certification of the data (The waiver may be 
partial, e.g., limited to particular cost or 
pricing data. If so, describe the cost or pricing 
data for which the certification is to be 
waived): Explain the circumstances and- 
conditions which make the prospective 
contract action an exceptional case. State the 
reasons why the waiver is justified.) 

3. I make this waiver under the authority of 
10 U.S.C. 2306a(b)(2), as implemented by FAR 
15.804-3(i). 

Date 
Signed 


215.804-6 Procedural requirements. 


(b)(2)(A) When the solicitation 
requires contractor compliance with the 
Contractor Cost Data Reporting (CCDR) 
System (Army—AMCP 715-8, Navy— 
NAV PUB P5241, and Air Force— 
AFLCP/AFSCP 800-15), require the 
contractor to submit DD Forms 1921 or 
1921-1 with its SF 1411. 

(B) Contracting offices may develop 
contract pricing proposal supporting 
schedules for use by offerors in 
providing supporting data for the SF 
1411. Schedules should only ask for data 
that are necessary and reasonable 
based on industry, company, or 
commodity practices. 

(g) If the contractor's analysis is not 
adequate, return it for correction of 
deficiencies. 


215.804-7 Defective cost or pricing data. 


(b)(2) Unless there is clear evidence to 
the contrary, the contracting officer may 
presume the defective data were relied 
on and resulted in a contract price 
increase equal to the amount of the 
defect plus related overhead and profit 
or fee. The contracting officer is not 
expected to reconstruct the negotiation 
by speculating as to what would have 
been the mental attitudes of the 
negotiating parties if the nondefective 
data had been known. 

(f)(2) The FAR requires action under 
the price reduction clauses, rather than 
under part 231, because this approach 
may also yield reduction in the fixed-fee 
or target profit. 


215.804-8 Contract clauses. 


If the solicitation or contract includes 
one of the clauses at FAR 52.215-23, 
FAR 52.215-24, or FAR 52.215-25, also 
use the clause at 252.215-7000, Pricing 
Adjustment Expected to Exceed 
$100,000. 

(a) Also use the clause at FAR 52.215- 
22, Price Reduction for Defective Cost or 
Pricing Data, when obtaining partial 
certified cost or pricing data. 





215.805 Proposal anaivsis. 


“15.805-5 Field pricing support. 

(a){1)(A) Contracting officers shall 
request field pricing reports for— 

(1) Fixed-price proposals exceeding 
$250,000 from offerors with significant 
estimating system deficiencies; 

(2) Fixed-price proposals exceeding 
$500,000 from offerors without 
significant estimating system 
deficiencies; 

{3} Cost-type proposals exceeding 
$500,000 from offerors with significant 
estimating system deficiencies; or 

(4) Cost-type proposals exceeding $1 
million from offerors without significant 
estimating system deficiencies. 

(B) Contracting officers may, with 
adequate written justification, waive the 
requirement for these reports. 

(2) The contract administration office 
price/cost analyst supports the 
administrative contracting officer in 
preparing a complete and accurate field 
pricing report for the contracting officer. 
The pricing report— 

(A) Details the price/cost analyst's 
comprehensive review and evaluation of 
the proposal; 

(B) Includes information specifically 
requested by the contracting officer; and 
(C) Summarizes what was analyzed, 
how it was analyzed, and the 

conclusions reached. 

(c)(i) In requesting field pricing 
support— 

(A) Make all requests “FIELD 
PRICING REQUEST” in bold letters on 
the mailing envelope; 

(B) Provide facsimile numbers to 
facilitate return of the completed report; 

(C) Send a copy to the audit activity; 
and 

(D) Tailor the request to ask for the 
minimum essential information needed 
to ensure a fair and reasonable price. 
The following information, which is 
available from the cognizant contract 
administration office, may be helpful in 
deciding the extent of field pricing 
support (note that no single category of 
information is necessarily sufficient by 
itself}— 

(1) Engineering determination of level 
of effort required for research and 
development or study contracts; 

(2) Audited cost information from on- 
going or recently negotiated contracts; 

(3} Adequately reviewed data on 
proposed subcontract items which 
constitute the major portion of the prime 
contract price proposal; 

(4) Prices of standard commercial 
items which constitute the major portion 
of the prime contract price proposal; 

(5) Forward pricing rate agreements or 
factors; and 


(6) Current labor rates, overhead 
rates, loading factors, per diem rates, 
and lot data based upon actual cost and 
labor hours. 

(ii) The contracting officer may 
request field pricing support before the 
offeror submits a proposal. 

(A) Give the administrative 
contracting officer (ACO) and auditor a 
copy of the solicitation; 

(B) Tell them when to expect the 
proposal; and 

(C) Tell the offeror to provide the 
ACO and auditor copies of the proposal. 

(iii) For spare parts or support 
equipment, identify all line items where 
the proposed price exceeds by 25 
percent or more the lowest price the 
Government has paid within the most 
recent 12-month period. The field pricing 
report will include, as a minimum— 

(A) A detailed analysis of each line 
item identified by the contracting officer 
in the request; 

(B) A detailed analysis of those line 
items where a comparison of the item 
description and the proposed price 
indicates a potential for overpricing; 

(C) An analysis of the significant high- 
dollar-value items. If there are no 
obvious high-dollar-value items, include 
an analysis of a random sample of 
items; and 

(D) An analysis of a random sample of 
the remaining low-dollar value items. 
The ACO may determine sample size by 
subjective judgment, e.g., experience 
with the contractor and reliability of its 
estimating and accounting systems. 

(iv) For spare parts proposals that 
have been identified as Spares 
Acquisition Integrated with Production 
(SAIP) items (see DoD Instruction 
4245.12, Spares Acquisition Integrated 
with Production (SAIP))}— 

(A) Include a copy of the data entitled 
“Contractor’s Procurement Schedule for 
SAIP” (Data Item DI-V-7200), or 
equivalent, in the request so that the 
benefits of combining new and in 
process quantities can be assured (these 
data are delivered by the contractor on 
contracts that include SAIP 
requirements); or 

(B) Require the contractor to include 
these data in its proposal. 

(e)(6) The contract administration 
office price/cost analyst is responsible 
for providing a complete and accurate 
field pricing report. This includes 
quantifying technical findings; however, 
if the auditor requests a technical 
analysis, the auditor will incorporate the 
financial effect of the analysis in the 
audit report. 

(7) The contracting officer shall, with 
the advice of the ACO and auditor, 
ensure that the contractor initiates 
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necessary corrective action before 
contract award. 

(8) The administrative contracting 
officer and auditor shall confer with the 
contractor during the course of the field 
pricing review to fully understand the 
basis for each item in the proposal and 
to remove any doubts as to the validity 
and accuracy of their conclusions and 
findings. 

(g) The audit activity sends the 
original to the administrative 
contracting officer and a copy to the 
contracting officer. 


215.805-70 Cost realism analysis. 

(a) In competitive acquisitions, even 
when adequate price competition exists, 
to ensure that proposed costs are 
consistent with the technical proposal, 
the contracting officer— 

(1) Should perform a cost realism 
analysis when— 

(i) A cost-reimbursement contract is 
anticipated; 

(ii) The solicitation contains new 
requirements that may not be fully 
understood by competing contractors; 

(iii) There are quality concerns; or 

(iv) Past experience indicates that 
contractors proposed costs have 
resulted in quality or service shortfalls. 

(2) May perform a cost realism 
analysis on other acquisitions. 

(b) The contracting officer should 
determine what data are necessary for 
the cost realism analysis during 
acquisition planning and development of 
the solicitation. Unless these data are 
already available from Government 
sources, the contracting officer will need 
to ask the offeror for them. 

(1) Request only necessary data; and 

(2) Do not request submission or 
certification of cost or pricing data. 


215.806 Subcontract pricing 
considerations. 


215.806-1 General. 

Price redeterminable or fixed-price 
incentive contracts may include 
subcontracts placed on the same basis. 
When the contracting officer wants to 
reprice the prime contract even though 
the contractor has not yet established 
final prices for the subcontracts, the 
contracting officer may negotiate a firm 
contract price— 

(1) If cost or pricing data on the - 
subcontracts show the amounts to be 
reasonable and realistic; or 

(2) If cost or pricing data on the 
subcontracts is too indefinite to 
determine whether the amounts are 
reasonable and realistic, but—- 

(i) Circumstances require p1 ompt 
negotiation; and 
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(ii) A statement substantially as 
follows is included in the repricing 
modification: 


As soon as the Contractor establishes firm 
prices for each subcontract listed below, the 
Contractor shall submit (in the format and 
with the level of detail specified by the 
Contracting Officet) to the Contracting 
Officer the subcontractor’s cost incurred in 
performing the subcontract and the final 
subcontract price. The Contractor and 
Contracting Officer shall negotiate an 
equitable adjustment in the total amount paid 
or to be paid under this contract to reflect the 
final subcontract price. 


(d) The contracting officer shall make 
every effort to ensure that fees 
negotiated by contractors for cost-plus- 
fixed-fee subcontracts never exceed the 
fee limitations in FAR 15.903(d). 


215.806-3 Field pricing reports. 

(a)(i) The administrative contracting 
officer (ACO) for the prime contractor 
will initiate the request to the ACO for 
the subcontractor, with an information 
copy to the auditor for the 
subcontractor. The ACO for the 
subcontractor sends the resulting field 
pricing report to the prime ACO with an 
information copy to the prime auditor. 
Requests for field pricing support on 
lower tier subcontractors are handled in 
a like manner. 

(ii) Notify the appropriate contract 
administration activities when 
extensive, special, or expedited field 
pricing assistance will be needed to 
review and evaluate subcontractors 
proposals undera major weapon system 
acquisition. 

215.807 Prenegotiation objectives. 

(a) Also.consider data resulting from 
application of work measurement 
systems in developing prenegotiation 
objectives. 


215.808 Price negotiation memorandum. 


(a)(4) Include comments on the 
current status of other contractor 
systems (e.g., estimating, accounting, 
compensation) to the extent that they 
impacted, and were considered in, the 
negotiations. 

(8) Include the principal factors 
related to the disposition of findings and 
recommendations contained in 
preaward and postaward contract audit 
and other advisory reports. 

(10) The memorandum— 

(A) Must document significant 
deviations from the prenegotiation profit 
objective; 

(B) Need not document insignificant 
deviations from the prenegotiation profit 
objective which resulted from changes 
in the Contractor's Input to Total 
Performance (since profit is viewed as a 
whole rather than a conglomeration of 


individual parts and since the 
negotiated profit normally varies from: 
the profit objective); 

(C) May include the DD Form 1547, 
Record of Weighted Guidelines 
Application (see subpart 215.9), as long 
as the rationale used in assigning the 
rates is fully documented; and 

(D) Must document the rationale for 
not using the weighted guidelines 
method when its use is required by 
subpart 215.9. 


215.809 Forward pricing rate agreements. 

(e)(i) Use forward pricing rate 
agreement (FPRA) rates when such rates 
are available, unless waived on a case- 
by-case basis by the head of the 
contracting activity. 

(ii) Advise the ACO of each case 
waived. 

(iii) Contact the ACO for questions.on 
FPRAs or recommended rates. 


215.810 Should-cost analysis. 

(b)(i) DoD contracting activities shall 
perform a should-cost analysis before 
award of a definitive major systems 
contract exceeding $100 million when— 

(A) Some initial production has 
already taken place; 

(B) The contract will be awarded on a 
sole-source basis; 

(C) There are future Defense 
requirements for substantial quantities 
of like items; 

(D) The work is sufficiently defined to 
permit an effective analysis of what 
production should cost; and 

(E) Major changes in the system are 
unlikely. 

(ii) After the initial should-cost 
analysis, perform follow-on should-cost 
analyses as appropriate on contracts 
meeting the requirements in paragraph 
(b)(i) of this section. 

(iii) Departments/agencies may 
prescribe procedures for waiving 
should-cost analysis, but shall not 
prescribe an approval level lower than a 
general/flag officer or civilian 
equivalent. 


215.811 Estimating systems. 


215.811-70 Disclosure, maintenance, and 
review requirements. 

(a) Definitions. (1) Adequate 
estimating system means an estimating 
system that— 

(i) Is established, maintained, reliable, 
and consistently applied; and 

(ii) Produces verifiable, supportable, 
and documented cost estimates. 

(2) Contractor means a business unit 
as defined in FAR 31.001. 

(3) Estimating system is as defined in 
the clause at 252.215-7001, Cost 
Estimating System Requirements. 
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(4) Significant estimating system 
deficiency means @ shortcoming in the 
estimating system which is likely to 
consistently result in proposal estimates 
for total cost or a major cost element{s) 
which do not provide an acceptable 
basis for negotiation of fair and 
reasonable prices. 

(b) Applicability. (1) DoD policy is 
that all contractors have estimating 
systems that— 

(i) Are adequate; 

(ii) Consistently produce well 
supported proposals that are acceptable 
as a basis for negotiation of fair and 
reasonable prices; 

(iii) Are consistent with and 
integrated with the contractor’s related 
management systems; and 

(iv) Are subject to applicable financial 
control systems. 

(2) A large business contractor is 
subject to estimating system disclosure, 
en and review requirements 
1 — 

(i) In its preceding fiscal year the 
contractor received DoD prime contracts 
or subcontracts totalling $50 million or 
more for which certified cost or pricing 
data were required; or 

(ii) If in its preceding fiscal year the 
contractor received DoD prime contracts 
or subcontracts totalling $10 million or 
more (but less than $50 million), for 
which certified cost or pricing data were 
required and the contracting officer 
determines it to be in the best interest of 
the Government (e.g., significant 
estimating problems are believed to 
exist or the contractor's sales are 
predominantly Government). 

(c) Responsibilities. (1); The 
contracting officer shall— 

(i) Through use of the clause at 
252.215-7001, Cost Estimating System 
Requirements, apply the disclosure, 
maintenance and review requirements 
to large business contractors meeting 
the criteria in paragraph (b)(2){i) of this 
subsection. 

(ii) Consider whether to apply the 
disclosure, maintenance, and review 
requirements to large business 
contractors under paragraph (b}(2)(ii) of. 
this subsection after consultation and 
coordination with the administrative 
contracting officer; and 

(iii) Not apply the disclosure, 
maintenance, and review requirement to 
other than large business contractors. 

(2) The cognizant administrative 
contracting officer, for contractors 
subject to paragraph (b)(2) of this 
subsection, shall— 

(i) Determine the adequacy of the 
disclosure and system; and 

(ii) Pursue correction of any 
deficiencies. 
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(3) The cognizant auditor, on behalf of 
the ACO, serves as team leader in 
conducting ene system reviews. 

(4) A contractor subject to estimating 
system disclosure, maintenance, and 
review requirements shall— 

(i) Maintain an adequate system; 

(ii) Describe its system to the 
administrative contracting officer 
(ACO); 

(iii) Provide timely notice of changes 
in the system; and 

(iv) Correct system deficiencies 
identified by the ACO. 

(d) Characteristics of an adequate 
estimating system—{1) General. An 
adequate system should provide for the 
use of appropriate source data, utilize 
sound estimating techniques and good 
judgment, maintain a consistent 
approach, and adhere to established 
policies and procedures. 

(2) Evaluation. In evaluating the 
adequacy of a contractor's estimating 
system, the ACO should consider 
whether the contractor's estimating 
system, for example— 

(i) Establishes clear responsibility for 
preparation, review and approval of cost 
estimates; 

(ii) Provides a written description of 
the organization and duties of the 
personnel responsible for preparing, 
reviewing, and approving cost estimates; 

(iii) Assures that relevant personnel 
have sufficient training, experience and 
guidance to perform estimating tasks in 
accordance with the contractor's 
established procedures; 

{iv) Identifies the sources of data and 
the estimating methods and rationale 
used in developing cost estimates; 

(v) Provides for appropriate 
supervision throughout the estimating 
process; 

(vi) Provides for consistent 
application of estimating techniques; 

(vii) Provides for detection and timely 
correction of errors; 

(viii) Protects against cost duplication 
and omissions; 
~ (ix) Provides for the use of historical 
experience, including historical vendor 
pricing information; 

(x) Requires use of appropriate 
analytical methods; 

(xi) Integrates information available 
from other management systems; 

(xii) Requires management review 
including verification that the 
company’s estimating policies, 
procedures and practices comply with 
this regulation; 

(xiii) Provides for internal review of 
and accountability for the adequacy of 
the estimating system, including the 
comparison of projected results to actual 
results and an analysis of any 
differences; 


(xiv) Provides procedures to update 
cost estimates in a timely manner 
throughout the negotiation process; and 

(xv) Addresses responsibility for 
review and analysis of the 
reasonableness of subcontract prices. 

(3) Indicators of potentially significant 
estimating deficiencies. The following 
examples indicate conditions that may 
produce or lead to significant estimating 
deficiencies— 

(i) Failure to ensure that historical 
experience is available to and utilized 
by cost estimators; 

(ii) Continuing failure to analyze 
material costs or failure to perform 
subcontractor cost reviews as required. 

(iii) Consistent absence of analytical 
support for significant proposed cost 
amounts; 

(iv) Excessive reliance on individual 
personal judgment where historical 
experience or commonly utilized 
standards are available; 

(v) Recurring significant defective 
pricing findings within the same cost 
element(s); 

(vi) Failure to integrate relevant parts 
of other management systems (e.g., 
production control or cost accounting) 
with the estimating system so that the 
ability to generate reliable cost 
estimates is impaired; and 

(vii) Failure to provide established 
policies, procedures, and practices to 
persons responsible for preparing and 
supporting estimates. 

(e) Review Procedures. Cognizant 
audit and contract administration 
activities shall— 

(1) Establish and manage regular 
programs for reviewing selected 
contractors’ estimating systems. 

(2) Conduct reviews as a team effort. 

(i) The contract auditor will be the 
team leader. 

{ii) The team leader will— 

(A) Coordinate with the ACO to 
ensure that team membership includes 
qualified contract administration 
technical specialists. 

(B) Advise the ACO and contractor of 
significant findings during the conduct 
of the review and during the exit 
conference. 

(C) Prepare a team report. 

(2) The ACO or a representative 
should— 

(1) Coordinate the contract 
administration activity’s review; 

(ii) Consolidate findings and 
recommendations; and 

(iii) When appropriate, prepare a 
comprehensive written report for 
submission to the auditor. 

(2) The contract auditor will attach 
the ACO’s report to the team report. 
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(3) Tailor reviews to take full 
advantage of the day-to-day work done 
by both organizations. 

(4) Conduct a review every three 
years of contractors subject to the 
disclosure requirements. The ACO and 
auditor may lengthen or shorten the 
three-year period based on their joint 
risk assessment of the contractor's past 
experience and current vulnerability. 

(f) Disposition of survey team 
findings. (1) Reporting of survey team 
findings. The auditor will document the 
findings and recommendations of the 
survey team in a report to the ACO. If 
there are significant estimating 
deficiencies, the auditor will recommend 
disapproval of all or portions of the | 
estimating system. 

(2) Initial notification to the 
contractor. The ACO will provide a 
copy of the team report to the contractor 
and, unless there are no deficiencies 
mentioned in the report, ask the 
contractor to submit a written response 
in 30 days. 

(i) If the contractor agrees with the 
report, the contractor has 60 days from 
the date of initial notification to correct 
any identified deficiencies or submit a 
corrective action plan showing 
milestones and actions to eliminate the 
deficiencies. 

(ii) If the contractor disagrees, the 
contractor should provide rationale in 
its written response. > 

(3) Evaluation of contractor’s 
response. The ACO, in consultation with 
the auditor, will evaluate the 
contractor's response to determine 
whether— 

(i) The estimating system contains 
deficiencies which need correction; 

{ii) The deficiencies are significant 
estimating deficiencies which would 
result in disapproval of all or a portion 
of the contractor's estimating system; or 

(iii) The contractor's proposed 
corrective actions are adequate to 
eliminate the deficiency. 

(4) Notification of ACO determination. 
The ACO will notify the contractor and 
the auditor of the determination and, if 
appropriate, of the Government's intent 
to disapprove all or selected portions of 
the system. The notice shall— 

(i) List the cost elements covered; 

(ii) Identify any deficiencies requiring 
correction; and 

(iii) Require the contractor to correct 
the deficiencies within 45 days or 
submit an action plan showing 
milestones and actions to eliminate the 
deficiencies. 

(5) Notice of disapproval. Ifthe | 
contractor does not respond within 45 
days, the ACO shall disapprove all or 
selected portions of the contractors 
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estimating system. The notice of 
disapproval must— 

(i) Identify the cost elements covered; 

(ii) List the deficiencies which 
prompted the disapproval; and 

(iii) Be sent to the cognizant auditor, 
and each contracting:and contract 
administration office having substantial 
business with the contractor. - 

(6) Monitoring contractor’s corrective 
action. The auditor and ACO will 
monitor the contractor's. progress in 
correcting deficiencies. If the contractor 
fails to make adequate progress, the 
ACO shall take whatever action is 
necessary to ensure that the contractor 
corrects the deficiencies. Examples of 
actions the ACO can. take are: bringing 
the issue. to the attention of higher level 
management, reducing or suspending 
progress payments (see FAR 32.503-6}, 
and recommending nonaward of 
potential contracts. 

(7) Withdrawal of estimating system 
disapproval. The ACO will withdraw 
the disapproval when the ACO 
determines. that the contractor has 
corrected the significant system 
deficiencies. The ACO will notify the 
contraetor, the auditor, and affected 
contracting and contract administration 
activities of the withdrawal. 

(g) Impact of estimating system 
deficiencies on specific proposals. 

(1) Field pricing teams will discuss 
identified estimating system deficiencies 
and their impact in all reports. on 
contracter proposals until the 
deficiencies are resolved. 

(2) The contracting officer responsible 
for negotiation of a proposal generated 
by an estimating system with an 
identified deficiency shall evaluate 
whether the deficiency impacts the 
negotiations. If it does not, the 
contracting officer should go ahead and 
negotiate. If it does, the contracting 
officer should consider pursuing other 
alternatives, e.g.— 

(i) Allowing the contractor additional 
time to correct the estimating system 
deficiency and submit a corrected 
proposal; 

(ii) Considering another type of 
contract, e.g., am FPIF instead of an FFP; 

(iti) Using additional cost analysis 
techniques to determine the 
reasonableness of the cost elements 
affected by the system's deficiency;. 

(iv) Segregating the questionable 
areas as a cost reimbursable line item; 

(v) Reducing the negotiation ebjective 
for profit or fee; or 

(vi) Including a contract (reopener) 
clause that provides for adjustment of 
the contract amount after award. 

(3) The contracting officer who 
incorporates a reopener clause into the 
contract is. responsible for negotiating 


price adjustments required by the 
clause. Any reopener clause 
necessitated by an estimating deficiency 
should— 

(i) Clearly identify the amounts and 
items which are in question at the time 
of negotiation; 

(ii). Indicate either a specific time or 
subsequent event by which the 
contractor will submit.a supplemental 
proposal, including cost or pricing data, 
identifying the cost impact adjustment 
necessitated by the deficient estimating 
system;. 

(iii) Provide for the contracting officer 
to- unilaterally adjust the contract price 
if the contractor fails to submit the 


. supplemental proposal; and 


(iv) Provide that failure of the 
Government and the: contractor to agree 
to the price adjustment shall. bea 
dispute under the Disputes clause. 

(h) Contract clause. Use the clause at 
252.215-7001, Cost Estimating System 
Requirements, in. all. solicitations. and 
contracts to be awarded on the basis of 
certified cost or pricing data. 


215.870 industrial modernization 
Incentives program. 


215.870-1 Policy. 

DoD policy permits. use. of industrial 
modernization incentives— 

(1) In contracts for research, 
development, and/or preduction: of 
weapon systems, major components, or 
material; 

(2). To motivate the contractor to 
invest in facilities. modernization— 

(i) Earlier than it otherwise would 
have; or 

(ii) It would net have otherwise 
undertaken. 


215.870-2 General. 

When conducting an industrial 
modernization incentives program 
(IMIP)— 

(a) Follow. the guidance in DoD 
Directive 5000.44, Industrial 
Modernization Incentives Program 
(IMIP), and DoD Guide 5000.44-G,, 
Industrial Modernization Incentives 
Program {IMIP); 

(b) Tailor the IMIP to the requirements 
of the individual situation; 

(c) Do not enter into. an IMIP 
agreement unless it will result in 
reduced acquisition costs or equivalent 
benefits. 


215.870-3 incentives. 

Incentives for industrial 
ma may be in the form. of— 

(a) Productivity savings reward. 

This shares the savings from facilities 
modernization and related productivity 
improvement efforts. 

(b) Contractor investment pretection. 
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This essentially commits the 
Government to reimburse the contractor 
for capital assets which become 
unnecessary if a contract or program is 
terminated, or funds are not otherwise 
provided. 

(c) Other appropriate incentives such 
as award fees or, when it is in the 
Government's best interest, direct 
Government funding. 


215.870-4 IMIP business agreement. 


(a) In order to receive incentives, the 
contractor must enter into a business 
agreement with the Government. 

(b): The contracting officer must 
evaluate the contractor's proposed 
agreement to determine that benefits. are 
expected and that incentives are 
necessary to motivate contractor 
investment. The evaluation should 
include— 

(1) A cost/benefit analysis, including 
the payback quantities and period and. 
how the savings will be reflected in the 
pricing of individual contracts; 

(2) An analysis of the contractor’s 
past investments and capital investment 
profiles, and the relationship of specific 
projects to the contractor’s factory 
analysis; 

(3). Interaction with other incentives 
provided in the contract; 

(4). Effects. of variations in quantities 
on the incentives; 

(5) How the incentive techniques are 
integrated with the overall acquisition 
strategy, including items such as second 
sourcing plans and multiyear 
acquisition; and 

(6) Effects: on indirect costs. 

(c) Provide only those incentives 
needed to motivate the investment. 

(d) Negoiiate ceilings to establish a 
maximum incentive amount. 


215.870-5 Contract requirements. 

Contracts should include— 

(a) Requirements for measurement 
and verification; and 

(b) A.requirement that the contraetor 
develop, maintain, and provide data 
supporting any measurement of savings 
achieved until three years after final 
payment. 

215.870-6 Contract clause. 

(a). Use the clause at 252.215-7002, 
Industrial. Modernization Incentive 
Program Praductivity Savings Rewards, 
in all solicitations and contracts 

(1) Are for research, development, 
and/or production of weapon systems, 
major components, or material; 

(2): Require cost or pricing data; and 

(3) Exceed $1 million. 





(b) The clause may be used in 
solicitations and contracts under $1 
million. 

215.871 Production 
production 


PSTE). 


215.871-1 Definitions. 

As used in this section, 

Production special tooling and 
production special test equipment are 
those subsets of special tooling and 
special test equipment (see FAR 45.101) 
that support production rates and 
quantities. 

Maximum amount means the total 
amount to be paid to the contractor on 
the instant and any future contracts as a 
direct cost for the PST/PSTE to be 
acquired or fabricated to perform the 
instant contract. The maximum amount 
can be a specific dollar amount or dollar 
ceiling. 

215.871-2 General. 

(a) Contractors performing a 
production contract may need to acquire 
or fabricate PST/PSTE. 10 U.S.C. 2329 
places certain restrictions on full 
payment of PST/PSTE costs under the 
instant contract. 

(b) All contracts with PST/PSTE costs 
exceeding $1 million are subject to 10 
U.S.C. 2329, except contracts— 

(1) Where the PST/PSTE will be used 
solely for final production acceptance 
testing; 

(2) Awarded as a result of sealed 
bidding; 

(3) Where the price is or is based on 
established catalog or market prices of 
commercial items sold in substantial 
quantities to the general public; and 

(4) Where the price is set by law or 
regulation. 

(c) When the cost of the PST/PSTE is 
under $1 million, the Government 
generally will reimburse the full amount 
under the instant contract. 


215.871-3 Contract requirements. 

In contracts subject to 10 U.S.C. 2329, 
include a special contractual provision 
which includes as a minimum— 

(a) A listing, or reference to a listing, 
of the PST/PSTE the contractor will 
acquire or fabricate to perform the 
contract; 

(b) The maximum amount the 
Government will pay for the PST/PSTE; 

(c) The amount to be paid on the 
instant contract (see 250.871-4); 

(d) The amortization schedule for 
payment of the balance, subject to 
availability of funds; 

(e) A requirement that costs incurred 
by the contractor for the acquisition and 
fabrication of PST/PSTE shall be treated 


as direct charges under the instant and 


and 


special tooling 
special test equipment (PST/ 


under future contracts. The requirement 
should clearly state that cost deferred 
for payment under future contracts shall 
not be shifted, assigned to other 
programs, or charged to indirect cost 
pools; 

(f) A statement that, if the contract or 
program is terminated (for reasons other 
than the contractor's failure to perform) . 
before the maximum amount has been 
paid, the Government, subject to the 
availability of funds, will pay the 
balance of the maximum amount or the 
actual direct cost incurred, whichever is 
less; and 

(g) Designation of the rights to title. 


215.871-4 Payment of PST/PSTE on 
contracts subject to 10 U.S.C. 2329. 

Payment under the instant contract 
depends on whether the contracting 
officer expects that future contracts will 
be awarded to the same contractor for 
the same or similar items. 

(a) If future contracts are not 
expected, allow full payment of the 
maximum amount under the instant 
contract. 

(b) If future contracts are expected— 

(1) Allow for payment of at least 50 
percent of the maximum amount.on the 
instant contract. The head of the agency 
may authorize, before contract award, a 
lower percentage if the lower percentage 
is in the Government's best interest and 
will not cause an undue financial 
burden on the contractor. 

(2) Establish an amortization schedule 
for payments on future contracts. 


215.871-5 Adjustments for profit and 
facilities capital cost of money. 

(a) Do not consider the unamortized 
portion of PST/PSTE costs-in developing 
the profit objective and do not include 
these costs in the facilities capital 
employed base. Only those costs to be 
paid under the contract are profit- 
bearing and shall be included in the cost 
base for performance risk and contract 
cost risk (including working capital 
adjustment). 

(b) Calculate the cost of money 
amount for the unamortized portion of 
PST/PSTE as follows: — 


Unamortized portion of PST/PSTE 
TIMES 

Current cost of money rate 

TIMES 


Period of time (years or portions thereof) until 
award of next contract on which PST/PSTE 
will be reimbursed 


(1) Do not include this amount on the 
DD Form 1861, Contract Facilities 
Capital Cost of Money. 

(2) Add this amount to Line 32 of the 
DD Form 1547, Record of Weighted 
Guidelines Application. 
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215.872 Work measurement systems. 


215.872-1 Definition. 


.Work measurement systems (WMS), 
as used in this section, means systems 
used— 

(a) To analyze the touch labor content 
of a manufacturing operation, 

(b) To establish labor standards for 
that operation; 

(c) To measure and analyze variances 
from those standards; 

(d) To continuously improve both the 
manufacturing operation and the labor 
standards used in that operation. 


215.872-2 Policy. 


DoD policy is to use WMS, when 
appropriate, to provide data for use in 
planning, cost estimating, and 
monitoring contract.performance. _ . 


215.872-3 General. 


(a) The contracting officer, in 
coordination with the program manager, 
shall include provisions in the contract 
to implement the program's work | 
measurement system requirements. 

(b) An example of an acceptable set 
of criteria for WMS is found in MIL- 
STD-1567A. Tailor either MIL-STD- 
1567A or the contractor's existing WMS, 
if acceptable to the Government, for the 
specific program or contract. 


215.872-4 Applicability. 


The contracting officer— 

(a) Should include provisions for 
WMS in solicitations ‘and resulting 
production contracts for major weapons 
systems or subsystems in excess of— 

(1) $100 million; or 

(2) $20 million annually. 

(b) Should tailor the provisions to be 
consistent with program requirements 
and compatible with existing contractor 
technical and management processes 
and procedures; 

(c) May include WMS requirements in 
full scale development contracts 
exceeding $100 million, when 
appropriate (e.g., to assist in 
transitioning from full scale 
development to production). 

(d) Should not include WMS when— 

(1) Acquiring commercial products 

(FAR 11.001); 

(2) There will be low volume, 
nonrepetitive production runs; 

(3) Submission and certification of 
cost or pricing data are not required, or 

(4) There will be no cost benefit from 
the imposition of these systems. 


215.872-5 Contract clause. 


In accordance with 10 U.S.C. 2406, use 
the clause at 252.215-7003, Access to 
Records, in solicitations and contracts 
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which include work measurement 
system requirements. 


Subpart 215.9—Profit 


215.902 Policy. 


Departments and agencies shall use a 
structured approach for developing a 
prenegotiation profit or fee objective 
(profit objective) on any negotiated 
contract action that requires cost 
analysis, except on cost-plus-award-fee 
contracts (but see 215.974). There are 
three approaches— 

(1) The weighted guidelines method; 

(2) The modified weighted guidelines 
method; and 

(3) An alternate structured approach. 


215.903 Contracting officer 
responsibilities. 

(a) Also, do not perform a profit 
analysis when assessing cost realism in 
competitive acquisitions. 

(b) The contracting officer— 

(1) Shall use the weighted guidelines 
method (see 215.971), unless— 

(A) The modified weighted guidelines 
method applies; or 

(B) An alternate approach is justified. 

(2) Shall use the modified weighted 
guidelines method (see 215.972) on 
contract actions with nonprofit 
organizations; 

(3) May use an alternate erenmii 
approach (see 215.973) when— 

(i) The contract action is— 

(A) Under $500,000; 

(B) For architect-engineer or 
construction work; 

(C) Primarily for delivery of material 
from subcontractors; or 

(D) A termination settlement; or 

(ii) The weighted guidelines method 
does not produce a reasonable overall 
profit objective and the head of the 
contracting activity approves use of the 
alternate approach in writing. 

(4) Shall document the profit analysis 
in the price negotiation memorandum. 


(e) The contracting officer may 
encourage the contractor to— 

(1) Present the details of its proposed 
profit amounts in the weighted 
guidelines format or similar structured 
approach; and 

(2) Use the weighted guidelines 
method in developing profit objectives 
for negotiated subcontracts. 

(f) The contracting officer must also 
verify that relevant variables have not 
materially changed (e.g., performance 
risk, interest rates, progress payment 
rates, distribution of facilities capital). 


215.905 Profit-analysis factors. 


215.905-1 Common factors. 


The common factors are embodied in 
the DoD structured approaches and 
need not be further considered by the 
contracting officer. 


215.970 DD Form 1547, Record of 
Weighted Guidelines Method Application. 

(a) The DD Form 1547— 

(1) Provides a vehicle for performing 
the analysis necessary to develop a 
profit objective; 

(2) Provides a format for summarizing 
profit amounts subsequently negotiated 
as part of the contract price; and 

(3) Serves as the principal source 
document for reporting profit statistics 
to DoD’s management information 
system. 

(b) The Military Departments are 
responsible for establishing policies and 
procedures for feeding the DoD-wide 
management information system on 
profit and fee statistics (see 253.215— 
70(d). 

(c) The contracting officer shall— 

(1) Use and prepare a DD Form 1547 
whenever a structured approach to 
profit analysis is required by 215.902. 
(See 215.971, 215.972, and 215.973 for 
guidance on using the structured 
approaches). Administrative 


Contractor risk factors 


(2) Select 


tt to 2 een eee to its 
() SS llr cach stron fom @ 


graph (c) of this 


(*) Insert the amount from Block 18 of the DD 
Form 1547. one 18 is total contract costs, exciud- 


ing general and 


administrative 
independent research and 
posal expenses, 
(5) Multiply (3) by (4). 


(c) Values: Normal and designated 


ranges. 


s input to the total S peenee oe The total of the three 
subsection using the evaluation criteria in paragraphs (d), (e), and (f) of this subsection. 


6081 


instructions for completing the form ai are 
in 253.215-70. 

(2) Ensure that the DD Form 1547 is 
accurately completed. The contracting 
officer is responsible for the correction 
of any errors detected by the 
management system auditing process 


215.971 Weighted guidelines method. 


215.971-1 General. 


The weighted guidelines method 
focuses on three profit factors— 

(1) Performance risk; 

(2) Contract type risk; and 

(3) Facilities capital employed. 

(b) The contracting officer assigns 
values to each profit factor; the value 
multiplied by the base results in the 
profit objective for that factor. Each 
profit factor has a normal value and a 
designated range of values. The normal 
value is representative of average 
conditions on the prospective contract 
when compared to all goods and 
services acquired by DoD. The 
designated range provides values based 
on above normal or below normal 
conditions. In the price negotiation 
memorandum, the contracting officer 
need not explain assignment of the 
normal value, but should address 
conditions that justify assignment of 
other than the normal value. 


215.971-2 Performance risk. 


(a) Description. This profit factor 
addresses the contractor’s degree of risk 
in fulfilling the contract requirements. 
The factor consists of three parts— 

(1) Technical—the technical 
uncertainties of performance. 

(2) Management—the degree of 
management effort necessary to ensure 
that contract requirements are met. 

(3) Cost control—the contractor’s 
efforts to reduce and control costs. 

(b) Determination. The following 
extract from the DD Form 1547 is 
annotated to describe the process. 


igned igned 


sign Base (item Profit 
weighting 


value 18) objective 


N/A N/A 
N/A N/A 
N/A N/A 
(*) (*) 


ights equals 100%. 





(1) Standard. The standard designated 
range should apply to most contracts. 

(2} Alternate. Contracting officers may 
use the alternate designated range for 
research and development and service 
contractors when these contractors 
require relatively low capital investment 
in buildings and equipment when 
compared to the defense industry 
overall. If the alternate designated range 
is used, do not give any profit for 
facilities capital employed (see 215.971- 
4(c)(3)). 

(d) Evaluation criteria for technical. 
(1) Review the contract requirements 
and focus on the critical performance 
elements in the statement of work or 
specifications. Factors to consider 
include— 

(i) Technology being applied or 
developed by the contractor; 

(ii) Technical complexity; 


iii) Program maturity; 

ivy Pellorahich <= and 
tolerances; 

(v) Delivery schedule; and 

(vi) Extent of a warranty or guarantee. 

(2) Above normal conditions. 

(i) The contracting officer may assign 
a higher than normal! value in those 
cases where there is a substantial 
technical risk. Indicators are— 

(A) The contractor is either 
developing or applying advanced 
technologies; 

(B) Items are being manufactured 
using specifications with stringent 
tolerance limits; 

(C) The efforts require highly skilled 
personnel or require the use of state of 
the art machinery; 

(D) The services and analytical efforts 
are extremely important to the 
Government and must be performed to 
exacting standards; 

(E) The contractor's independent 
development and investment has 
reduced the Government's risk or cost; 

(F) The contractor has accepted an 
accelerated delivery schedule to meet 
DoD requirements; or 

(G) The contractor has assumed 
additional risk through warranty 
provisions. 

(ii) Extremely complex, vital efforts to 
overcome difficult technical obstacles 
which require personnel with 
exceptional abilities, experience, and 
professional credentials may justify a 
value significantly above normal. 

(iii) The following may justify a 
maximum value— 

{A} Development or initial production 
of a new item, particularly if 
performance or quality specifications 
are tight; or 

(B) A high degree of development or 
production concurrency. 

(3) Below normal conditions. 


(i) The contracting officer may assign 
a lower than normal value in those 
cases where the technical risk is low. 
Indicators are— 

(A) Acquisition is for off-the-shelf 
items; 

(B) Requirements are relatively 
simple; 

(C) Technology is not complex; 

(D) Efforts do not require highly 
skilled personnel; 

(E) Efforts are routine; 

(F] Programs are mature; or 

(G) Acquisition is a follow-on effort or 
a repetitive type acquisition. 

(ii) The contracting officer may assign 
a value significantly below normal for— 

(A) Routine services; 

(B) Preduction of simple items; 

(C} Rote entry or routine integration of 
Government furnished information; or 

(D) Simple operations with 
Government-furnished property. 

(e) Evaluation criteria for 
management. (1) The contracting officer 
should— 

(i) Assess the contractor's 
management and internal control 
systems using contracting office 
information and reviews made by field 
contract administration office or other 
DoD field offices; 

(ii) Assess the management 
involvement expected on the 
prospective contract action; 

(iii) Consider the degree of cost mix as 
an indication of the types of resources 
applied and value-added by the 
contractor; and 

{iv} Consider the contractor’s support 
of Federal socioeconomic programs. 

(2) Above normal conditions. 

(i) The contracting officer may assign 
a higher than normal value when the 
management effort is intense. Indicators 
of this are— 

(AJ The contractor’s value-added is 
both considerable and reasonably 
difficult 

(B) The effort involves a high degree 
of integration or coordination; or 

(C) The contractor has a substantial 
record of active participation in Federal 
socioeconomic programs. 

(ii) The contracting officer may justify 
a maximum value when the effort— 

(A) Requires large scale integration of 
the most complex nature; 

(B} Involves major international 
activities with significant management 
coordination {e.g., offsets with foreign 
vendors}; or 

(C) Has critically important 
milestones. 

(3) Below normal conditions. 

(i) The contracting officer may assign 
a lower than normal value when the 
management effort is minimal. 
Indicators of this are— 
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(A) The program is mature and many 
end item deliveries have been made; 

(B) The contractor adds minimum 
value to an item; 

(C) The efforts are routine and require 
minimal supervision; 

(D) The contractor provides poor 
quality, untimely proposals; , 

(E) The contractor fails to provide an 
adequate analysis of subcontractor - 
costs; or 

(F} The contractor does not cooperate 
in the evaluation and negotiation of the 
proposal. 

(ii) The following may justify a value 
significantly below normal— 

(A) Reviews performed by the field 
contract administration offices disclose 
unsatisfactory management and internal 
control systems (e.g., quality assurance, 
property control, safety, security); or 

(B) The effort requires an unusually 
low degree of management involvement. 

(f) Evaluation criteria for cost control. 
(1) The contracting officer should 
evaluate— 

(i) The expected reliability of the © 
contractor's cost estimates (including 
the contractor’s cost estimating system); 

(ii) The contractors cost reduction 
initiatives (e.g. competition advocacy 
programs, dual sourcing, spare parts 
pricing reform, value engineering); 

(iii) The adequacy of the contractor’s 
management approach to controlling 
cost and-schedule; and 

(iv) Any other factors which affect the 
contractor's ability to meet the cost 
targets, e.g., foreign currency exchange 
rates and inflation rates. 

(2) Above normal conditions. The 
contracting officer may assign a higher 
than normal value if the contractor can 
demonstrate a highly effective cost 
control program. Indicators of this are— 

(i) The contractor provides fully 
documented and reliable cost estimates; 

(ii) The contractor has an aggressive 
cost reduction program that has 
demonstrable benefits; 

(iii) The contractor uses a high degree 
of subcontract competition (e.g., 
aggressive dual sourcing); or 

{iv} The contractor has a proven 
record of cost tracking and control. - 

(3} Below normal conditions. The 
contracting officer may assign a lower 
than normal value if the contractor 
demonstrates minimal concern for cost 
control. Indicators are— 

{i} The contractor's cost estimating 
system is marginal; 

(ii) The contractor has made minimal 
effort to: initiate cost reduction 
programs; 

(iii) The contractors cost proposal is 
inadequate; : 
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(iv) The contractor has a record of 
cost overruns or other indication of 
unreliable cost estimates and lack of 
cost control. 


215.971-3 Contract type risk and working 
capital adjustment. 


(a) Description. The contract type risk 
factor focuses on the degree of cost risk 


(1) Select a value from the list of contract 
types in paragraph (c) of this subsection using 
the evaluation criteria in paragraph (d) of this 
subsection. 

(2) Insert the amount from Block 18, i.e., the 
total allowable costs excluding general and 
administrative expenses, independent 
research and development/bid proposal 
expenses, and facilities capital cost of money. 


Firm fixed-price, no financing 

Firm fixed-price, with financing. 
Fixed-price-incentive, no financing 
Fixed-price with redeterminable provision ... 
Fixed-price-incentive, with financing 


_ Cost-plus-incentive-fee 


Cost-plus-fixed-fee 


accepted by the contractor under 
varying contract types. The working 
capital adjustment is an adjustment 
added to the profit objective for contract 
type risk. It only applies to fixed-price 
contracts containing progress payment 
provisions. Though it uses a formula 
approach, it is not intended to be an 
exact calculation of the cost of working 


(3) Multiply (1) by (2). 

(4) Only complete this Block when the 
prospective contract is a fixed-price contract 
containing provisions for progress payments. 

(5) Insert the amount computed per 
paragraph (c) of this subsection. 

(6) Insert the appropriate figure from 
paragraph (f) of this subsection. 


Time and materia! contracts (including overhaul contracts priced on time and material basis) 


Firm fixed-price-level-of-effort-term 


(1) “No financing” means the action 
contains no provisions or limited (first article 
financing) provisions for progress payments. 
Do not compute a working capital 
adjustment. 

(2) “With financing” means progress 
payments. When progress payments are 
present, compute a working capital 
adjustment (Block 26). 

(3) For the purposes of assigning profit 
values, consider a fixed-price contract with 
redeterminable provisions as if it were a 
fixed-price-incentive contract with below 
normal conditions. 

(4) Cost-plus contracts shall not receive the 
working capital adjustment. 

(5) These types of contracts are considered 
cost-plus-fixed-fee contracts for the purposes 
of assigning profit values. They shall not 
receive the working capital adjustment in 
Block 26. However, they may receive higher 
than normal values within the designated 
range to the extent that portions of cost are 
fixed. 


(d) Evaluation criteria.— (1) General. 
The contracting officer should consider 
elements that affect contract type risk 
such as— 

(i) Length of contract; 

(ii) Adequacy of cost data for 
projections; 

(iii) Economic environment; 

{iv) Nature and extent of 
subcontracted activity; 

(v) Protection provided to the 
contractor under contract provisions 
(e.g., economic price adjustment 
clauses); 

(vi) The ceilings and share lines 
contained in incentive provisions; and 

(vii) Risks associated with contracts 
for foreign military sales (FMS) which 
are not funded by U.S. appropriations. 

(2) Mandatory. The contracting officer 
shall assess the extent to which costs 
have been incurred prior to 


capital. Its purpose is to give general 
recognition to the contractor’s cost of 
working capital under varying contract 
circumstances, financing policies, and 
the economic environment. 

(b) Determination. The following 
extract from the DD 1547 is annotated to 
explain the process. 


(7) Use the interest rate established by the 
Secretary of the Treasury (230.7102(a)). Do 
not use any other interest rate. 

(8) Multiply (5) by (6) by (7). This is the 
working capital adjustment. It shall not 
exceed 4 percent of the contract costs in 
Block 20. 


(c) Values: Normal and designated 
ranges. 


definitization of the contract action (see 
also 217.75). The assessment shall 
include any reduced contractor risk on 
both the contract before definitization 
and the remaining portion of the 
contract. When costs have been 
incurred prior to definitization, generally 
regard the contract type risk to be in the 
low end of the designated range. If a 
substantial portion of the costs have 
been incurred prior to definitization, the 
contracting officer may assign a value 
as low as 0%, regardless of contract 
type. 

(3) Above normal conditions. The 
contracting officer may assign a higher 
than normal value when there is 
substantial contract type risk. Indicators 
of this are— 

(i) Efforts where there is minimal cost 
history; 





(ii) Long-term contracts without 
provisions protecting the contractor, 
particularly when there is considerable 
economic uncertainty; 

(iii) Incentive provisions (e.g., cost and 
performance incentives) which place a 
high degree of risk on the contractor; or 

(iv) FMS sales (other than those under 
DoD cooperative logistics support 
arrangements or those made from U.S. 
Government inventories or stocks) 
where the contractor can demonstrate 
that there are substantial risks above 
those normally present in DoD contracts 
for similar items. 

(4) Below normal conditions. The 
contracting officer may assign a lower 
than normal value when the contract 
type risk is low. Indicators of this are— 

(i) Very mature product line with 
extensive cost history; 

(ii) Relatively short-term contracts; 

(iii) Contractual provisions which 
substantially reduce the contractor’s 
risk; or 

{iv) Incentive provisions which place 
a low degree of risk on the contractor. 

(e) Costs financed. (1) Costs financed 
equal total costs multiplied by the 
portion (percent) of costs financed by 
the contractor. 

(2) Total costs equal Block 20 {i.e., all 
allowable costs, including general and 
administrative and independent 
research and development/bid and 
proposal, but excluding facilities capital 
cost of money), reduced as appropriate 
when— 

(i) The contractor has little cash 
investment (e.g., subcontractor progress 
payments liquidated late in period of 
performance); 


(1) Select a value from the list in 
paragraph (c) of this subsection using 
the evaluation criteria in paragraph (d) 
of this subsection. 

(2) Use the allocated facilities capital 
attributable to buildings and equipment, 
as derived in DD Form 1861, “Contract 
Facilities Capital Cost of Money” (see 
215.871-5 and 230.7001). 

(i) In addition to the net book value of 
facilities capital employed, consider 
facilities capital that is part of a formal 


(ii) Some coste are covered by special 
financing provisions, such as advance 
payments; or 

(iii) The contract is multiyear and 
there are special funding arrangements. 

(3) The portion financed by the 
contractor is generally the portion not 
covered by progress payments, i.e., 100% 
minus the customary progress payment 
rate (FAR 32.501). For example, if a 
contractor receives progress payments 
at 75%, the portion financed by the 
contractor is 25%. On contracts that 
provide flexible progress payments 
(252.232-7004) or progress payments to 
small businesses, use the customary 
progress payment rate for large 
businesses. 

(f} Contract length factor. (1) This is 
the period of time that the contractor 
has a working capital investment in the 
contract. It— 

(i) Is based on the time necessary for 
the contractor to complete the 
substantive portion of the work; 

(ii) Is not necessarily the period of 
time between contract award and final 
delivery (or final payment), as periods of 
minimal effort should be excluded; 

(iii) Should not include periods of 
performance contained in option 
provisions; and 

(iv) Should not, for multiyear 
contracts, include periods of 
performance beyond that required to 
complete the initial program year’s 
requirements. 

(2) The contracting officer— 

(i) Should use the following table to 
select the contract length factor; 


investment plan if the contractor 
submits reasonable evidence that— 

(A) Achievable benefits to DoD will 
result from the investment; and 

(B) The benefits of the investment are 
included in the forward pricing 
structure. 

(ii) If the value of intracompany 
transfers has been included in Block 18 
at cost (i.e., excluding general and 
administrative (G&A} expenses and 
profit), add to the contractor's allocated 


Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Proposed Rules 


(ii) Should develop a weighted 
average contract length when the 
contract has multiple deliveries; and 

(iii) May use sampling techniques 
ot ag they produce a representative 
result. 


(3) Example: A prospective contract 
has a period performance of 40 months 
with end items being delivered in the 
34th, 36th, 38th, and 40th months of the 
contract. The average period is 37 
months and the contract length factor is 
1.15. 


215.971-4 Facilities capital employed. 

(a) Description. This factor focuses on 
encouraging and rewarding aggressive 
capital investment in facilities that 
benefit DoD. It recognizes both the 
facilities capital that the contractor will 
employ in contract performance and the 
contractor’s commitment to improving 
productivity. 

(b) Determination. The following 
extract from the DD Form 1547 has been 
annotated to explain the process. 


facilities capital, the allocated facilities 
capital attributable to the buildings and 
equipment of those corporate divisions 
supplying the intracompany transfers. 
Do not make this addition if the value of 
intracompany transfers has been 
included in Block 18 at price {i.e., 
including G&A expenses and profit). 

(3) Multiply (1) by (2). 

(c) Values: Normal and designated 
ranges. 
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(1) These are the normal values and 
ranges. They apply to all situations 
except those noted in (2) and (3). 

(2) These alternate values and ranges 
apply to situations where a highly 
facilitized manufacturing firm will be 
performing a research and development 
or services contract. They balance the 
method used to allocate facilities capital 
cost of money, which may produce 
disproportionate allocation of assets to 
these types of efforts. 

(3) When using a value from the 
alternate designated range for the 
performance risk factor (215.971-2(c}{2)), 
do not allow profit on facilities capital 
employed. 

(d) Evaluation criteria. (1) In 
evaluating facilities capital employed, 
the contracting officer— 

{i) Should relate the usefulness of the 
facilities capital to the goods or services 
being acquired under the prospective 
contract; 

(ii) Should analyze the productivity 
improvements and other anticipated 
industrial base enhancing benefits 
resulting from the facilities capital 
investment, including— 

(A) The economic value of the 
facilities capital, such as physical age, 
undepreciated value, idleness, and 
expected contribution to future defense 
needs; and 

(B) The contractor's level of 
investment in defense related facilities 
as compared with the portion of the 
contractor’s total business which is 
derived from DoD; and 

(iii) Should consider any contractual 
provisions that reduce the contractor's 
risk of investment recovery, such as 
termination protection clause, capital 
investment indemnification, and 
productivity saving rewards (215.870-3). 

(2) Above normal conditions. 

(i) The contracting officer may assign 
a higher than normal value if the 
facilities capital investment has direct, 
identifiable, and exceptional benefits. 
Indicators are— 

(A) New investments in state-of-the- 
art technology which reduce acquisition 
cost or yield other tangible benefits such 


as improved product quality or 
accelerated deliveries; 

(B) Investments in new equipment for 
research and development applications; 
or 

(C) Contractor demonstration that the 
investments are over and above the 
normal capital investments necessary to 
support anticipated requirements of DoD 
programs. 

(ii)The contracting officer may assign 
a value significantly above normal when 
there are direct and measurable benefits 
in efficiency and significantly reduced 
acquisition costs on the effort being 
priced. Maximum values apply only to 
those cases where the benefits of the 
facilities capital investment are 
substantially above normal. 

(3) Below normal conditions. 

(i) The contracting officer may assign 
a lower than normal value if the 
facilities capital investment has little 
benefit to DoD. Indicators are— 

(A) Allocations of capital apply 
predominantly to commercial product 
lines; 

(B) Investments are for such things as 
furniture and fixtures, home or group 
level administrative offices, corporate 
aircraft and hangars, gymnasiums; or 

(C) Facilities are old or extensively 
idle. 

(ii) The contracting officer may assign 
a value significantly below normal when 
a significant portion of defense 
manufacturing is done in an 


environment characterized by outdated, 


inefficient, and labor-intensive capital 
equipment. 


215.972 Modified weighted guidelines 
method for nonprofit organizations. 

(a) Definition. As used in this subpart, 
a nonprofit organization is a business 
entity— 

(1) Which operates exclusively for 
charitable, scientific, or educational 
purposes; 

(2) Whose earnings do not benefit any 
private shareholder or individual; 

(3) Whose activities do not involve 
influencing legislation or political 
campaigning for any candidate for 
public office; and 


ao 
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(4) Which is exempted from Federal 
income taxation under section 501 of the 
Internal Revenue Code. 

(b} For nonprofit organizations which 
are Federally funded research and 
development centers (FFRDCs), the 
contracting officer— 

(1) Should consider whether any fee is 
appropriate. Considerations shall 
include the FFRDC’s— 

{i) Proportion of retained earnings (as 
established under generally accepted 
accounting methods) that relates to DoD 
contracted effort; 

(ii) Facilities capital acquisition plans; 

(iii) Working capital funding as 
assessed on operating cycle cash needs; 

(iv) Contingency funding; and 

(v) Provision for funding 
unreimbursed costs deemed ordinary 
and necessary to the FFRDC. 

(2) Shall, when a fee is considered 
appropriate, compute the fee objective 
using the weighted guidelines method in 
215.971, with the following 
modifications— 

(i) Modifications to performance risk 
(Blocks 21-24 of the DD Form 1547). (A) 
If the contracting officer assigns a value 
from the standard designated range 
(215.971--2{c)), reduce the fee objective 
by an amount equal to 1% of the costs in 
Block 18 of the DD Form 1547. Show the 
net (reduced) amount on the DD Form 
1547. 

(B) If the contracting officer assigns a 
value from the alternate designated 
range; reduce the fee objective by an 
amount equal to 2% of the costs in Block 
18 of the DD Form 1547. Show the net 
(reduced) amount on the DD Form 1547. 

(ii) Modifications to contract type risk 
(Block 25 of the DD Form 1547). Use a 
designated range of =1% to 0% in lieu of 
the values in 215.971-3. There is no 
normal value. 

(c) For nonprofit organizations which 
are entities that have been identified by 
the Secretary of Defense or a Secretary 
of a Department as receiving sustaining 
support on a cost-plus-fixed-fee basis 
from a particular DoD department or 
agency, compute a fee objective for 
covered actions using the weighted 





guidelines method in 215.971, modified 
as described in paragraph (b)(2) of this 
section. 

(d) For all other nonprofit 
organizations, compute a fee objective 
for covered actions using the weighted 
guidelines method in 215.971, modified 
as described in paragraph (b)(2)(i) of 
this section. 


215.973 Alternate structured approaches. 

(a) The contracting officer may use an 
alternate structured approach under 
215.903. 

(b) The contracting officer may design 
the structure of the alternate, but it shall 
include— 

(1) Consideration of the three basic 
components of profit—performance risk, 
contract type risk (including working 
capital), and facilities capital employed. 
However, the contracting officer is not 
required to complete Blocks 21 through 
30 of the DD Form 1547. 

(2) Offset for facilities capital cost of 
money. 

{i) The contracting officer shall reduce 
the overall prenegotiation profit 
objective by the lesser of 1% of total cost 
or the amount of facilities capital cost of 
money. The profit amount in the 
negotiation summary of the DD Form 
1547 must be net of the offset. 

(ii) This adjustment is needed for the 
following reason: The values of the 
profit factors used in the weighted 
guidelines method were adjusted to 
recognize the shift in facilities capital 
cost of money from an element of profit 
to an element of contract cost (FAR 
31.205-10) and reductions were made 
directly to the profit factors for 
performance risk. In order to ensure that 
this policy is applied to all DoD 
contracts which allow facilities capital 
cost of money, similar adjustments shall 
be made to contracts which use 
alternate structured approaches. 


215.974 Fee requirements for cost-plius- 
award-fee contracts. 

In developing a fee objective for cost- 
plus-award-fee contracts, the 
contracting officer shall— 

(a) Follow the guidance in FAR 
16.404-02 and 216.404-2; 

(b) Not use a structured approach; 

(c) Apply the offset policy for facilities 
capital cost of money, i.e., reduce the 
base fee by the lesser of 1% of total 
costs or the amount of facilities capital 
cost of money; and 

(d) Not complete a DD Form 1547. 


215.975 Reporting profit and fee 
statistics. 
(a) Contracting officers in contracting 


offices which participate in the 
management information system for 


profit and fee statistics send completed 
DD Forms 1547 on actions of $500,000 or 
more to their designated office within 30 
days after contract award. 

(b) Participating contracting offices 
and their designated offices are— 


Contracting office Designated office 


Army 
Army Material Command Army Material Command, 
(all field offices) ATTN: AMCPP. 


U. S. Army Corps of 
Engineers (all field 
offices). 


*Naval Sea Systems 
Command 


*Space and Naval 
Warfare Systems 
Command 


“Naval Facilities 
Engineering Command 

*Naval Supply Systems 
Command 

*Office of Naval 
Research 


“Headquarters, United 
States Marine Corps 

*Strategic Systems 
Programs Office 

*MilitarySealift Command 

“Automatic Data 
Processing Selection 
Office 


*Navy Regional Data 
Automation Center 
“Naval Research 
Laboratory 
*Navy Commercial 
Communications 
Center 
*Naval Aviation Depot 
Operations Center 
*includes all subordinate 
field offices 
Air Force 
Air Force Logistics 
Command, ATTN: HQ 
AFLC/LMSC/SORS, 
Wright-Patterson Air 
Force Base, Ohio 
45433. 


Air Force Systems 
Command (ail field 


(c) When negotiation of a contract 
action over $500,000 has been delegated 
to another contracting agency (e.g., to an 
administrative contracting officer), that 
agency shall ensure that a copy of the 
DD Form 1547 is provided to the 
delegating office for reporting purposes. 
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(d) Contracting offices outside the 
U.S., its possessions, and Puerto Rico 
are exempt from reporting. 

(e) Designated offices send a quarterly 
(non-cumulative) report of DD Form 1547 
data to— 


Washington Headquarters Service, 
Directorate for Information Operations and 
Reports (WHS/DIOR), 1215 Jefferson Davis 
Highway, Suite 1204, Arlington, VA 22202- 
4302 
(f) In preparing/sending the quarterly 

report, designated offices— 

(1) Perform the necessary audits to 
ensure information accuracy; 

(2) Do not enter classified information; 

(3) Transmit the report via computer 
magnetic tape using the procedures, 
format, and editing process issued by 
the Deputy Assistant Secretary of ~ 

Defense for Procurement; and 
(4) Send the reports not later than the 

30th day after the close of the quarterly 

reporting periods. 
(g) These reporting requirements have 
been assigned report control symbol: 

P&L(Q) 1751. 


Subpart 215.10—Preaward, Award, and 
Postaward Notifications, Protests, and 
Mistakes 


215.1003 Debriefing of unsuccessful . 
offerors. 

(a) Conduct the debriefings as soon as 
possible after contract award. 


4. Part 217 is revised to read as 
follows: 


PART 217—SPECIAL CONTRACTING 
METHODS 


Sec. 


Subpart 217.1—Multiyear Contracting | 
217.102 Policy. 

217.102-2 General. 

217.103 Procedures. 

217.103-1 General. 


Subpart 217.2—Options 

217.202 Use of options. 

217.208 Solicitation provisions and contract 
clauses. 

217.208-70 Additional clauses. 


Subpart 217.5—-interagency Acquisition 
Under the Economy Act 


217.502 General. 
217.503 Determination requirements. 
217.504 Ordering procedures. 


Subpart 217.6 Management and Operating 
Contracts 


217.600 Scope of subpart. 
Subpart 217.70—Exchange of Personal 
Property 


217.7000 Scope of subpart. 
217.7001 Definitions. 
217.7002 Policy. 

217.7003 Purchase request. 
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217.7004 Solicitation and award. 
217.7005 Solicitation provision. 


Subpart 217.71—Master 
Repair and Alteration of Vessels 


217.7100 Scope of subpart. 

217.7101 Definitions. 

217.7102 General. 

217.7103 Procedures. 

217.7103-1 Content and format. 

217.7103-2 Period of Agreement. 

217.7103-3 Solicitations for job orders. 

217.7103-4 Aware of a job order. 

217.7103-5 Emergency work. 

217.7103-6 Repair costs not readily 
ascertainable. 

217.7103-7 Modification of master 


for 


agreements. 
217.7104 Contract clause. 
Subpart 217.72—Bakery and Dairy Products 
217.7200 Scope. 
217.7201 Contract requirements for dairy 
products. 


217.7202 Contract type. 
217.7203 Contract clauses. 


Subpart 217.73—Identification of Sources 
of Supply 

217.7300 - Scope. 

217.7301 Policy. 

217.7302 Procedures. 

217.7303 Solicitation provision. 


Subpart 217.74—Undefinitized Contract 
Actions 


217.7400. Scope. 
Definitions. 


217.7401 
217.7402 
217.7403 
217.7404 
217.7404-1 
217.7404-2 
217.7404-3 
217.7404-4 


Policy. 

Limitations. 

Authorization. 

Price ceiling. 

Definitization schedule. 
Limitation on expenditures. 
217.7404-5 Exception for initial spares. 
217.7404-6 Allowable profit. 

217.7405 Contract clause. 


Subpart 217.75—Acquisition of 
Replenishment Parts 


217.7500 Scope of subpart. 

217.7501 General. 

217.7502 Spares acquisition integrated with 
production (SAIP}. 

217.7503 Acquisition of privately developed 
parts. 

217.7504 Limitations on price increases. 


Subpart 217.76—Contracts with 

Provisioning Requirements 

217.7600 Scope of subpart. 

217.7601 Definitions. 

217.7602 Contracting requirements. 

217.7602~1 Contractual provisions. 

217.7602-2 Issuance of provisioned items 
orders. 


217.7603 Contract administration 
requirements. 

217.7603-1 Provisioning conferences. 

217.7603-2 Contract administration office 
monitoring. 

217.7603-3 Negotiating and executing 
supplemental agreements. 

Subpart 217.77—Over and Above Work 


217.7700 Scope of subpart. 


217.7701 Procedures. 
217.7702 Contract clause. 


Authority: 5 U.S.C. 301,10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


Subpart 217.1—Muitiyear Contracting 
217.102 Policy. 


217.102-2 General. 

(b) The applicable program year is 
that shown in the DoD Six-Year Defense 
Program. 


217.103 Procedures. 


217.103-1 General. 

(a) Criteria. 10 U.S.C. 2306(h) and 
annual DoD authorization and 
appropriations acts have established the 
following additional criteria: 

{i) The use of such a contract will 
promote the national security of the U.S. 
(10 U.S.C. 2306(h)(1)). 

(ii) The contract provides for a 
production rate at not less than 
minimum economic production rates 
given the existing tooling and facilities 
(10 U.S.C. 2306(h)(9)); 

(iii) The economic order quantity of 
the advance acquisition which precedes 
the multiyear acquisition is funded at 
least to the limits of the Government's 
liability (section 9021, Pub. L. 101-165). 

(b) Limitations. (i) Public Law 90-378 
(10 U.S.C. 2306(g)). 

(A) DoD may enter into multiyear 
acquisitions for the following services, 
even though funds are limited by statute 
to obligation during the fiscal year in 
which the contract is executed. 

(2) Operation, maintenance and 
support of facilities and installations; 

(2) Maintenance or modification of 
aircraft, ships, vehicles, and other highly 
complex military equipment; 

(3) Specialized training requiring high 
quality instructor skills (e.g., training for 
pilots and other aircrew members or 
foreign language training); and 

(4) Base services (e.g., ground 
maintenance, in-plane refueling, bus 
transportation, and refuse collection and 
disposal). 

{B) This authority may be used as long 
as the contract— 

(2) Does not extend beyond five years; 

(2) Complies with FAR 17.101 through 
17.105; and 

(3) Performance years do not extend 
beyond the end of any fiscal year. 

(ii) Section 512 of Pub. L. 91-142. 

(A) DoD may enter into multiyear 
acquisitions for supplies and services 
required for maintenance and operation 
of family housing even though funds 
would otherwise be available only 
within the fiscal year for which 
appropriated. 

(B) This authority may be used as long 
as the contract— 


(2) Does not extend beyond four 
years; 

(2) Complies with FAR 17.101 through 
17.105; and 

(3) Performance years do not extend 
beyond the end of any fiscal year. 

(iii) Award of a multiyear contract for 
services a written 
determination by the head of the 
— activity (10 U.S.C. 2306(g)(1}) 

at— 

(A) There will be a continuing need 
for the services and incidental supplies; 

(B) Furnishing the services and 
incidental supplies will require— 

{1} A substantial initial investment in 
plant or equipment; 

(2) The upfront commitment of 
substantial financial resources for the 
assembly, training or transportation of a 
specialized work force; or 

) Other substantial startup costs; 
an 

(C) Using a multiyear contract will be 
in the best interest of the U.S. by 
encouraging effective competition and 
promoting economical business 
operations. 

(iv) The appropriate Secretary must 
provide a 30-day advance notification to 
the Committees on Appropriations and 
Armed Services of the House of 
Representatives and the Senate before 
the award of— 

(A) Any multiyear contract that 
contains a cancellation ceiling in excess 
of $100 million (10 U.S.C. 2306(h}{3}); 

(B) Any multiyear contract that 
provides for economic order quantity 
purchases in excess of $20 million 
(section 9021, Pub. L. 101-165); 

(C) Any multiyear contract that 
includes an unfunded contingent 
liability in excess of $20 million (section 
9021, Pub. L. 101-165); or 

{D)Any contract for advance 
procurement leading to a multiyear 
contract with an economic order 
quantity procurement in excess of $20 
million in any year (section 9021, Pub. L. 
101-185). 

(v) Departments/agencies shall 
establish reporting procedures to meet 
the requirements of paragraph (b)(iv) of 
this subsection. Submit copies of the 
notifications to the Deputy Assistant 
Secretary of Defense (Procurement) 
(DASD(P)) and the Deputy Assistant 
Secretary of Defense (Comptroller) 
(Program/Budget (OASD({C)(P/B)). 

(vi) Do not initiate a multiyear 
contract— 

(A) In excess of $500 million for any 
system or component thereof unless— 

(1) Specifically provided for in a DOD 
appropriation act (section 9021, Pub. L. 
101-165), and 





(2) The Secretary of Defense certifies 
to Congress that the current 6-year 
defense plan fully funds the support 
costs associated with the multiyear 
program. Forward documentation to 
support this certification to DASD(P). 

(B) Without using present value 
analysis to determine the lowest cost to 
the Government of a multiyear contract 
compared to annual contracts (section 
9021, Pub. L. 101-165). 

(vii) Do not terminate a multiyear 
contract under a program approved by 
Congress without providing a ten-day 
advance notification to the Committees 
on Appropriations and Armed Services 
of the House of Representatives and the 
Senate (section 9021, Pub. L. 101-165). 

(viii) The Secretary of Defense may 
ask Congress for relief from any 
conditions established by law for that 
particular procurement program (10 
U.S.C. 2306(h)(11)). 

(A) A request for relief from the 
requirement to achieve specific cost 
savings may be made if it appears, after 
negotiations with the contractors, that 
such savings cannot be achieved, but 
that substantial savings could 
nevertheless be achieved by using a 
multiyear contract. 

(B) Include in such request details 
concerning the reasons for requesting 
use of a multiyear contract as well as 
details about the negotiated contract 
terms and conditions. 

(C) Forward supporting 
documentation to DASD(P). 

(ix) Departments/ agencies also must 
comply with any other restrictions or 
notification requirements contained in 
annual authorization or appropriation 
acts. 

(d) Cancellation. (1) State cancellation 
ceilings in the schedule as a not-to- 
exceed amount. 


Subpart 217.2—Options 
217.202 Use of options. 


(1) Options may be used for foreign 
military sales requirements. 

(2) Consider use of surge options to 
support the Industrial Preparedness 
Production Planning program (see 
subpart 208.72). A surge option allows 
the Government prior to final delivery, 
to— 

(i) Accelerate the contractor's 
production rate in accordance with a 
surge production plan or a delivery 
schedule provided by the contractor 
under the terms of the contract; and 

(ii) Purchase additional quantities of 
supplies or services. 


217.208 Solicitation provisions and 
contract clauses. 

Sealed bid solicitations shall not 
include provisions for evaluations of 
options unless the contracting officer 
determines that there is a reasonable 
likelihood that the options will be 
exercised (10 U.S.C. 2301(a)(7)). This 
limitation also applies to sealed bid 
solicitations the contracts excluded by 
FAR 17.200. 


217.208-70 Additional clauses. 

(a) Use the clause at 252.217-7000, 
Exercise of Option to Fulfill Foreign 
Military Sales Commitments, when an 
option may be used for foreign military 
sale requirements. 

(1) Use Alternate I when the foreign 
military sale country is not known at the 
time of solicitation or award. 

(2) Do not use this clause in contracts 
for establishment or replenishment of 
DoD inventories or stocks, or 
acquisitions made under DoD 
cooperative logistics support 
arrangements. 

(b) When a surge option is needed, 
use the clause at 252.217-7001, Surge 
Option, in solicitations and contracts. 

(1) Insert the percentage of increase 
the option represents in paragraph (a) of 
the clause. 

(2) Change 30 days in paragraphs 
(b)(2) and (d)(1) to longer periods, if 
appropriate. 


Subpart 217.5—Interagency 
Acquisitions Under the Economy Act 


217.502 General. 

Unless otherwise stated in department 
or agency regulations, the contracting 
officer may make the determination. 


217.503 Determination requirements. 
(b) Also include in the determination 
a finding that the services cannot be 
performed as conveniently or more 
economically by private contractors. 


217.504 Ordering procedures. 
(b) Do not send invitations for bids or 


requests for proposals to other 
Government agencies. 


Subpart 217.6—Management and 
Operating Contracts. 


217.600 Scope of subpart. 
This subpart does not apply to DoD. 


Subpart 217.70—Exchange of Personal 
Property. 


217.7000 Scope of subpart. 

This subpart prescribes policy and 
procedures for exchange of nonexcess 
personal property concurrent with an 
acquisition. Section 201(c) of the Federal 
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Property and Administrative Services 
Act of 1949, 63 Stat. 384, as amended (40 
U.S.C. 481(c)) permits exchange of : 
personal property and application of the 
exchange allowance to the acquisition 
of similar property. This subpart does 
not authorize the sale of nonexcess 
personal property. 


217.7001 Definitions. 

As used in this subpart, 

(a) Exchange (trade-in) property 
means property which— 

(1) Is not excess but is eligible for 
replacement (because of obsolescence, 
unserviceability, or other reason); and 

(2) Is applied as whole or partial 
payment toward the acquisition of 
similar items (i.e., items designed and 
constructed for the same purpose). 

(b) Property means items which fall 
within one of the generic categories 
listed in DoD Instruction 4140.51, 
Exchange of Nonexcess Personal 
Property in the Department of Defense. 


217.7002 Policy. 


DoD policy is to exchange, rather than 
replace, eligible nonexcess property 
whenever exchange promotes 
economical and efficient program 
accomplishment. Exchange policy, 
authority, and applicability are 
governed by— 

(a) The Federal Property Management 
Regulations issued by the Administrator 
of ag General Services Administration; 
an 

(b) DoD Instruction 4140.51, Exchange 
of Nonexcess Personal Property in the 
Department of Defense. 


217.7003 Purchase request. 

Ensure that the requiring activity 
provides all of the following with the 
purchase request— 

(a) A certification that the property is 
eligible for exchange and complies. with 
all conditions and limitations of DoD 
4140.51; 

(b) A written determination of 
economic advantage indicating— 

(1) The anticipated economic 
advantage to the Government from use 
of the exchange authority; 

(2) That exchange allowances shall be 
applied toward, or in partial payment of, 
the items to be acquired; and 

(3) That the exchange property has 
been rendered safe or innocuous or, if 
required, has been demilitarized; and 

(c) All applicable approvals for the 
exchange. 


217.7004 Solicitation and award. 

(a) Solicitations must request offerors 
to state prices— 

(1) For the new items being acquired 
without any exchange; and 
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(2) For the new items with the 
exchange (trade-in allowance) for the 
exchange property listed. 

(b) The contracting officer is not 
obligated to award on an exchange 
basis. If the lowest evaluated offer is an 
offer for the new items without any 
exchange, the contracting officer may 
award on that basis and forgo the 
exchange. 

{c) Exchanges may be made only with 
the successful offeror. When the 
successful offer includes an exchange, 
award one contract for both the 
acquisition of the new property and the 
trade-in of the exchange property. The 
only exception is when the items must 
be acquired against a mandatory 
Federal supply schedule contract, in 
which case, award a separate contract 
for the exchange. 


217.7005 Solicitation provision. 


Use the provision at 252.217-7002, 
Offering Property for Exchange, when 
offering nonexcess personal property for 
exchange. Allow a minimum of 14 
calendar days for the inspection period 
in paragraph (b) of the clause if the 
exchange property is in the continental 
U.S. Allow at least 21 calendar days 
outside the U.S. 


Subpart 217.71—Master Agreement for 
Repair and Alteration of Vessels 


217.7100 Scope of subpart. 

This subpart contains acquisition 
policies and procedures for master 
agreements for repair and alteration of 
vessels. 


217.7101 Definitions. 


(a) Master agreement for repair and 
alteration of vessels— 

(1) Is a written instrument of 
understanding, negotiated between a 
contrating activity and a contractor 
that— 

(A) Contains contract clauses, terms, 
and conditions applying to future 
contracts for repairs, alterations, and/or 
additions to vessels; and 

(B) Contemplates separate future 
contracts that will incorporate by 
reference or attachment the required 
and applicable clauses agreed upon in 
the master agreement. 

(2) Is not a contract. 

(b) Job order— 

(1) Is a fixed price contract 
incorporating by reference or 
attachment, a master agreement for 
repair and alteration of vessels; 

(2) May include clauses pertaining to 
subjects not covered by the master 
agreement; but applicable to the job 
order being awarded; and 

(3) Applies to a specific acquisition 
and sets forth the scope of work, price, 


delivery date, and other appropriate 
terms that apply to the particular job 
order. 


217.7102 General. 


Activities shall enter into master 
agreements for repair and alteration of 
vessels with all prospective contractors 
located within the U.S., its possessions, 
or Puerto Rico, which— 

(1) Request ship repair work; and 

(2) Which possess the organization 
and facilities to perform the work 
satisfactorily. (Issuance of a master 
agreement does not mean approval of 
the contractor’s facility or capability to 
perform any particular acquisition.) 

(b) Activities may use master 
agreements in work with prospective 
contractors located outside the U.S., its 
possessions, or Puerto Rico. 

(c) Activities may issue job orders 
under master agreements to effect 
repairs, alterations, and/or additions to 
vessels belonging to foreign 
governments. 

(1) Contractors shall treat vessels of a 
foreign government as if they were 
vessels of the U.S. Government 
whenever requested to do so by the 
contracting officer. 

(2) Identify the vessel and the foreign 
government in the solicitation and job 
order. 


217.7103 Procedures. 


217.7103-1 Content and format. 

(a) A Master agreement shall contain 
all clauses required by 217.7104, statute, 
executive orders, FAR and DFARS. 

(b)The following format may be 
adapted to fit specific circumstances: 


Master Agreement for Repair and Alteration 
of Vessels 


(1) This agreement is entered into this 
day of ______ 19__, by the 

United States of America (the 
“Government”:) represented by 
the Contracting Officer, and a 
corporation organized and existing under the 
laws of the State of _______ (the 
“Contractor”). 

(2) The clauses in this agreement, shall be 
incorporated, by reference or attachment, in 
job orders issued under this agreement to 
effect repairs, alterations, and/or additions to 
vessels. 

(3) By giving 30 days written notice, either 
party to this agreement has the right to cancel 
it without affecting the rights and liabilities 
under any job order existing at the time of 
cancellation. The Contractor shall perform, 
under the terms of this agreement, all work 
covered by any job order awarded before the 
effective date of the cancellation. 

(4) This agreement may be modified only 
by mutual agreement of the parties. A 
modification of this agreement shall not 
affect any job order in existence at the time 
of modification, unless the parties agree 
otherwise. 


(5) The rights and obligations of the parties 
to this agreement are set forth in this 
agreement and the clauses of any job orders 
issued under this agreement. In the event 
theré is an inconsistency between this 
agreement and any job order, the provisions 
of this agreement shall govern. 

(6) This agreement shall remain in effect 
until cancelled by either party. 

THE UNITED STATES OF AMERICA 
by 
(Contracting Officer) 


Contractor) 


y 
(Authorized Individual) 


(Title) 


217.7103-2 Period of agreement. 

(a) Master agreements remain in 
effect until cancelled by either the 
contractor or the contracting officer. 

(b) Master agreements can be 
cancelled by either the contractor or the 
contracting officer by giving 30 days 
written notice to the other. 

(c) Cancellation of a master 
agreement does not affect the rights and 
liabilities under any job order existing at 
the time of cancellation. The contractor 
must continue to perform all work 
covered by any job order issued before 
the effective date of cancellation of the 
master agreement. 


217.7103-3 Solicitations for job orders. 


(a) When a requirement arises within 
the U.S., its possessions, or Puerto Rico 
for the type of work covered by the 
master agreement, solicit offers from 
prospective contractors that— 

(1) Previously executed a master 
agreement; or 

(2) Have not previously executed a 
master agreement, but possess the 
necessary qualifications to perform the 
work and agree to execute a master 
agreement before award of a job order. 

(b) Prepare the solicitation in the 
uniform contract format and in 
accordance with FAR subpart 14.2 or 
subpart 15.4, as applicable. 

(c) Include in the solicitation— 

(1) The nature of the work to be 
performed; 

(2) The date the vessel will be 
available to the contractor; 

(3) The date the work is to be 
completed; and 

(4) Whether bulk ammunition is 
aboard the vessel. 

(d) Unless the solicitation states 
otherwise, offers are to be based on 
performance at the contractor’s site. 

(e) Solicitations processed under 
negotiated acquisition procedures shall 
require offerors to include a breakdown 





of the price with reasonable supporting 
detail in whatever format the 
contracting officer may request. At a 
minimum, the offer shall indicate the 
amount proposed for direct labor, — 
material, overhead, and profit. 

(f) Where practicable, afford potential 
offerors an opportunity to inspect the 
item needing repair or alteration. 


217.7103-4 Award of a job order. 
Award job orders in accordance with 
FAR subpart 14.4 or 15.10. 


217.7103-5 Emergency work. 

{a) The contracting officer, without 
soliciting offers, may issue a written job 
order to a contractor that has previously 
executed a master agreement when— 

(i) Delay in the performance of 
necessary repair work would endanger a 
vessel, its cargo or stores; or 

(ii) Military necessity requires 
immediate work on a vessel. 

(b) Process this type of undefinitized 
contract action in accordance with 
subpart 217.75. 

(c) Negotiate a price as soon as 
practicable after the issuance of an 
uexcept as provided in 
paragraphndefinitized order and 
definitize the job order upon completing 
negotiations. 


217.7103-6 Repair costs not readily 
ascertainable. 


If the nature of any repairs is such 
that their extent and probable cost 
cannot be ascertained readily, the 
solicitation should— 

(a) Solicit offers for determining the 
nature and extent of the repairs; 

(b) Provide that upon determination 
by the contracting officer of what work 
is necessary, the contractor, if requested 
by the contracting officer, shall 
negotiate prices for performance of the 
repairs; and 

(c) Provide that prices for the repairs, 
if ordered, will be set forth in a 
modification of the job order. 


217.7103-7 Modification of master 
agreements. 

(a) Review each master agreement at 
least annually before the anniversary of 
its effective date and revise it as 
necessary to conform to the 
requirements of the FAR and DFARS. 
Statutory or other mandatory changes 
may require review and revision earlier 
than one year. 

(b) A master agreement shall be 
changed only by modifying the master 
agreement itself. It shall not be changed 
through a job order. 

(c) A modification to a master 
agreement shall not affect job orders 
issued before the effective date of the 
modification. 


217.7104 _ Contract clauses. 

(a) Use the following clauses in 
solicitations for, and in, master 
agreements for repair and alteration of 
vessels: 

(1) 252.217-7003, Changes. 

(2) 252.217-7004, Job Orders and 
Compensation. 

(3) 252.217-7005, Inspection and 
Manner of Doing Work. 

(4) 252.217-7006, Title. 

(5) 252.217-7007, Payments. 

(6) 252.217-7008, Bonds 

(7) 252.217-7009, Liquidated Damages. 

(8) 252.217-7010, Performance. 

(9) 252.217-7011, Access to Vessel. 

(10) 252.217-7012, Liability and 
Insurance. 

(11) 252.217-7013, Guarantees. 

(12) 252.217-7014, Discharge of Liens. 

(13) 252,217-7015, Safety and Health. 

(14) 252.217-7016, Plant Protection, as 
applicable. 

(15) Any other clauses required by the 
FAR or DFARS. 

{b) Incorporate in solicitations for, 
and in, job orders, the clauses in master 
agreements applicable to the specific job 
order. The contracting officer may 
include clauses in job orders on subjects 
not covered by the master agreement, 
but applicable to the job order being 
negotiated. 


Subpart 217.72—Bakery and Dairy 
Products 


217.7200 Scope. 

This subpart provides special policies 
and requirements for acquisition of 
perishable bakery and dairy products. 


217.7201 Contract requirements for dairy 
products. 


(a) Include the following chemical and 
microbiological requirements in 
solicitations and resulting contracts for 
milk, milk products, and cultured 
products (as defined in the Veterinary/ 
Medical Wholesomeness Assurance 
Program for Fresh and Cultured Dairy 
Products and Frozen Desserts (AR-40- 
70/NAVSUPINST 4355.6/AFR 161-46/ 
MCO 10110.44)): 

{1) Chemical requirements. Products 
shall meet the chemical requirements for 
each specification cited in the contract 
on the date of award. 

(2) Microbiological requirements. 
Products shall meet microbiological 
requirements stated in Public Health 
Service Publication 229, Grade A 
Pasteurized Milk Ordnance, in effect on 
the date of award. In the event of 
conflict between these requirements and 
individual product specifications, the 
requirements of Public Health Service 
Publication 229 take precedence. 


Sole Baie Le eo eles, See en | eee ee. 


(b) When the contractor ris required to 
furnish its own cabinets for dispensing 
milk from bulk containers— 

(1) Include the following information 
in the solicitation— 

(i) The number (or estimated number} 
of dispenser cabinets required; 

(ii) Whether metal stands for the 
cabinets are 

(iii) The number of cableeta required 
with a capacity of two containers each; 


_and 


(iv) The number required with a 
capacity of three containers each. 

(2) Include the contractor’s list of 
cabinet equipment in the schedule of the 
contract. . 

(c) The contracting officer shall notify 
the Government quality assurance 
representative of code changes 
approved under the clause at 252.217- 
7022, Code Dating. 


217.7202 Contract type. 


Normally use requirements contracts 
for bakery and dairy products. Other 
indefinite delivery contracts and other 
contract types may be used as 
appropriate. 


217.7203 Contract clauses. 


(a) Use the following clauses in 
solicitations and contracts for 
perishable bakery and dairy products— 

(1) 252.217-7017, Time of Delivery. Use 
Alternate I when the contract is other 
than a requirements contract. Insert the 


- number of hours in paragraph {c) of 


Alternate I. 

(2) 252.217-7018, Change in Plant 
Location. 

(3) 252.217-7019, Sanitary Conditions. 
Use Alternate I when the contract is 
other than a requirements contract. 

(4) 252.217-7022, Code Dating. Use this 
clause only when the schedule or a 
specification requires labels showing the 
date of pasteurization, manufacture, 
production, or processing. 

(5) 252.217-7023, Marking. Do not use 
this clause when MIL-STD-129, Marking 
for Shipment and Storage, is required. 

(6) 252.217-7024, Responsibility for 
Containers and Equipment. Use when 
contractor is required to provide 
reusable containers and equipment. 

(b) Use the following additional 
clauses in solicitations and contracts for 
perishable dairy products— 

(1) 252.217-7020, Examination and 
Testing. Use Alternate I when the 
contract is an indefinite quantity 
contract. 

(2) 252.217-7021, Deficiency 
Adjustment. 

(3) 252.217-7025, Containers and 
Equipment. 
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Subpart 217.73—Identification of 
Sources of Supply 


217.7300 Scope. 

This subpart implements 10 U.S.C. 
2384(a). It contains policy and 
procedures for requiring contractors to 
identify the actual manufacturer of 
supplies furnished to DoD. 


217.7301 Policy. — 

DoD policy is to require contractors to 
identify their sources of supply in 
contracts for supplies. Contractor 
identification of sources of supply 
enables solicitation, in subsequent 
acquisitions, of actual manufacturers or 
other suppliers of end items, parts, 
subassemblies, and components. This — 
enhances competition and potentially 
avoids payment of additional costs for 
no significant added value. 


217.7302 Procedures. 

(a) Whenever practicable, include a 
requirement for contractor identification 
of sources of supply in all contracts for - 
the delivery of supplies. The 
identification shall include— 

(1) The item's actual manufacturer or 
producer, or all the contractor’s sources 
for the item; 

(2) The item’s national stock number 
(if there is one); 

(3) The item identification number 
used by— 

(i)The actual manufacturer or 
producer of the item; or 

(ii) Each of the contractor’s sources 
for the item; and 

(4) The source of any technical data 
delivered under the contract. 

(b)The requirement in paragraph (a) of 
this section does not apply to supplies 
that are commercial items sold in 
substantial quantities to the general 
public if the contract— 

(1) Provides for the acquisition of such 
supplies at established catalog or 
market prices; or 

(2) Is awarded through the use of full 
and open competition. 


217.7303 Solicitation provision. 

(a) Use the provision at 252.217-7026, 
Identification of Sources of Supply, in all 
solicitations for supplies when the 
acquisition is being conducted under 
other than full and open competition, 
except when— 

(1) Using FAR 6.302-5; 

(2) The contracting officer already has 
the information required by the 
provision (e.g., the information was 
obtained under other acquisitions); 

(3) The contract is for subsistence, 
clothing or textiles, fuels, or supplies 
purchased and used outside the U.S.; 

(4) The contracting officer determines 
that it would not be practicable to 


require offerors to provide the 
information, e.g., nonrepetitive local 
purchases; or 

(5) The contracting officer determines 
that the exception at 217.7302(b)(1) 
applies to all items under the 
solicitation. 

(b) The contracting officer may, if 
appropriate, use the provision at 
252.217-7026, Identification of Sources of 
Supply, in service contracts requiring 
the delivery of supplies. 


Subpart 217.74—Undefinitized 
Contract Actions 


217.7400 Scope. 


This subpart prescribes policies and 
procedures implementing 10 U.S.C. 2326, 
Undefinitized Contractual Actions 
Restrictions. 


217.7401 Definitions. 


As used in this subpart— 

(a) Contract action means an action 
which results in a contract. 

(1) It includes contract modifications 
for additional supplies or services. 

(2) It does not include change orders, 
administrative changes, funding 
modifications, or any other contract 
modifications that are within the scope 
and under the terms of the contract. 

(b) Definitization means the 
agreement on, or determination of, 
contract terms, specifications, and price, 
which converts the undefinitized 
contract action to a definite contract. 

(c) Qualifying proposal means a 
proposal containing sufficient 
information for the DoD to do complete 
and meaningful analyses and audits of 
the— 

(1) Information in the proposal; and 

(2) Any other information that the 
contracting officer has determined DoD 
needs to review in connection with the 
contract. 

(d) Undefinitized contract action 
means any contract action for which the 
contract terms, specifications, or price 
are not agreed upon before performance 
is begun under the action. Examples are 
letter contracts, unpriced orders under 
basic ordering agreements, and unpriced 
provisioned item orders. 


217.7402 Exceptions. 

The following undefinitized contract 
actions (UCA’s) are not subject to this 
subpart, but the contracting officer 
should apply the policy to them (and to 
changes under the Changes clause) to 
the maximum extent practicable— 

(a} UCAs for foreign military sales; 

(b) Purchases of less than $25,000; 

(c) Special access programs; 

(d) Congressionally mandated long- 
lead procurement contracts. 


217.7403 Policy. 

DoD policy is that undefinitized 
contract actions shall— 

(a) Be used only when— 

(1) The negotiation of a definitive 
contract action is not possible in 
sufficient time to meet the Government's 
requirements; and 

(2) The Government's interest 
demands that the contractor be given a 
binding commitment so that contract 
performance can begin immediately. 

(b) Be as complete and definite as 
practicable under the particular 
circumstances. 


217.7404 Limitations. 


217.7404-1 Authorization. 

The contracting officer shall obtain 
approval from the head of the 
contracting activity before— 

(a) Entering into a UCA. The request 
for approval must fully explain the need 
to begin performance before 
definitization, including the adverse 
impact on agency requirements from 
delays in beginning performance. 

(b) Including requirements for non- 
urgent spare parts and support 
equipment in a UCA. The request should 
show that inclusion of the non-urgent 
items is consistent with good business 
— and in the best interest of the 


(c) Modifying the scope of a UCA 
when performance has already begun. 
The request should show that the 
modification is consistent with good 
business practices and in the best 
interests of the U.S. 


217.7404-2 Price ceiling. 


UCAs shall include a not-to-exceed 
price. 


217.7404-3 Definitization schedule. 

(a) UCAs shall contain definitization 
schedules which provide for 
definitization by the earliest of the 
following dates— 

(1) The date which is 180 days after 
issuance of the action (this date may be 
extended but may not exceed the date 
which is 180 days after the contractor 
submits a qualifying proposal); or 

(2) The date on which the amount of 
funds spent under the contract action is 
equal to more than 50 percent of the not- 
to-exceed price. 

(b) Submission of a qualifying 
proposal in accordance with the 
definitization schedule is a material 
element of the contract. If the contractor 
does not submit a timely qualifying 
proposal; the contacting officer may 
suspend or reduce progress payments 
under FAR 32.503-6, or take other 
appropriate action. 





217.7404-4 Limitation on expenditures. 

The Government shail not obligate 
more than 50 percent of the not-to- 
exceed price before definitization. 
weclitpecapapenatacaoe aigem ; 
quali propo: efore 50 percent 0 
the not-to-exceed price has been 
obligated by the Government, then the 
limitation on expenditures before 
definitization may be increased to no 
more than 75 percent. 


217.7404-5 Exception for initial spares. 

The limitations in 217.7404-2, 
217.7404-3, and, 217.7404—4 do not apply 
to UCAs for the purchase of initial 
spares. 


217.7404-6 Allowable profit. 

When the final price of a UCA is 
negotiated after a substantial portion of 
the required ce has been 
completed, the head of the agency shall 
ensure the profit allowed reflects— 

(a) Any reduced cost risk to the 
contractor for costs incurred during 
contract performance before negotiation 
of the final price; and 

(b) The contractor's reduced cost risk 
for costs incurred during performance of 
the remainder of the contract. 


217.7405 Contract clause. 

Use the clause at 252.217-7027, Price 
Ceiling, in all undefinitized contract 
actions and solicitations associated with 
UCAs. Insert the not-to-exceed amount. 


Subpart 217.75—Acquisition of 
Replenishment Parts 


_ 217.7500 Scope of subpart. 

This subpart provides guidance on 
additional requirements related to 
acquisition of replenishment parts (as 
defined in appendix E). 


217.7501 General. 

Departments and agencies— 

(a) May acquire replenishment parts 
concurrently with production of the end 
item. 

(b) Shall provide for full and open 
competition. 

(1) When data is not available for a 
competitive acquisition, use one of the 
procedures in 217.7503. 

(2) Replenishment parts must be 
acquired so as to ensure the safe, 
dependable, and effective operation of 
the equipment. Where this assurance is 
not possible with new sources, 
competition may be limited to the 
original manufacturer of the equipment 
or other sources that have previously 
manufactured or furnished the parts as 
long as the action is justified under FAR 
subpart 6.3. 

(c) Shall follow the limitations on 
price increases in 217.7504. 


217.7502 Spares acquisition integrated 
with production (SAIP). 

(a) Spares acquisition integrated with 
production {SAIP) is a technique used to 
acquire replenishment parts 
concurrently with parts being produced 
for the end item. 

(b) DoD acquisition managers select 
parts for SAIP under the criteria in DoDI 
4245.12, Spares Acquisition Integrated 
With Production {SAIP). 

(c) Include appropriately tailored 
provisions in the contract when SAIP is 
used. 


217.7503 Acquisition of privately 
developed parts. 

When acquiring a privately developed 
part for which the Government does not 
have necessary data with rights to use 
in a specification for competitive 
acquisition, use one of the following 
procedures in order of preference— 

(a) When items of identical design are 
not required, the acquisition may still be 
conducted through full and open 
competition by using a performance 
specification or other similar technical 
requirement or purchase description that 
does not contain data with restricted 
rights. Two methods are— 

(1) Two-step sealed bidding; and 

(2) Brand name or equal purchase 
descriptions. 

(b) When other than full and open 
competition is authorized under FAR 
part 6, acquire the part from the firm 
which developed or designed the item or 
process, or its licensees, provided 
productive capacity and quality are 
adequate and the price is fair and 
reasonable. 

(c) When additional sources are 
needed to meet mobilization 
requirements and the procedures in 
paragraph (a) of this section are not 
practicable, consider the following 
alternatives— 

(1) Encourage the developer to license 
others to manufacture the parts; 

{2) Acquire the necessary rights in 
data; 

(3) Use a leader company acquisition 
technique (FAR subpart 17.4) when 
complex technical equipment is 
involved and establishing satisfactory 
additional sources will require technical 
assistance as well as data; or 

(4} Incorporate a priced option in the 
contract which allows the Government 
to require the contractor to establish a 
second source. 

(d) As a last alternative, the 
contracting activity may develop a 
design specification for competitive — 
acquisition through reverse 
Contracting activities shall not do 
reverse engineering unless— 
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(1) Significant cost savings can be 
demonstrated; and 

(2) The action is authorized by the 
head of the contracting activity. 


217.7504 Limitations on price increases. 

This section provides implementing 
guidance for section 1215 of Pub. L. 98- 
94 (10 U.S.C. 2452 note). 

(a) The contracting officer shall not 
award, on a sole source basis, a contract 
for any centrally managed 
replenishment part when the price of the 
part has increased by 25 percent or more 
over the most recent 12-month period. 

(1) Before computing the percentage 
difference between the current price and 
the prior price, adjust for quantity, 
escalation, and other factors necessary 
to achieve comparability. 

(2) Departments and agencies may 
specify an alternate percentage or 
percentages for contracts within the 
small purchase limitation in FAR part 
13. 

(b) The contracting officer may award 
a contract for a part, the price of which 
exceeds the limitation in paragraph (a) 
of this section, if the contracting officer 
certifies in writing to the head of the 
contracting activity before award that— 

(1) The contracting officer has 
evaluated the price of the part and 
concluded that the price increase is fair 
and reasonable; or 

(2) The national security interests of 
the U.S. require purchase of the part 
despite the price increase. 

(c) The fact that a particular price has 
not exceeded the limitation in paragraph 
(a) of this section does not relieve the 
contracting officer of the responsibility 
for obtaining a fair and reasonable 
price. 

(d) Contracting officers may include a 
provision in sole source solicitations 
requiring that the offeror supply with its 
proposal, price and quantity data on any 
government orders for the replenishment 
part issued within the most recent 12 
months. 


Subpart 217.76—Contracts With 
Provisioning Requirements 


217.7600 Scope of subpart. 

This subpart contains contract =—si«y, 
requirements and procedures for items 
to be provisioned. 

For technical requirements of 
provisioning, see DoD Directive 4140.40, 
Provisioning of End Items of Material. 
For breakout requirements, see 
appendix E to chapter 2. . 


§ 217.7601 Definitions. 

As used in this subpart, 

{a} Provisioning means the process of 
determining and acquiring the range and 
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quantity of spare and repair parts, and 
support and test equipment required to 
operate and maintain an end item for an 
initial period of service. 

(b) Provisioned item means any item 
selected under provisioning procedures. 

(c) Provisioned items order (PIO) 
means an undefinitized order issued 
under a contract which includes the 
Government's requirements for 
provisioned items. (Provisioned items 
with firm prices are acquired by 
supplemental agreement or by separate 
contract) 

(d) Provisioning activity means the 
organization responsible for selecting 
and determining requirements for 
provisioned items. 

(e) Provisioning requirements 
statement means the contractual 
document listing the specific 
provisioning requirements for that 
contract. The statement normally 
includes: 

(1) Instructions, such as the 
provisioning method to be used; 

(2) The extent of provisioning 
technical documentation and data 
needed (including administrative 
requirements for submission and 
distribution); 

(3) The type and location of 
provisioning conferences; 

(4) Sample article requirements; 

(5) The delivery schedule; 

(6) Packaging and marking 
requirements for provisioned items; and 

(7) Requirements for provisioning 
screening. 

(f) Provisioning technical 
documentation means the data needed 
for the identification, selection, 
determination of initial requirements, 
and cataloging of support items to be 
acquired through the provisioning 
process. It includes such things as 
provisioning lists and logistics support 
analysis summaries. Descriptive data 
such as drawings and photographs are 
referred to as supplementary 
provisioning technical documentation. 


§ 217.7602 Contracting requirements. 


§ 217.7602-1 Contractual provisions. 

Contracts containing provisioning 
requirements shall— 

(a) List the provisioning functions to 
be performed and who will perform 
them; 

(b) Include a provisioning 
requirements statement or specify a time 
limit for its incorporation into the 
contract by modification (revisions to 
the provisioning requirements statement 
shall also be incorporated by contract 
modification); 

(c) Include on the DD Form 1423, 
Contract Data Requirements List, a 


schedule for delivery of provisioning 
technical documentation, or provide for 
the schedule to be incorporated later by 
contract modification; 

(d) Require flowdown of the 
appropriate provisioning technical 
documentation requirement when the 
subcontractor prepares the 
documentation; 

(e) Specify any applicable procedures 
for interim release by the contractor of 
long lead time items, and include 
ordering and funding instructions for 
such items. As a minimum, the 
instructions shall require the contractor 
to advise the contracttng officer or 
provisioning activity at least 30 days 
before release of the items, their 
estimated costs, and the effective date 
of release; 

(f) Specify the activity designated to 
issue provisioned items orders, i.e., 
contracting officer, provisioning activity, 
or administrative contracting officer. 
When it is expected that more than one 
activity will place provisioned items 
orders against the contract, state the 
requirements for provisioned items of 
each activity as separate contract line 
items; 

(g) Provide a timeframe for the 
contractor to furnish price proposals for 
provisioned items orders (normally 60 
days after order issuance) and a 
definitization schedule (normally 120 
days after receipt of the contractor's 
proposal); 

(h) Specify exhibit identifiers 
applicable to the contract line/subline 
items; and 

(i) Include procedures for processing 
changes (including cancellations) in 
quantities of items ordered. 


§ 217.7602-2 Issuance of provisioned 
items orders. 

(a) Use the Standard Form 30, 
Amendment of Solicitation/Modification 
of Contract, to— 

(1) Issue provisioned items orders; 

(2) Decrease or cancel quantities of 
items ordered; and 

(3) Cover the contractor’s interim 
release of long lead items when the 
contracting officer approves the release 
{if the release is not approved, the 
contracting officer shall notify the 
contractor to cancel the items). 

(b) Include in Block 14 of the Standard 
Form 30— 

(1) The term PROVISIONED ITEMS 
ORDER in capital letters and 
underlined; and 

(2) The appropriate exhibit 
identifier({s) for all attached exhibits. 

(c) Obligate funds to cover the 
estimated price of the items being 
ordered. Show individual estimated 


prices for each exhibit line item on the 
accounting and payment office copies. 

(d) Distribution is the same as for the 
basic contract (see FAR subpart 4.2). 
However, if the exhibits are voluminous, 
the contracting officer may restrict 
distribution of the exhibits to the 
contract administration office. 

(e) See subpart 217.74 for additional 
guidance and limitations on the sue of 
undefinitized contract actions. 


§ 217.7603 Contract administration 
requirements. 


§ 217.7603-1 Provisioning conferences. 
When requested by the contracting 
officer or provisioning activity, the 
contract administration office shall 
assist the contracting officer or 
provisioning activity in scheduling and 
determining the types of provisioning 
conferences required, e.g., guidance 
meetings, long lead time items 
conferences, source coding meetings. 


§ 217.7603-2 Contract administration 
office 

The contract administration office 
(CAO) shall monitor contracts 
containing provisioning requirements. 
As a minimum the CAO shall— 

(a) Ensure that the contractor 
understands the provisioning 
requirements; 

(b) Review contractor progress in the 
preparation of provisioning technical 
documentation and, if requested by the 
contracting officer or provisioning 
activity, inspect it for format and 
content; 

(c) Ensure the prime contractor flows- 
down provisioning requirements to any 
subcontractor charged with preparation 
of documentation; 

(d) Advise the contracting office or 
provisioning activity of delays in 
delivery of provisioning technical 
documentation or other related 
problems (see FAR subpart 42.11); 

(e) Ensure contractor compliance with 
contract requirements concerning the 
assigment of national stock numbers; 
and 

(f) Ensure that the contractor complies 
with contractual criteria for release of 
long lead time items. 


§ 217.7603-3 Negotiating and executing 
supplemental agreements. 


(a) The administrative contracting 
officer (ACO) shall definitize 
provisioned items orders within the 
prescribed schedule. 

(b) If the provisioned items order does 
not contain a delivery date, or the 
contractor cannot meet the date, the 
ACO shall coordinate the negotiated 
schedule with the contracting officer or 





provisioning activity before execution of 
the supplemental ement. 
(c) The ACO shall maintain records of 
provisioned items orders showi 
(1) The adequacy of obligated funds; 
(2) Due dates for price proposals; and 
(3) Actions taken to obtain additional 
funds or to deobligate excess funds. 


Subpart 217.77—Over and Above Work 


217.7700 Scope of subpart. 

This subpart prescribes policies and 
procedures for acquisition of over and 
above work. 


217.7701 Procedures. 

(a) Contracts for the performance of 
maintenance, overhaul, modification, 
and repair of various items (e.g., aircraft, 
engines, ground support equipment, 
ships) generally contain over and above 
work provisions. When they do, the 
contracting officer shall establish a 
separate contract line item for the over 
and above work. 

(b) Over and above provisions require 
the contractor to identify needed repairs 
and recommend corrective action during 
contract performance. The contractor 
submits a work request to identify the 
over and above work and, as 
appropriate, the Government authorizes 
the contractor to proceed. 

(c) The clause at 252.217-7028, Over 
and Above Work, requires the 
contractor and the contracting officer 
responsible for administering the 
contract to negotiate specific procedures 
for Government administration and 
contractor performance of over and 
above work requests. 

(d) The contracting officer may issue a 
blanket work request authorization 
describing the manner in which 
individual over and above work 
requests will be administered and 
setting forth a dollar limitation for all 
over and above work under the contract. 
The blanket work request authorization 
may be in the form of a letter or contract 
modification (Standard Form 30). 

(e) Administering an over and above 
work request is a contract action within 
the scope of the contract. Therefore, 
procedures in subpart 217.74, 
Undefinitized Contractual Actions, do 
not apply. 

(f) To the maximum extent practical, 
over and above work shall be negotiated 
prior to performance of the work. 


217.7702 Contract clause. 

Use the clause at 252.217-7028, Over 
and Above Work, in solicitations and 
contracts containing provisions for over 
and above work. 


5. Part 223 is revised to read as 
follows: 


PART 223—ENVIRONMENT, 
CONSERVATION, OCCUPATIONAL 
SAFETY, AND DRUG-FREE 
WORKPLACE 


Sec. 


Subpart 223.3—Hazardous Material 

identification and Material Safety Data 

223.300 Scope of subpart. 

223.301 Definition. 

223.302 General. 

223.303 Contract clause. 

223.370 Safety precautions for ammunition 
and explosives. 

223.370-1 Scope. 

223.370-2 Definition. 

223.370-3 Policy. 

223.370-4 Procedures. 

223.370-5 Contract clauses. 

223.371 Radioactive material. 

223.371-1 Policy. 

223.371-2 Procedures. 

223.371-3 Contract clause. 


Subpart 223.5—Drug-Free Workplace 
223.570 Drug-free work force. 
223.570-1 Definitions. 
223.570-2 Policy. 
223.570-3 General. 
223.570-4 Contract clause. 
Authority: 5 U.S.C. 301,10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


Subpart 223.3—Hazardous Material 
identification and Material Safety Data 


223.300 Scope of subpart. 

DoD procedures for use in 
acquisitions involving ammunition and 
explosives are in 223.370. 


223.301 Definition. 

Hazardous material, as used in this 
subpart, is defined in the latest version 
of Federal Standard No. 313, “Federal 
Standard Material Safety Data, 
Transportation Data, and Disposal Data 
for Hazardous Materials Furnished to 
Government Activities.” 


223.302 General. 

Executive Order 12196, dated 
February 26,1980, applies the 
requirements of the Occupational Safety 
and Health Administration regulations, 
known as the Hazard Communication 
Standard, to Federal employees. In order 
to comply with these requirements, it is 
necessary to obtain information about 
the hazardous properties of items bought 
by the DoD and introduced into the 
workplace. This information is obtained 
from material safety data sheets, which 
manufacturers, importers, and 
distributors are required to furnish to 
end users. 

(c) Upon receipt of the apparently 
successful offeror’s material safety data 
sheets (MSDS), the contracting officer 
shall provide a copy to the cognizant 
safety officer or other designated 
official, in order to— 
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(i) Ensure inclusion of the data in the 
agency’s MSDS information system; and 

(ii) Satisfy any other control, safety, or 
information objectives. 

(3) Technical personnel must identify 
items that, in their professional opinion, 
will expose Government personnel to 
hazardous materials in any manner, e.g., 
work use, handling, manufacturing, 
packaging, storage, inspection, disposal, 
or any other use. 


223.303 Contract clause. 


DoD activities use the clause at 
252.223-7000, Hazardous Material 
Identification and Material Safety Data, 
instead of the clause at FAR 52.223-3, 
Hazardous Material Identification and 
Material Safety Data. Use the clause at 
252.223-7000 in solicitations and 
contracts for the items described by 
FAR 23.302(c). 


223.370 Safety precautions for 
ammunition and explosives. 


223.370-1 Scope. 

(a) This section applies to all 
acquisitions involving the use-of 
ammunition and explosives, including 
acquisitions for— 

(1) Development; 

(2) Testing; 

(3) Research; 

(4) Manufacturing; 

(5) Handling or loading; 

(6) Assembling; 

(7) Packaging; 

(8) Storage; 

(9) Transportation; 

(10) Renovation; 

(11) Demilitarization; 

(12) Modification; 

(13) Repair; 

(14) Disposal; 

(15) Inspection; or 

(16) Any other use, including 
acquisitions requiring the use or the 
incorporation of materials listed in 
paragraph (b) of this subsection for 
initiation, propulsion, or detonation as 
an integral or component part of an 
explosive, an ammunition, or explosive 
end item or weapon system. 

(b) This section does not apply to 
acquisitions solely for— 

(1) Inert components containing no 
explosives, propellants, or pyrotechnics; 

(2) Flammable liquids; 

(3) Acids; 

(4) Oxidizers; 

(5) Powdered metals; or 

(6) Other materials having fire or 
explosive characteristics. 


223.370-2 Definition. 


Ammunition and explosives, as used 
in this section, is defined in the clause at 
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. 252.223-7001, Safety Precautions for 
Ammunition and Explosives. 


223.370-3 Policy. 


(a) DoD policy is to ensure that its 
contractors take reasonable precautions 
in handling ammunition and explosives 
so as to minimize the potential for 
mishaps that could— 

(1) Interrupt DoD operations; 

(2) Delay project or product 
completion dates; 

(3) Adversely impact DoD mission 
readiness, production base, or 
production capabilities; 

(4) Damage or destroy DoD property; 
or 

(5) Cause injury to DoD personnel. 

(b) This policy is implemented by DoD 
Manual 4145.26-M, DoD Contractors’ 
Safety Manual for Ammunition and 
Explosives, which is incorporated into 
contracts under which ammunition and 
explosives are handled. The manual 
contains mandatory safety requirements 
for contractors, except when work is to 
be performed on a Government-owned 
installation. The contracting officer may 
use the ammunition and explosives 
regulation of the DoD component or 
installation as a substitute for, or 
supplement to, DoD Manual 4145.26-M, 
as long as the contract cites these 
regulations. 


223.370-4 Procedures. 

(a) Preaward phase.—(1) Waiver of 
the mandatory requiremenis. (i) If the 
contracting officer wishes either to omit 
the clause at 252.223-7001 from 
solicitations and contracts or to waive 
the mandatory requirements of the 
manual, obtain approval of— 

(A) The safety personnel responsible 
for ammunition and explosives safety; 


and 

(B) The head of the contracting 
activity. 

(ii) If the contracting officer decides to 
waive the mandatory requirements 
before award, the contracting officer 
shall set forth in the solicitation, or in an 
amendment of the solicitation, the 
specific requirements to be waived. 
~ (iii) If the head of the contracting 
activity declines to approve a request 
for waiver, but the prospective 
contractor agrees to take corrective 
action to bring the operation into 
compliance, make the corrective action 
a part of the resulting contract. 

(2) Transportation considerations. If 
shipment of ammunition and explosives 
is involved in the contract, address in 
the schedule of the contract the 
applicable Department of 
Transportation or Military Traffic 
Management Command requirements 
and any other requirements for 


transportation, packaging, marking, and 
labeling. 

(3) Disposition of excess. Include 
instructions within the contract 
concerning final disposition of excess 
Government furnished material 
containing ammunition and explosives, 
including defective or rejected supplies. 

(4) Preaward survey. Before awarding 
any contract, including purchase orders, 
involving ammunition and explosives, 
obtain a preaward ammunition and 
explosives safety survey. If the 
prospective contractor proposes 
subcontracting any ammunitions or 
explosive work, include a review of the 
subcontractor's facility in the preaward 
survey. 

(b) Postaward phase.—{1) Contract 
administration office responsibility. (i) 
The contract administration office is 
responsible for verifying that the safety 
requirements of the clause at 252.223— 
7001, Safety Precautions for Ammunition 
and Explosives, are being implemented 
in a manner that will reduce, to the 
maximum extent practicable, or 
eliminate the probability of a mishap 
occurring. 

(ii) The clause at 252.223-7001 
requires the contractor to submit to the 
administrative contracting officer (ACO) 
any postaward requests for a waiver of 
the contract safety standards, a site plan 
modification, or a construction review. 
The ACO shall review any request and 
make recommendations to the 
contracting officer. The contracting 
officer shall make a decision after 
following the procedures in paragraph 
(a)(1) of this subsection. 

(A) If the request arrives at the 
contracting office without evidence that 
the ACO has seen it, immediately send 
it to the ACO for review and 
recommendations. 

(B) When the contracting officer has 
made a determination approving or 
disapproving the contractor’s request, 
send the determination to the ACO for 
transmission to the contractor. 

(2) Subcontracts. (i) The clause at 
252.223-7001, Safety Precautions for 
Ammunition and Explosives, requires 
the contractor to notify the contracting 
officer when placing a subcontract for 
ammunition and explosives. The 
contracting officer should coordinate 
with the safety personnel and request 
supporting contract administration in 
accordance with FAR 42.204. If the 
contracting officer believes the nature of 
the subcontract work poses a potential 
danger to Government property, 
Government personnel, production 
capability, or contract completion, 


_ request supporting contract 


administration. 


(ii) If the preaward safety survey 
identified areas in which a 
subcontractor was not complying with 
the manual, and the subcontractor was 
supposed to correct the deficiencies 
before start-up, the contracting officer 
shall require a preoperations survey to 
verify that the corrections were made. 

(iii) When postaward safety reviews 
by the Government uncover any safety 
deficiencies in the subcontractor’s 
operation, the review team shall inform 
the ACO cognizant of the subcontractor, 
who shall immediately notify the ACO 
cognizant of the prime contractor. The 
ACO cognizant of the prime shall inform 
the prime contractor of deficiencies 
requiring correction. The notifications 
shall be made by the most expeditious 
means appropriate to the circumstance. 
If a critical safety deficiency poses an 
imminent danger, the ACO cognizant of 
the prime shall make the notifications 
by the most expeditious means 
available. 


223.370-5 Contract clauses. | 


Use the clauses at 252.223-7001, 
Safety Precautions for Ammunition and 
Explosives, and 252.223-7002, Change in 
Place of Performance—Ammunition and 
Explosives, in all solicitations and 
contracts for acquisition to which this 
section applies. 


223.371 Radioactive material. 


223.371-1 Policy. 


DoD policy is to require contractors 
shipping radioactive material to give 
notice sufficiently in advance of 
shipment so that receiving activities can 
take proper health and safety 
precautions and obtain all legally 
required licenses. 


223.371-2 Procedures. 

(a) Notice of delivery. (1) The 
contracting officer shall require 
contractors supplying radioactive 
material to notify the contracting officer 
before delivery. 

(2) Upon receipt of contract 
notification of the impending delivery of 
radioactive materials, the contracting 
officer shall notify the receiving 
activities so that appropriate safeguards 
can be taken. 

(b) Waiver of notice. The contracting 
officer may waive the notification 
required of the contractor if— 

(1) The contractor certifies that a 
notification on prior deliveries is still 
accurate; and 

(2) The cognizant technical 
representatives agree. 





223.371-3 Contract clause. 


(a) Use the clause at 252.223-7003, 
Notice of Radioactive Materials, in 
solicitations and contracts for supplies 
which are, or which contain— 

(1) Radioactive material requiring 
specific licensing under the regulations 
issued pursuant to the Atomic Energy 
Act of 1954; or 

(2) Radioactive material not requiring 
specific licensing in which the specific 
activity is greater than 0.002 microcuries 
per gram, or the activity per item equals 
or exceeds 0.01 microcuries. 

(b) Such supplies include but are not 
limited to— 

(1) Aircraft; 

(2) Ammunition; 

(3) Missiles; 

(4) Vehicles; 

(5) Electronic tubes; 

(6) Instrument panel gauges; 

(7) Compasses; and 

(8) Identification markers. 

(c) Insert in paragraph (a) of the 
clause at 252.223-7003 the number of 
days in advance of delivery that the 
contractor must provide notification. 
Determine the number of days for the 
advance notice in coordination with the 
radiation protection officer, who will 
ensure that the proper license, 
authorization or permit is obtained 
before receipt of the radioactive 
material. 


Subpart 223-5—Drug-Free Workplace 


223.570 Drug-free work force. 


223.570-1 Definitions. 

Employee in a sensitive position and 
“illegal drugs,” as used in this section, 
are defined in the clause at 252.223- 
7004, Drug-Free Work Force. 


223.570-2 Policy. 


DoD policy is to ensure that its 
contractors maintain a program for 
achieving a drug-free work force. 


223.570-3 General. 

(a) The use of illegal drugs is 
inconsistent with the law-abiding 
behavior expected of all citizens. 
Employees who use illegal drugs tend to 
be less productive, less reliable, and 
prone to greater absenteeism. The use of 
illegal drugs by contractor employees 
results in the potential for increased 
cost, delay, and risk in the performance 
of a Government contract. 

(b) If a contractor's employees use 
illegal drugs at any time, it can— 

(1) Impair their ability to perform 
tasks that are critical to proper contract 
performance; 

(2) Increase the potential for accidents 
and for failures that car pose a serious 


threat to the national security, health, 
and safety; 

(3) Cause less than the complete 
reliability, stability, and good judgment 
required of an individual who has 
access to sensitive information; 

(4) Create the possibility for coercion, 
influence, and irresponsible action 
under pressure that may post a serious 
risk to national security, health, and 
safety. 


223.570-4 Contract clause. 


(a) Use the clause at 252.223-7004, 
Drug-Free Work Force, in all 
solicitations and contracts— 

(1) That involve access to classified 
information; or 

(2) When the contracting officer 
determines that the clause is necessary 
for reasons of national security or for 
the purpose of protecting the health or 
safety of those using or affected by the 
product of, or performance of, the 
contract. 

(b) Do not use the clause in 
solicitations and contracts for— 

(1) Commercial or commercial-type 
products (see FAR 11.001); or 

(2) Performance or partial 
performance outside the U.S., its 
territories, and possessions, unless the 
contracting officer determines such 
inclusion to be in the best interest of the 
Government. 


6. Part 225 is revised to read as 
follows: 


PART 225—FOREIGN ACQUISITION 


Sec. 

225.000 Scope of part. 
225.000-70 Definitions. 
225.000-71 General guidelines. 


Subpart 225.1—Buy American Act— 

Supplies 

225.102 Policy. 

225.103 Agreements with certain foreign 
governments. 

225.105 Evaluating offers. 

225.107 Acquisition from or through other 
Government agencies. 

225.108 Excepted articles, materials, and 
supplies. 

225.109 Solicitation provisions and 
contracts clauses. 

225.108-70 Additional provisions and 
clauses. 


Subpart 225.2—Buy American Act— 

Construction Materials 

225.202 Policy. 

225.205 Solicitation provision and contract 
clause. , 

225.205-70 Additional clause. 


Subpart 225.3—Balance of Payments 

Program 

225.302 Policy. 

225.303 Procedures. 

225.305 Solicitation provision and contract 
clause. 
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225.305-70 Additional clause. 


Subpart 225.4—Purchases Under the Trade 

Agreements Act of 1979 

225.401 Definitions. 

225.402 Policy. 

225.403 Exceptions. 

225.403-70 Products subject to the Trade 
Agreements Act. 

225.405 Procedures. 

225.407 Solicitation provision and contract 
clause. 


Subpart 225.6—Customs and Duties 

225.602 Policy. 

225.603 Procedures. 

225.604 Exempted supplies. 

225.605 Contract clause. 

225.605-70 Additional solicitation 
provisions and contract clauses. 


Subpart 225.7—Restrictions on Certain 
Foreign Purchases”. 

225.702 Restrictions. 

225.703 Exceptions. 

225.704 Contract clause. 

225.704-70 Additional clause. 


Subpart 225.8—Internation! Agreements 
and Coordination 


225.801 International agreements. 

225.802 Procedures. 

225.802-70 Contracts for performance 
outside the U.S. 

225.870 Contracting with Canadian 
contractors. 

225.870-1 General. 

225.870-2 Solicitation of Canadian 
contractors. 

225.870-3 Submission of offers. 

225.870-4 Contracting procedures. 

225.870-5 Contract administration. 

225.870-6 Termination procedures. 

225.870-7 Acceptance of Canadian supplies. 

225.870-8 Industrial security. 

225.871 North Atlantic Treaty Organization 
(NATO) cooperative projects. 

225.871-1 Scope. 

225.871-2 Definitions. 

225.871-3 General. 

225.871-4 Statutory waivers. 

225.871-5 Directed subcontracting. 

225.871-6 Disposal of property. 

225.871-7 Congressional notification. 

225.872 Contracting with qualifying country 
sources. 

225.872-1 General. 

225.872-2 Applicability. 

225.872-3 Solicitation procedures. 

225.872-4 Evaluation of offers. 

225.872-5 Contract administration. 

225.872-6 Audit. 

225.872-7 Industrial security for qualifying 
countries. 

225.872-8 Subcontracting with qualifying 
country sources. 


Subpart 225.9—Additional Foreign 

Acquisition Clauses 

225.901 Omission of examination of records 
clause. J 

Subpart 225.10—Sanctions for Violations of 

Export Controls 

225.1003 Exceptions. 
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225.7000 Scope of subpart. 

225.7001 Definitions. 

225.7002 Restrictions on food, clothing, 
fabrics, and speciality metals. 

225.7002-1 Restrictions. 

225.7002-2 Exceptions. 

225.7002-3 Preference for domestic wool. 

225.7002-4 Contract clauses. 

~~ Restriction on hand or measuring 
tools. 

225.7003-1 Restriction. 

225.7003-2 Contract clause. 

225.7004 Restriction on machine tools and 
powered and non-powered valves. 

225.7004-1 Applicability. 

225.7004-2 Authorization Act restrictions 
(FY1990-1991). 

225.7004-3 Appropriations Act restrictions 
(FY1987-1989). . 

224.7004-4 U.S. or Canadian origin. 

225.7004-5 Contract clauses. 

225.7005 Restriction on manual typewriters. 

225.7006 Restrictions on construction or 
repair of vessels in foreign shipyards. 

225.7007. Restriction on acquisition of 
foreign buses. 

225.7008 Restriction on research and 
development. 

225.7009 . Restriction on aircraft ejection 
seats, 

225.7010 Restriction on certain chemical 
weapons antidote. 

. 225.7011 Restriction on Strategic Defense 
Initiative research, development, test, 
and evaluation. 

225.7011-1 Definitions. 

225.7011-2 Restriction. 

225.7011-3 Exceptions. 

225.7011-4 Procedures. 

225.7011-5 Solicitation provision. 

225.7012 Restriction on anchor and mooring 
chain. 

225.7012-1 Restriction. 

225.7012-2 Exception. 

225.7012-3 Contract clauses. 

225.7013 Restriction on polyacrylonitrile 
(PAN) based carbon fibers. 

225.7013-1 Restriction. 

225.7013-2 Contract clause. 


Subpart 225.71—Other Restrictions on 
Foreign Purchases 


225.7100. Scope of subpart. 
225.7101 Definitions. 
225.7102 Policy. 

225.7103 Exceptions, 
225.7104 Waivers. 
225.7105 Contract clause. 


Subpart 225.72—Overseas Distribution of 
Defense Subcontracts 


225.7200 Scope of subpart. 
225.7201 Applicability. 
225.7202 Exception. 
225.7203 Contract clause. 


Subpart 225.73—Acquisitions for Foreign 
Military Sales 


225.7300 Scope of subpart. 

225.7301 General. 

225.7302 Procedures. 

225.7303 Pricing acquisitions for foreign 
military sales. 


225.7303-1 Contractor sales to other foreign 
customers. 

225.7303-2 Cost of doing business with a 
foreign government or an international 
organization. 

225.7303-3  Government-to-government 
agreements, 

225.7303-4 Sales commissions and 
contingent fees. 

225.7304 Source selection. 

225.7305 Limitation of liability. 

225.7306 Exercise of options for foreign 
military sales. 

225.7307. Implementation of offset 
arrangements negotiated pursuant to 
foreign military sales agreements. 

225.7307-1 General. 

225.7307-2 Procedures. 

225.7308 Contract clauses. 

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 

Directive 5000.35, FAR subpart 1.3. 


225.000 Scope of part. 

This part also provides policy and 
procedures for— 

(1) Foreign military sale acquisitions; 
and 

(2) Acquisitions involving work to be 
performed in foreign countries. 


225.000-70 Definitions. 

As used in this part— 

(a) Defense equipment means any 
equipment, item of supply, component, 
or end product purchased by the DoD. 

(b) Domestic end product has the 
meaning given in the clause at 252.225- 
7001, Buy American Act and Balance of 
Payments Program, instead of the 
meaning in FAR 25.101. 

(c) Nondesignated country end 
product means any end product which is 
not.a U.S. made end product or a 
designated country end producL 

(d) Nonqualifying country and 
nonqualifying country component are 
defined in the clause at 252.225-7001, 
Buy American Act and Balance of 
Payments Program. 

(e) Nonqualifying country end product 
means an end product which is neither a 
domestic nor qualifying country end 
producL 

(f) Nonqualifying country offer means 
an offer of a nonqualifying country end 
product, including the price of 
transportation to destination. 

(g) Qualifying country is a term used 
to describe certain countries with 
memoranda of understanding or 
international agreements with the 
United States. These countries are listed 
in 225.872-1. 

(h) Qualifying country component and 
qualifying country end product are 
defined in the clause at 252.225-7001, 
Buy American Act and Balance of 
Payments Program. 

(i) Qualifying country offer means an 
offer of a qualifying country end 


product, including the price of 
transportation to destination. 

(j) Source, when restricted by such 
words as foreign, domestic, qualifying 
country, etc., refers to the actual 
manufacturer or producer of the end 


_ product or component. 


(k) U.S. made end product is defined 
in the clause at 252.225-7007, Trade 
Agreements Act. 


225.000-71 General guidelines. 


To apply the policies and procedures 
of this part, analyze and evaluate offers 
of foreign end products generally as 
follows— 

(a) Statutory or policy restrictions. (1) 
Determine whether the product is 
restricted by— 

(i) DoD Authorization or 
Appropriations Acts (see subpart 
225.70); or 

(ii) DoD policy (see subpart 225.71). 

(2) If the product is restricted, apply 
the restrictions in subpart 225.70 or 
225.71. 

(3) If the product is not restricted, 
consider the applicability of memoranda 
of understanding and other international 
agreements (see 225.872). 

(b) Memoranda of understanding or 
other international agreements. (1) 
Determine whether the offered product 
is the product of one of the countries 
(qualifying country), listed in 225.872-1. 

(2) If the product is the product of a 
qualifying country, evaluate the offer 
under 225.105 and 225.872-4. 

(c) Trade Agreements Act. (1) 
Determine whether the product is 
covered by the Trade Agreements Act 
(see subpart 225.4). 

(2) If the product is an eligible product 
under Subpart 225.4, evaluate the offer 
under FAR 25.402 and 225.105. 

(3) If the product is not an eligible 
product, a qualifying country end 
product, or a U.S. made end product, 
purchase of the foreign end product may 
be prohibited (see FAR 25.402(c) and 
225.402{c). 

(d) Contractors controlled by terrorist 
nations. {1) Determine whether the 
contractor is controlled by a terrorist 
nation. 

(2) If the contractor is controlled by a 
terrorist nation, comply with 209.104- 
1(g). 

(e) Buy American Act and Balance of 
Payments Program. See the evaluation 
procedures in 225.105. 


Subpart 225.1—Buy American Act— 
Supplies . 


225.102 Policy. 


(a)(2) The cost of a domestic end 
product is unreasonable if it is not the 


BEST COPY AVAILABLE 





low evaluated offer when evaluated 
under 225. 105. 


caus tor pobune in Sa85O8. 
(B) Nommaily, use the evaluation 
procedures in 225.105, but consider 


exception where the purposes of the Buy 
American Act are not served. For 
example, a public interest exception 
may be appropriate if— 

(1) Accepting the low domestic offer 
will involve substantial foreign 


expenditures; or 
(2) Accepting the low foreign offer will 
involve substantial domestic 


expenditures. 

(C) A determination to grant a public 
interest exception under 
(a)(3)(B) of this section shall be made by 


po 

(1) Head of the contracting activity for 
acquisitions under $100,000; or 

(4) Agency head for acquisitions of 
$100,000 or more. 

(b)(i) A determination that an article, 
material, or supply is not reasonably 
available is required where no domestic 
offer is received or when domestic offers 
are insufficient to meet the requirement 
and award is to be made on a 


nongualifying country end product. 
ond The determination must be 


proved— 

OFA) P At a level above the contracting 
officer, if the acquisition is estimated 
not to exceed $25,000; 

(B) By the chief of the contracting 
office if the acquisition is estimated not 
to exceed $250,000; 

(C) By the head of the contracting 
activity (HCA) or immediate deputy, or 
in the case of the Defense Advance 
Research Projects Agency (DARPA), the 
Director, DARPA, if the acquisition is 
estimated not to exceed $2 million; or 

(D) By the head of the agency, or 
designee at a ievel no lower than an 
HCA, if the acquisition is estimated to 
exceed $2 million. 

(iii) A determination as te whether an 
article, material, or supply is reasonably 
available is not required for— 

(A) End products or components listed 
in 225.108(d)(1) or FAR 225.108{d}{1}, 

(B) Acquisitions for spare 

parts when the acquisition 
is restricted to the original manufacturer 
or supplier; or 

{C) Acquisition of foreign drugs by the 
Defense Personnel Support Center when 
the Chief of the Division of Technical 
Operations, Directorate of Medical 
Material, determines that only the 
requested foreign drug will fulfill the 
requirements: 

(iv) Under coordinated acquisition 
(see subpart 208.70), the determination is 
the responsibility of the requiring 


department when the requiring 
department specifies acquisition of a 
foreign end product. 


225.103 Agreements with certain foreign 
governments. 


See 225.872. 
225.105 Evaluating offers. 


Use the following procedures instead | 


of these in FAR 25.105. 

(1) Evaluate offers by adding a 50 
percent factor to the price {including 
— of each nonqualifying country 
offer, 

(i) Nonqualifying country offers — 
include duty in the offered price. 
Evaluate based on inclusion of duty, 
regardless of whether duty is to be 
included in the award. 

(ii) When a nonqualifying country 
offer includes more than one line item, 
apply the 50 percent factor— 

{A) Qn an item-by-item basis; or 

(B) On a group of items, if the 
solicitation specifically provides for 
award on a group basis. 

(2) When there are no domestic offers 
or when a qualifying country offer is 
lower than any domestic offer, evaluate 
offers without the 50 percent factor. 

fi) if duty is to be exempted through 
the inclusion of the clause at FAR 


52.225-10, Duty-Free Entry, evaluate the . 


nonqualifying country offer exclusive of 
duty by reducing the offered price by the 
amount of duty identified in the clause 
at 252.225-7003, Information for Duty- 
Free Entry Evaluation. 

(ii) If duty is not to be exempted and 
duty is to be paid by the Government, 
evaluate the nonqualifying country offer 
inclusive of duty. 

(3) Treat offers of eligible products 
under acquisitions subject to the Trade 
Agreements Act as if they were 
qualifying country offers. 

(4) if these evaluation procedures 
result in a tie between a nanqualifying 
country offer and a domestic offer, make 
award on the domestic offer. 

{5}G) There are two tests that must be 
met to determine whether a 
manufactured item is a domestic end 
product— 

{A) The end product must have been 
manufactured in the United States; and 

(B) The cost of its U.S. and qualifying 
country components mrust exceed 50 
percent of the cost of all of its 
components. This test is applied to the 
prime contract only, and not to 
individual subcontracts. 

(ii) Because of the component test, the 
definition of “domestic end product” is 
more restrictive than the definition for— 

{A} “US. made end product” ender 
the Trade Agreements Act; 
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(B) “Domestically der . 

manufactured products” under small 
business set-asides or small business- 
small purchase set-asides; and 

(C) Products of small businesses 
under FAR part 19. 

(iii) If an offer is for a “U.S. made end 
product,” Brena a produced end 
product,” or the product of a: smail 
business, but i is not a “‘domestic end 
product” as defined in the clause at 
252.225-7001, Buy American Act and 
Balance of Payments Program, treat the 
offer as a nonqualifying country offer. 


225.107 Acquisition from or through other 
Government agencies. 

Contracting activities must apply the 
evaluation procedures in 225.105 when 
using Federal supply schedules. 


225.108 Excepted articles, materials, and 
supplies. 


(aij DoD has determined that the 
articles, materials, and supplies listed in 
FAR 25.108{(d}(1) and in paragraph (d}{1} 
of this section, when purchased as end 
items or components, are not mined, 
produced, or manufactured in the United 
States in sufficient and reasonably 
available commercial quantities of a 
satisfactory quality. Regard these items 
or components as being of domestic 
origin when incorporated in— 

(A) An end product er constraction 
material manufactured in the United 
States; 

or 

(B) A qualifying country end product 

er construction material. {For 


construction material, see FAR subpart 
25.2.) 

(ii) Scrap is domestic in origin if 
generated in, cofiected in, and prepared 
for processing in the United States. 

(d)(1) Aluminum clad steel wire. 
Sperm oil. 


225.169 Solicitation provisions and 
contract clauses. 

(a) Use the provision at 252.225-7000, 
Buy American Act-Balanve of Payments 
Program Certificate, instead of the 
provisions at FAR 52.225-1, Buy 
American Certificate, and FAR 52.225-6, 
Balance of Payments Program 
Certificate. Use the provision in any 
solicitation which inchades the ime at 
252.225-7001, Buy American Act and 
Balance of Payments Program, unless 
the solicitation includes the clause at 
252.225-7007, Trade Agreements Act. 

{b) Fer oral solicitations inform 
prospective vendors that only domestic 
and qualifying country end products are 
acceptable, except nonqualifying 
country end products are acceptable if— 

(i) The items are excepted either on a 
blanket or an individual basis; or 
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(ii) The price of the nonqualifying | 
country end product is the low offer 
under the evaluation procedures in 
225.105. 

(d) Use the clause at 252.225-7001, Buy 
American Act and Balance of Payments 
Program, instead of the clauses at FAR 
52.225-3, Buy American Act-Supplies, 
and FAR 52.225-7, Balance of Payments 
Program, in solicitations and contracts 
for supplies or services which require 
the furnishing of supplies. Do not use the 
clause in solicitations and contracts— 

(i) Utilizing small purchase 
procedures; 

(ii) If an exception to the Buy 
American Act or Balance of Payments ~ 
Program is known to apply; or 

(iii) If nonqualifying country end 
products are ineligible for award, 
including— 

(A) End products restricted to 
domestic or domestic and qualifying 
country sources under Appropriations 
and Authorization Act restrictions (see 
subpart 225.70); 

(B) End products restricted to 
domestic or domestic and Canadian 
sources (see subpaft 225.71); and 

(C) End products restricted under the 
authority of FAR 6.302-3. 


225.109-70 Additional provisions and 
clauses. 

(a) Use the clause at 252.225-7002, 
Qualifying Country Sources as 
Subcontractors, in all solicitations and 
contracts that include the clause at 
252.225-7001, Buy American Act and 
Balance of Payments Program, or the 
clause at 252.225-7007, Buy American 
Act, Trade Agreements Act, and 
Balance of Payments Program. 

(b) Use the provision at 252.225-7003, 
Information for Duty-Free Entry 
Evaluation, in all solicitations that 
include the clause at 252.225-7001, Buy 
American Act and Balance of Payments 
Program, or the clause at 252.225-7007, 
Buy American Act, Trade Agreements 
Act, and Balance of Payments Program. 

(c) When only domestic end products 
are acceptable, the solicitation must 
make a statement to that effect. 


Subpart 225.2—Buy American Act— 
Construction Materials 


225.202 Policy. 


(b) A nonavailability determination is 
not required for construction materials 
listed in FAR 25.108(d)(1) or in 
225.108(d)(1). For other materials, a 
nonavailability determination must be 
approved at the levels specified in 
225.102(b)(i). Use the estimated value of 
the construction materials to determine 
the approval level. 


225.205 Solicitation provision and 
contract clause. . 


225.205-70 Additional clause. 


Use the clause at 252.225-7004, 
Nondomestic Construction Materials, in 
solicitations and contracts if 
construction materials may be used 
without regard to the Buy American Act. 
List the excepted items in the clause. 


Subpart 225.3—Balance of Payments 
Program 


225.302 Policy. 


(a) DoD implements the Balance of 
Payments Program using evaluation 
factors similar to those which implement 
the Buy American Act. The Balance of 
Payments Program restrictions— 

(i) Apply to acquisitions for foreign 
military sales; 

(ii) Do not apply to services, except 
services which require the furnishing of 
-_ items (e.g., leasing of equipment); 
an 

(iii) Do not apply to qualifying country 
end products. 

(b)(i) Before solicitation, the 
determinations required by FAR 
25.302(b) (2) and (3), or a determination 
that the cost of acquiring domestic end 
products or services is unreasonable 
(FAR 25.303(b)), may be made by the 
following individuals or their immediate 
deputies— 


Army 


Deputy Chief of Staff for Procurement, U.S. 
Army Material Command 

Commander in Chief, U.S. Army, Europe and 
DCSLOG, U.S. Army, Europe 

Commander, Eighth U.S. Army and Chief of 
Staff, Eighth U.S. Army 

Commander, Corps of Engineers Command 

Commander, U.S. Army, Japan 

Commander, U.S. Army Medical Research 
and Development Command 

Commander, U.S. Army Forces Command 

Commander, U.S. Army, South 


Navy 


Commander-in-Chief, U.S. Naval Forces, 
Europe 

Commander, U.S. Naval Forces, Japan 

Commander, U.S. Naval Forces, Philippines 

Commander-in-Chief, U.S. Atlantic Fleet 

Commander, Naval Logistics Command, 
Pacific Fleet 

Commander, Military Sealift Command 

Commandant, U.S. Marine Corps 

Commander, Naval Facilities Engineering 
Command 

Commanding General, III Marine Amphibious 
Force 


Air Force 

Commander, U.S. Air Forces in Europe 
Commander, Pacific Air Force 
Commander, Military Airlift Command 
Commander, Air Force Logistics Command 


Commander, Air Force Systems Command 
Commander, Strategic Air Command 


Commander, Tactical Air Command 

Commander, Air Force Communications 
Command 

Commander, Space Command 


Defense Logistics Agency 
Executive Director, Contracting 


Defense Communications Agency 
Director 


(ii) The authority to make the 
determinations required by FAR 
25.302(b) (2) and (3) may be redelegated 
for acquisitions estimated at $500,000 or 
less in foreign cost. 

(3)(A) This authority is not intended 
for use in making repetitive supply 
acquisitions or acquisitions of total 
annual supply requirements of items 
available in the United States but not 
available within the time required. 

(B) DoD has determined that 
requirements for the items on the lists at ~ 
FAR 25.108(d)(1) and at 225.108(d)(1) can 
only be filled by a foreign end product. 

(4) DoD has determined the following 
items can only be acquired or performed 
in the country concerned— 

(A) Maintenance and repair of, and 
acquisition of spare parts for, foreign 
manufactured vehicles, equipment, 
machinery, and systems; provided, in 
the case of spare parts, the acquisition is 
restricted to the original manufacturer or 
its supplier in accordance with DoD 
standardization policy (see DoD 
Directive 4120.3, Defense 
Standardization and Specification 
Program); 

(B) Industrial gases; 

(C) Brand drugs specified by the 
Defense Medical Materiel Board; 

(D) Bulk construction materials: sand, 
gravel, and other soil materials, stone, 
concrete masonry units, and fired brick; 
and 

(E) Overhaul and repair of vessels, 
aircraft, and vehicles which— 

(1) Are home-ported/stationed/ 
deployed overseas; and 

(2) Cannot practically return to the 
United States or to U.S. operated repair 
facilities. 

(F) Ready-mixed asphalt and portland 
cement concrete, provided that foreign 
cost is estimated at not more than 
$100,000. : 

(c)(i) This does not apply to 
acquisitions for construction materials 
and equipment for use outside the 
United States. 

(ii) The differential is determined 
through the estimating process and 
applied before solicitation. 

(iii) Purchase of materials, equipment, 
and supplies for construction overseas 
shall generally be the responsibility of 
the contractor performing the work; but 
where necessary to comply with foreign 





law, to avoid taxation, or to obtain other 
advantages, consider direct purchase. 
Consider savings that may be obtained 
by exemptions from import and other 
taxes end, to the extent economical, 

take advantage of tax exemptions 
available under existing agreements. 


225.303 Procedures. 

(a) Solicitation of offers. When 
soliciting orally, advise vendors that 
only domestic and qualifying country 
end products are acceptable unless an 
exception applies or the price of a 
domestic end product is unreasonable. 

(b) Evaluation. {i) Use the evaluation 
procedures in 225.105 {except the 
treatment of duty may differ} instead of 
the evaluation procedures in FAR 
25.303(b). 

(A) Nonqualifying country offers may 
‘not include duty when delivery is 
overseas. 

(B) The U.S. Government cannot 
guarantee the exemption of duty for 
components or end products imported 
into foreign countries. 

(C) Foreign governments may impose 
duties, and offers including such duties 
must be evainated as offered. 

(ii) Where the evaluation procedures 
in 225.105 result in the award of a 
nonqualifying country end product, the 
acquisition of domestic end products is 
unreasonable or inconsistent with public 
interest. If no domestic end product 
offers are received, the determination in 
FAR 25.302(b}(3) is not required. 


225.305 Solicitation provision and 
contract clause. 


225.305-76 Additional clause. 

Use the clause at 252.225-7005, 
Identification of Expenditures in the 
United States, in solicitations and 
contracts which include the clause at— 

(a) 252.225-7001, Buy American Act 
and Balance of Payments Program; or 

(b) 252.225-7007, Trade Agreements 
Act. 


Subpart 225.4—Purchases Under the 
Trade Agreements Act of 1979 
225.401 Definitions. 

Eligible product means, instead of the 
definition at FAR 25.401, a designated or 


Caribbean Basin country end product in 
the categories listed in 225.403-70. 


225.402 Policy. 

(a) For solicitations 
multiple line items, estimate the value of 
the acquisition as follows: 

(i) Total {add together) all line items 
of eligible products thet represent the 
same item and differ only as to delivery 
period or location. 


(ii) Consider individually (do not add 
together) essentially different fine items 
of eligible products that are combined in 
a single solicitation. 

{1) See 225.105 for evaluation of 
eligible products and U.S. made 
products. 

(c}(i) Nondesignated country end 
products subject to the Act may also be 
acquired if they are qualifying country 
end products. 

(ii) National interest waivers under 
section 302(b)(2) of the Act are approved 
on a case-by-case basis. Except as 
delegated in paragraphs {c)(ii) (A}, {B), 
and (C) of this section, a request fora 
national interest waiver shall include 
supporting rationale and be submitted 
under department/agency procedures to 
the Deputy Assistant Secretary of 
Defense (Procurement). 

(A) The chief of the contracting office 
may approve a national interest waiver 
on the basis of nonavailability when— 

(2) The solicitation is synopsized in 
accordance with FAR 5.203; 

(2) The acquisition is made under full 
and open competition; and 

(3) Offers of U.S. made, qualifying 
country, or eligible products from 
responsive, responsible offerors are 
either— 

(1) Not received; or 

{ii) Insufficient to fill the 
Government's requirements. In these 
cases, accept all responsive, responsible 
offers of U.S. made, qualifying country, 
and eligible preducts before accepting 
any other offers. 

(B) The head of the contracting 
activity may approve a national interest 
waiver for a purchase by an overseas 
purchasing activity of products critical 
to the support of U.S. forces stationed 
abroad. The waiver must be supported 
by a written statement from the 
commander of the requiring activity 
stating that the requirement is critical 
for the support of U.S. forces stationed 
abroad. 

(C) The Commander, Defense Fuel 
Supply Center, may approve national 
interest waivers for purchases of fuel for 
use by U.S. forces overseas. 


225.403 Exceptions. 

(c) The evaluation preference for 
small disadvantaged businesses in 
subpart 219.70 does not displace an offer 
of an eligible product. 

(d)(1)(A) If a department or agency 
considers an individual acquisition of a 
product to be indispensable for national 
security or national defense purposes 
and apprepriate for exclusion from the 
provisions of FAR subpart 25.4, it may 


submit a request with supporting 
rationale to the Deputy Assistant 
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Secretary of Defense (Procurement) 
(DASD(P9). 

(B) The following national security/ 
national defense exceptions do not 
require appreval by DASDIP}— 

{7} Where purchase from 
sources is restricted by the DoD annual 
Appropriations or Authorization Acts 
(see subpart 225.70) or by the 
establishment of required sources of 
supplies and services under FAR part 8. 

(2) Where competition foreign sources 
is restricted under the authority of FAR 
6.302-3(a)(2)(i). Provide DASD(P} a copy 
of the justification for restricting 
competition in accordance with FAR 
25.402{e) and FAR 8.303-1{d). 


225.403-70 Products subject to the Trade 
Agreements Act. 


Foreign end products subject to the 
Trade Agreements Act are those in the 
following Federal supply groups (FSG). 
If a product is not in one of the listed 
groups, the Trade Agreements Act does 
not apply. As noted in FAR 25.401, 
Caribbean Basin country end products 
are limited to those end products which 
are eligible for duty-flee treatment under 
19 U.S.C. 2703{b). The list of products 
has been annotated to indicate those 
products which, due to this limitation, 
are eligible for designated countries, but 
are not presently eligible for Caribbean 
Basin countries. 


FSG and Category/Description 

22 Railway equipment 

23 Motor vehicles, trailers, and cycles 
(except 2350 and buses under 2310) 
Tractors 
Vehicular equipment components 
Tires and tubes 
Engine accesseries 
Mechanical power transmission 
equipment 
Woodworking machinery and equipment 
Metalworking machinery {except 3408, 
3410-3419, 3426, 3433, 3441-3443, 3446, 
3448, 3449, 3460, 3461) 
Service and trade equipment 
‘Special industry machinery (except 3690} 
Agricultural machinery and equipment 
Construction, mining, excavating, and 
highway maintenance equipment . 
Materials handling equipment 
Rope, cabie, chain and fittings 
Refrigeration and air conditioning 
equipment E 
Fire fighting, rescue and safety 
equipment 
Pumps and compressors . 
Furnace, steam —— drying 


equipment (except 4470} 

Plumbing, heating, and sanitafion 
equipment 

Water purification and sewage treatment 
equipment 

Piping, tubing, hose, and fitting 

Valves 

Maintenance and repair shop equipment 
(except 4920-4927, 4931-4935, 4960} 





Measuring tools 
Hardware and abrasives 
Prefabricated structures and scaffolding 
Lumber, millwork, plywood, and veneer 
Construction and building materials. 
Electric wire, and power and distribution 
equipment 
Lighting fixtures and lamps 
Alarm and signal systems 
Medical, dental, and veterinary 
equipment and supplies 
Instruments and laboratory equipment 
(except aircraft clocks under 6645}—See 
FAR 25.401 exclusion of certain watches 
and watch parts for certain Caribbean 
Basin countries. 
Photographic equipment 
Chemicals and chemical products 
Training aids and devices 
General. purpose ADPE, software, 
supplies, and support equipment 
Furniture 

| Household and commercial furnishings 
and appliances 
Food preparation and serving equipment 
Office machines, visible record 
equipment and ADP equipment 
Office supplies and devices 
Books, maps, and other publications 
Musical instruments, phonographs, and 
home type radios 
Recreational and athletic equipment 
Cleaning equipment and supplies 
Brushes, paints, sealers, and adhesives 
Containers, packaging and packing 
supplies (except 8140) 
Luggage. (only 8460)—See FAR 25.401 for 
exclusion of luggage for Caribbean Basin 
countries 
Toitetries 
Agricultural supplies 
Live ani 
Fuels, lubricants, oils and waxes—See 
FAR 25.401 for exclusion for Caribbean 
Basin. countries. 
Nonmetallic fabricated materials 
Nonmetallic crude materials 
Ores, minerals, and their primary 
products 
Miscellaneous 


225.405 Procedures. 
(d} This. does not apply to offshore 
acquisitions or te Defense Fuel Supply 


Center post, camp, or station overseas. 
requirements (see 225.501). 


225.407 Solicitation provision and 
contract clause. 

(a)(1)} Use the provision at 252.225- 
7006, Buy American Act-Trade 
Agreements Act-Balance of Payments 
Program Certificate, instead of the 
provision at FAR 52.225-8, Buy 
American Aet-Trade Agreements Act- 
Balance of Payments Program 
Certificate, in all solicitations that 
include the clause at 252.225-7007,. 
Trade Agreements Act. 

(2)(A) Use the clause at 252.225-7007, 
‘Trade Agreements Act, instead of the 
clause at FAR 52.225-9, Buy American 
Act-Trade Agreements Act-Balance of 
Payments Program. 
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(B)} Use the clause im all solicitations: 
and contracts subject to the Trade 
Agreements Act, including solicitations 
for multiple line items, if any items is 
subject to the Act. 

(C) Application of the procedures in 
225.402(a) and the acquisition of 
noneligible and eligible products under 
the same solicitation may result in the 
application of the Trade Agreements: 
Act to only some of the items solicited. 
In such case, indicate in the schedule 
those items covered by the Act. 


Subpart 225.6—Customs and Duties 


225.602 Policy. 

(1) Sectiom XXII, chapter 98, 
subchapter VIII, item 9808.00.30 of the 
Harmonized Tariff Schedule of the 
United States authorizes duty-free 
importation of defense. supplies. 

(2) 19 U.S.C. 1309 authorizes. duty-free 
importation of certain supplies (not 
including: equipment), for vessels or 
aircraft operated by the United States 
(see FAR 25.604(b)}. 

(3), DoD will issue duty-free entry 
certificates. for— 

(i) Qualifying country supplies (end 
products and components} on all 
defense contracts; 

(ii) Eligible products (end products but 
not components) on defense contracts 
subject to the Trade Agreements Act; 


(iii) Other foreign supplies, if there is 
reasonable assurance that the 
administrative and other costs of 
processing and controlling the 


certificates will not exceed the amount 
of duty that would be paid. 


225.603 Procedures. 


(1) Issue duty-free entry certificates— 

(i) In accordance with the policy in 
225.602; 

(ii) On contracts containing the 
clauses in— 

(A) FAR 52.225-10, Duty-Free Entry; or 

(B) 252.225-7009, Duty-Free Entry— 
Qualifying Country End Products and 
Supplies; or 

(iii) On other contracts. that fall within 
one of the following categories— 

(A) Direct purchases of foreign 
supplies under a.oD prime contract, 
whether title passes at point of origin or 
at destination in the United States; 
provided, the contract states that the 
final price is exclusive of duty; 

(B) Purchases of foreign supplies. by a 
domestic prime. contractor under a cost- 
reimbursement type contract or by a 
cost-reimbursement type subcontractor 
{where no fixed-price prime or fixed- 
price subcontract intervenes between 
the purchaser and the Government), 
whether title passes at point of origin or 


at destination in the United States. If a 
fixed-price prime or fixed-price 
subcontract intervenes, follew the 
criteria stated in paragraph (1){iii)(C) of 
this section; and. 

(C) Purchases of foreign supplies by a 
fixed-price demestic prime contractor, a 
fixed-price subcontractor, ora cost-type 
subcontractor where a fixed-price prime 
contract, or fixed-price subcontract 
intervenes; provided— 

(1) The fixed-price prime contract and, 
where applicable, fixed-price 
subcontraet prices are, or are amended 
to be, exclusive of duty;. 

(2) The prime contractor and, if 
applicable, the subcontractors: 
concerned certify that— 

(i) The supplies so purchased will be 
delivered to the Government or 
incorporated in Government-owned 
property or in an end product to be 
furnished to the Government; and 

(ii) The duty will be paid if such 
supplies or any portion are used for 
other than the performance of the 
Government contract or disposed of 
other than for the benefit of the 
Government in accordance with the 
contract terms; and 

(3) Such acquisition abroad is 
authorized by the terms of the contract, 
the subcontract, or by the contracting 
officer. In army case, follow the 
procedures required by the clauses in 
FAR 52.225-10, Duty-Free Entry, and 
252.225-7009, Duty-Free Entry— 
Qualifying Country End Products and 
Supplies, to the extent practicable. 

(2} Do not issue duty-free entry 
certificates or exempt duty for end 
products, components, or supplies 
already entered into the customs 
territory of the United States for which 
duty has already been paid. 

(3) If a duty-free entry certificate is 
issued a contractor under a fixed-price 
contract based or the contractor's 
providing a domestic or qualifying 
country end product, component, or 
supply, negotiate an equitable reduction 
in the contract price if the contractor 
subsequently furnishes a nonqualifying 
country end product, component, or 
supply. 

(4) Exclude duty from the contract 
price for end products, components, or 
supplies that are being accorded duty- 
free entry. 

(5) Except as required under the 
evaluation procedures in 225.105. for the 
Buy American Act, do not evaluate duty 
for items accorded duty-free entry. 

(6) Even if duty is evaluated: -mder 
subpart 225.1, the supplies may still be 
authorized duty-free entry if to de so is 
consistent with the policies in 225.602. 


However, if the Government will pay a 
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duty, then the cost of the duty must be 
included in the contract price and 
evaluated as part of the offer. 

(b) Formal entry and release. (i) The 
administrative contracting officer 
must— 

(A) Ensure that prime contractors are 
aware of and understand any Duty-Free 
Entry clause requirements. Contractors 
should understand that failure by them 
or their subcontractors to include the 
data required by the clause will result in 
treatment of the shipment as without 
benefit of free entry under section XXII, 
chapter 98, subchapter VIII, item 
9808.00.30 of the Harmonized Tariff 
Schedule of the United States. 

(B) Upon receipt of the required notice 
of purchase of foreign supplies from the 
contractor or any tier subcontractor— 

(1) Verify the duty-free entitlement of 
goods entering under the contract; and 

(2) Review the prime contract to 
ensure that performance of the contract 
requires the foreign supplies (quantity 
and price) identified in the notice. 

(C) Upon receipt of notification from 
the contractor that it is placing a foreign 
purchase that was not identified at the 
time of contract award— 

(1) Determine whether a reduction in 
the contract price is required under the 
clause at FAR 52.225-10, Duty-Free 
Entry; 

(2) If so, make an equitable 
adjustment in the contract price, unless 
the procuring contracting officer directs 
otherwise; 

(3) Determine the price of the foreign 
supplies exclusive of duty, and advise 
the contractor that that amount will be 
the maximum dollar value of supplies 
for which duty-free entry certificates 
will be issued. 

(D) Within 20 days after receiving the 
notification of purchase of foreign 
supplies, forward the following 
information in the format indicated to 
the Commander, DCMAO New York, 
ATTN: Customs Division, International 
Logistics Office, 201 Varick Street, New 
York, NY 10014— 


We have received a contractor notification 
of the purchase of foreign supplies. I have 
verified that foreign supplies are required for 
the performance of the contract. If required, 
the prime contract price has been or will be 
adjusted. 

Prime Contractor Name and Address: 
Prime Contractor CAGE Code: 
Prime Contract Number plus Delivery Order 

Number, if applicable: 

Total Dollar Value of the Prime Contract or 

Delivery Order: 

Expiration Date of the Prime Contract or 

Delivery Order: 

Foreign Supplier Name and Address: 
Number of Subcontract/Purchase Order for 
Foreign Supplies: 


Total Dollar Value of the Subcontract for 

Foreign Supplies: 

Expiration Date of the Subcontract for 

Foreign Supplies: 

CAO Activity Address Number: 
ACO Name and Telephone Number: 
ACO Code: 

Signature: 

Title: 

(E) If a contract modification results in 
a change to any data verifying duty-free 
entitlement previously furnished to 
DCMAO New York, forward a revised 
notification including the changed data 
to DCMR New York. 

(ii) The responsibility for issuing duty- 
free entry certificates for foreign 
supplies purchased under a DoD 
contract or subcontract rests with the 
Chief, Customs Division, International 
Logistics Office, DCMAO New York. 
Upon receipt of import documentation 
for incoming shipments from the 
contractor, its agent, or the U.S. Customs 
Service, DCMAO New York will verify 
the duty-free entitlement and execute 
the duty-free entry certificate. 

(iii) Upon arrival of foreign supplies at 
ports of entry, the consignee, generally 
the contractor or its agent (import 
broker) for shipments to other than a 
military installation, will file U.S. 
Customs Forms 7501,7501A, or 7506, 
with the District Director of Customs. 

(c) Immediate entry and release. 
Importations made in the name of a DoD 
military facility or being shipped 
directly to a military facility are entitled 
to release under the immediate delivery 
procedure. 

(i) A DoD immediate delivery 
application has been approved and is on 
file at Customs Headquarters. 

(ii) The application if for an indefinite 
period and is good for all Customs 
districts, areas, and ports. 


225.604 Exempted supplies. 

(b)(i) The term “supplies” — 

(A) Includes articles known as 
“stores,” such as food, medicines, and 
toiletries, and, in addition, all 
consumable articles necessary and 
appropriate for the propulsion, 
operation, and maintenance of the 
vessel or aircraft, such as fuel, oil,. 
gasoline, grease, paint, cleansing 
compounds, solvents, wiping rags, and 
polishes. 

(B) Does not include portable articles 
necessary and appropriate for the 
navigation, operation, or maintenance of 
vessel or aircraft and for the comfort 
and safety of the persons on board, such 
as rope, bolts and nuts, bedding, china 
and cutlery, which are included in the 
term “equipment.” 

(ii) The duty-free certificate shall be 
printed, stamped, or typed on the face of 


Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Proposed Rules 


Customs Form 7501, or attached, and 
shall be executed by a duly designated 
officer or civilian official of the 
appropriate department or agency in the 
following form— 

(Date) ; 

I certify that the acquisition of this material 
constituted a purchase of supplies by the 
United States for vessels or aircraft operated 
by the United States, and is admissible free 
of duty pursuant to 19 U.S.C. 1309. 

(Name) 

(Title) 

(Organization) 


225.605 Contract clause. 


(b) The dollar amount in paragraphs 
(b)(1) and (i)}(2) of the FAR 52.225-10 
clause may be reduced appropriately in 
—— and contracts of $100,000 or 
ess. 


225.605-70 Additional solicitation 
provisions and contract clauses. 

(a) Use the clause at 252.225-7008, 
Supplies to be Accorded Duty-Free 
Entry, in all solicitations and contracts 
when— 

(1) Duty-free entry will be granted 
under the resultant contract; and 

(2) The solicitation and contract 
include the clauses at— 

(i) FAR 52.225-10, Duty-Free Entry; or 

(ii) 252.225-7009, Duty-Free Entry— 
Qualifying Country End Products and 
Supplies. 

(b) Use the clause at 252.225-- 7009, 
Duty-Free Entry—Qualifying Country 
End Products and Supplies, in all 
solicitations and contracts for supplies 
and in all solicitations and contracts for 
services involving the furnishing of 
supplies. Do not use the clause— 

(1) When simplified small purchase 
procedures are used; or 

(2) In a contract for supplies for 
exclusive use outside the United States. 

(c) Use the clause at 252.225-7010, 
Duty-Free Entry—Additional Provisions, 
in all solicitations and contracts which 
include the clause at FAR 52.225-10, 
Duty-Free Entry. 


Subpart 225.7—Restrictions on Certain 
Foreign Purchases 


225.702 Restrictions. 


(1) See 209.104—1(g) for restrictions on 
contracting with firms owned or 
controlled by foreign governments that 
support terrorism. 

(2) Do not purchase petroleum 
products originating in Angola from 
companies engaged in production of 
petroleum products in Angola (Pub. L. 
99-661, section 316). “Petroleum 
products” means— 

(i) Natural or synthetic crude; 
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(ii) Blends of natural or synthetic 
crude; and 

(iii} Products refined or derived from 
natural or synthetic crude or from such 
blends. 


225.703 Exceptions. 

(b)(i} For other than small purchases, 
the Secretary of the Department 
concerned may approve an exception. 
Before approving an exception for other 
than smalt purchases, the Secretary 
shall obtain the advice of the Assistant 
Secretary of Defense (International 
Security Affairs), except— 

(A) For emergency purchases; or 

(B) Where supplies are not available 
from any other source and substitute 
supplies are not acceptable. 

(ii) The Secretary of Defense, or 
designee, may waive the restriction in 
225.702(2) if the Secretary or designee: 
determines it to be in the best interest of 
the Government. Designees for this 
waiver authority are— 

(A) Army—Assistant Secretary of the 
Army (Research, Development, and 
Acquisition), 

(B) Navy—Assistant Secretary of the 
Navy (Research, Development, and 
Acquisition). 

(C)} Air Force—Deputy Assistant 
Secretary of the Air Force (Contracting). 

(D)Defense. agencies—Assistant 
Secretary of Defense (Production and 
Logistics}. 


225.704 Contract clause. 


225.704-70 Additional clause. 

Use the clause at 252.225-7011, 
Certification and Agreement by 
Contractors Currently Producing 
Petroleum Products in Angola, in 
solicitations and contracts involving the 
supply of petroleum products. 


Subpart 225.8—Internationat 
Agreements. and Coordination 


225.801 International agreements. 

(1) Treaties and agreements between 
the U.S. and foreign governments affect 
both— 

(i) The way offers from foreign 
contractors are evaluated in DoD 
acquisitions; and 

(ii) Performance of DoD contracts: in 
foreign countries. 

(2) This subpart covers acquisition 
policy and procedures based on treaties 
and international agreements. 

(3) Information on specific agreements 
is available as follows— 

{i} Memoranda of understanding 
(MOU) and other international 
agreements between the United States 
and the countries listed in 225.872-1 are 
maintained in the Office of the Deputy 
Assistant Secretary of Defense 


(Procurement) (Foreign. Contracting) 
((703}697-9351, AUTOVON 227-9351). 

(ii): Military Assistance Advisory 
Groups, Naval Missions, and Joint U.S. 
Military Aid Groups normally have 
copies of the agreements applicable to 
the countries. concerned. 

(iii) Copies of international 
agreements covering existing 
agreements. in the United Kingdom of 
Great Britain and Northern Ireland, 
Western European countries, North 
Africa, and in the Middle East are filed- 
with the U.S. European Command 
(EUCOM),. 

(iv) Agreements with countries in the 
Pacific and Far East are filled with the 
US. Pacific Command (CINCPAC). 


225.802 Procedures. 


225.802-70 Contracts for performance 
outside ttre U.S. 

(a) When a purchasing activity, 
located outside the command 
jurisdiction of the unified or specified 
command involved, plans a contract 
that requires the performance of work in 
a foreign country by U.S. personnel or a 
third country national contractor, it 
shall— 

(1) Coordinate with the appropriate 
senior companent commander in the 
country involved; or 

(2) If there is no component command 
in the country, or the acquisition does 
not pertain to a component command, 
coordinate the action through either the 
unified commander, the unified 
command representative, or the 
designated: commanding officer of the 
unified command for that country. 

_ (3) Effect the coordination as.early as 
possible, preferably before issuing the 
solicitation, but in any event before 
awarding a contract. 

(4) When coordination is initiated 
before or at the time of solicitation, 
include a copy of the solicitation with 
the notification. 

(5) Document the contract file to show 
that specific advance approval was 
obtained from the component 
commander. 

(b) The contracting officer shall 
request the following information from 
the overseas commander: 

(1) The applicability of any 
international agreements. to the 
acquisition; 

(2) Security requirements applicable 
to the area; 

(3) The standards of conduct required 
to be observed by the prospective 
contractor and its employees, and any 
action that may be taken in the event 
required standards are not maintained; 
and 

(4) Requirements for use of foreign 
currencies, including applicability of 


U.S. holdings. of excess foreign 
currencies. 

(c) The contracting officer shall 
furnish the overseas commander the 
following information: before contract 
performance— 

(1) Amy contractor logistical support 
desired in support of U.S. or foreign 
military sale requirements; 

(2) Contract performance period and 
estimated contract value; 

(3) Number and nationality of 
contractor employees and date of 
planned arrival of contractor personnel; 

ru Contract security requirements; 
an 

(5} Other pertinent information to 
effect complete coordination and 
cooperation. 


225.870 Contracting with Canadian 
contractors. 


225.870-1 General. 


(a) The Canadian Government 
guarantees to the U.S. Government all 
commitments, obligations, and 
covenants of ihe Canadian Commercial 
Corporation under any contract or order 
issued to the Corporation by any 
contracting activity of the U.S. 
Government. The Canadian Government 
has waived notice of any change or 
modification which may be made, from 
time to time, in these commitments, 
obligations, or covenants. 

(b} Contracts with contractors located. 
in Canada should be awarded to and 
administered by the Canadian 
Commercial Corporation, except for— 

(1) Negotiated: purchases for 
experimental, developmental, or 
research work unless the contract is for 
a project under the Defense 
Development Sharing Program; 

(2) Purchases of unusual or compelling 
urgency; 

(3) Small purchases; or 

(4) Purchases. made by DoD activities 
located in the Dominion of Canada. 

(c) The Canadian Commercial 
Corporation, in placing contracts with 
Canadian or U.S. concerns, uses 
provisions in the contracts that give 
DoD the same production rights, data, 
and information that DoD would obtain 
in contracts with U.S. concerns. 

(d) The Department of Supply and 
Services (Canada), for contracts placed 
with the Canadian Commercial 
Corporation, without charge to DoD 
departments or agencies, provides— 

(1). Contract administration services 
including— 

(i) Cost and pricing analysis; 

(ii) Industrial security; 

(iii) Accountability and dispesal of 
Government property; 
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(iv) Production expediting; 

(v) Compliance with Canadian labor 
laws; 

(vi) Processing termination claims and 
disposing of termination inventory; 

(vii) Customs documentation; 

(viii) Processing of disputes and 
appeals; and 

(ix) Such other related contract 
administration functions as may be 
required with respect to the Canadian 
Commercial Corporation contract with 
the Canadian supplier; and 

(2) Audits. When required, audits are 
performed by the Audit Services Bureau, 
Department of Supply and Services 
(Canada). The Department of National 
Defence (Canada) provides inspection 
personnel, services, and facilities, at no 
charge to DoD agencies. 


225.870-2 Solicitation of Canadian 
contractors. 

(a) Except for the acquisitions in 
225.870—1(b) (1) through (4), include 
Canadian firms on bidders mailing lists 
and comparable source lists only at the 
request of the Canadian Commercial 
Corporation. 

(b) Include Canadian planned 
producers under the Industrial 
Readiness Planning Program on bidders 
mailing lists for their planned items (see 
FAR 14.205-1). 

(c) Send solicitations directly to 
Canadian firms appearing on the 
appropriate bidders mailing lists. Send a 
complete copy of the solicitation and a 
listing of Canadian firms solicited to the 
Canadian Commercial Corporation, 
Export Supply Centre, Ottawa, Ontario, 
K1A-0S6, Canada. 

(d) Furnish a solicitation, if requested, 
to the Ban Commercial Corporation 
even if no Canadian firm is solicited. 

(e) Handle small purchases (see FAR 
part 13) directly with Canadian firms 
and not through the Canadian 
Commercial Corporation. 


225-870-3 Submission of offers. 


(a) As indicated in 225.8704, the 
Canadian Commercial Corporation is 
the prime contractor. To indicate 
acceptance of offers by individual 
Canadian companies, the Canadian 
Commercial Corporation issues a letter, 
supporting the Canadian offer, 
containing the following information— 

(1) Name of the Canadian offeror; 

(2) Confirmation and endorsement of 
the offer in the name of the Canadian 
Commercial Corporation; and 

(3) A statement that the Corporation 
shall subcontract 100 percent with the 
offeror. 

(b) When a Canadian offer cannot be 
processed through the Canadian 
Commercial Corporation in time to meet 


the bid-opening requirement or the 
closing date for receipt of proposals, the 
Corporation may permit Canadian firms 
to submit offers directly. The Canadian 
Commercial Corporation’s endorsement 
of award, however, must be received by 
the contracting officer before contract 
award. 

(c) All sealed bids will be submitted 
by the Canadian Commercial 
Corporation in terms of U.S. currency. 
Do not adjust contracts awarded under 
sealed bidding for losses or gains from 
fluctuation in exchange rates. 

(d) Except for sealed bids, all offers 
and quotations submitted by the 
Canadian Commercial Corporation are 
normally in terms of Canadian currency. 
The Corporation may, at the time of 
submitting an offer, elect to quote and 
receive payment in terms of U.S. 
currency, in which case the contract 
shall— 

(1) Provide for payment in U.S. 
currency; and 

(2) Shall not be adjusted for losses or 
gains from fluctuation in exchange rates. 


225.870-4 Contracting procedures. 


(a) Award individual contracts 
covering purchases from suppliers 
located in Canada, except for those in 
225.870-1(b) (1) through (4), to the 
Canadian Commercial Corporation, 11th 
Floor, 50 O’Connor Street, Ontario, 
Canada, KiA-0S6. 

(b) Direct communication with the 
Canadian supplier is authorized and 
encouraged in connection with all 
technical aspects of the contract; 
provided, that the Corporation’s 
approval is obtained on any matters 
involving changes to the contract. 

(c) Identify in the contract, the type of 
currency, i,e., U.S. or Canadian. 
Contracts that provide for payment in 
Canadian currency shall quote the 
contract price in terms of Canadian 
dollars and shall identify the amount by 
the initials CN; e.g., $1,647.23CN. The 
contract shall clearly indicate on its face 
the U.S./Canadian conversion rate at 
the time of award and the U.S. dollar 
equivalent of the Canadian dollar 


contract amount. 


225.870-5 Contract administration. 


(a) Assign contract administration in 
accordance with part 242. When 
contract administration is performed in 
Canada by the Defense Contract 
Management Command, the paying 
office to be named in the coniract for 
disbursement of DoD funds (DoD 
Department Code: 17—Navy; 21-Army; 
57-Air Force; 97-all other DoD 
components), whether payment is in 
Canadian or U.S. dollars, shall be: 
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Disbursing Office, Defense Contract 
Management Area Office, Cleveland 1240 
East 9th Street Anthony J. Celebrezze 
Federal Building, Cleveland, Ohio 44199 


(b) For cost-reimbursement type 
contracts— 

(1) Audits on contracts with the 
Canadian Commercial Corporation 
(CCC) are automatically arranged by the 
Department of Supplies and Services 
(DSS), Canada. Audit reports are 
furnished to DSS. Upon advice from 
DSS, the CCC will certify the invoice 
and forward it with SF 1034, Public 
Voucher, to the administrative 
contracting officer for further processing 
and transmittal to the disbursing office. 

(2) On contracts placed directly. with 
Canadian firms, the administrative 
contracting officer requests audits from 
the Audit Services Bureau (ASB), 
Ottawa, Ontario, Canada. 

(i) Invoices are approved by the ASB/ 
DSS auditor on a provisional basis 
pending completion of the contract and 
final audit. 

(ii) The ASB/DSS forwards these 
invoices, accompanied by SF 1034, 
Public Voucher, to the administrative 
contracting officer for further processing 
and transmittal to the disbursing officer. 

(iii) ASB/DSS furnishes periodic 
advisory audit reports directly to the 
administrative contracting officer. 


225 .870-6 Termination procedures. 


(a) The Canadian Commercial 
Corporation will continue administering 
contracts that may be terminated by the 
U.S. contracting officer. 

(b) The Corporation will settle all 
Canadian subcontracts in accordance 
with the policies, practices, and 
procedures of the Canadian 
Government. 

(c) The U.S. agency uiiedilatielite the 
contract with the Canadian Commercial 
Corporation shall provide any services 
required by the Canadian Commercial 
Corporation, including disposal of 
inventory, for settlement of any 
subcontracts placed in the United 
States. Settlement of such U.S. 
subcontracts is made under this 
regulation. 


225.870-7 Acceptance of Canadian 
supplies. 

(a) Under f.o.b. origin contracts with 
the Canadian Commercial Corporation, 
inspection and acceptance is performed 
by the Department of National Defence 
(Canada), under paragraph 6 of the 
Letter of Agreement. 

(b) Signature by the Department of 
National Defence (Canada) on the DoD 
inspection and acceptance form is 
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satisfactory evidence of inspection for 
payment purposes. 


225.870-8 Industrial security. 

Industrial security for Canada shall be 
in accordance with the U.S.-Canada 
Industrial Security Agreement of March 
31, 1952, as amended. 


225.871 North Atlantic Treaty 
Organization (NATO) cooperative projects. 


225.871-1 Scope. 

(a) This section provides guidance on 
awarding contracts based on NATO 
cooperative projects. 

(b) The authority is 22 U.S.C. 2767 and 
10 U.S.C. 2350b. 


225.871-2 Definitions. 

(a) Cooperative project means a 
jointly managed arrangement— 

(1) Described in a written agreement 
between the parties; 

(2) Undertaken to further the 
objectives of standardization, 
rationalization, and interoperability of 
the armed forces of North Atlantic 
Treaty Organization member countries; 
and 

(3) Providing for— 

(i) One or more of the other 
participants to share with the United 
States the cost of research and 
development, testing, evaluation, or joint 
production (including follow-on support) 
of certain defense articles; 

(ii) Concurrent production in the 
United States and in another member 
country of a defense article jointly 
developed; or 

(iii) Acquisition by the United States 
of a defense article or defense service 
from another member country. 

(b) Other participant means a 
cooperative project participant other 
than the United States. 


225.871-3 General. 

(a) Cooperative project authority. (1) 
Departments or agencies, that have 
authority to do so, may enter into a 
cooperative project agreement with 
NATO or with one or more member 
countries of that organization under 
DoD Directive 5530.3, International 
Agreements. 

(2) Under laws and regulations 
governing the negotiation and 
implementation of cooperative project 
agreements, departments and agencies 

~may enter into contracts, or incur other 
obligations, on behalf of other 
participants without charge to any 
appropriation or contract authorization. 

(3) Agency heads have authority to 
solicit and award contracts to 
implement cooperative projects. 

(b) Contracts implementing 
cooperative projects shall comply with 


all applicable laws relating to 
Government acquisition, unless a 
waiver is granted under 225.871-4. A 
waiver of certain laws and regulations 
may be obtained if— 

(1) Required by the terms of a written 
cooperative project agreement; 

(2) It will significantly further NATO 
standardization, rationalization, and 
interoperability; and 

(3) It is approved by the appropriate 
DoD official. 


225.871-4 Statutory waivers. 

(a) The Deputy Secretary of Defense 
may waive for contracts or subcontracts 
placed outside the United States any 
provision of law that specifically— 

(1) Prescribes procedures for the 
formation of contracts; 

(2) Prescribes terms and conditions for 
inclusion in contracts; 

(3) Prescribes requirements for, or 
preferences to be given— 

(i) To goods grown, produced, or 
manufactured in the United States or in 
U.S. Government-owned facilities; or 

(ii) For services to be performed in the 
United States; or 

(4) Prescribes requirements regulating 
the performance of contracts. 

(b) There is no authority for waiver 
of— 

(1) Any provision of the Arms Export 
Control Act (22 U.S.C. 2751); 

(2) Any provision of 10 U.S.C. 2304; 

(3) The cargo preference laws of the 
United States, including the Military 
Cargo Preference Act of 1904 (10 U.S.C. 
2631) and the Cargo Preference Act of 
1954 (46 U.S.C. 1241(b)); or 

(4) Any of the financial management 
responsibilities administered by the 
Secretary of the Treasury. 

(c) If a waiver is contemplated under 
the terms of a cooperative project 
agreement, forward a request for the 
waiver to the Deputy Secretary of 
Defense through the Assistant Secretary 
of Defense (Production and Logistics). 
The waiver request must include a draft 
Determination and Findings for 
signature by the Deputy Secretary of 
Defense establishing that the waiver is 
necessary to significantly further NATO 
standardization, rationalization, and 
interoperability. 

(d) The approval of the Deputy 
Secretary of Defense must be obtained 
before committing to make waivers in 
an agreement or an amendment to an 
agreement or contract. 


225.871-5 Directed subcontracting. 

(a) The Assistant Secretary of Defense 
(Production and Logistics) (ASD(P&L)) 
may authorize the direct placement of 
subcontracts with particular 
subcontractors. Directed subcontracting 
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is not authorized unless specifically 
addressed in the cooperative project 
agreement. 

(b) In some instances, it may not be 
feasible to name specific subcontractors 
at the time the agreement is concluded. 
The general provisions for work sharing 
at the prime and subcontractor level, 
however, must be clearly delineated in 
the agreement. This will provide the 
authority necessary to implement such 
arrangements during the acquisition 
phase. 

(c) The agreement is the authority 
necessary for including a contractual 
provision requiring the prime contractor 
to place certain subcontracts with 
particular subcontractors. No separate 
justification and approval during the 
acquisition process is required. 


225.871-6 Disposal of property. 

Dispose of property that is jointly 
acquired by the members of a 
cooperative project under the 
procedures established in the agreement 
or in a manner consistent with the terms 
of the agreement. 


225.871-7 Congressional notification. 


(a) Congress must be notified 
whenever DoD determines to award a 
prime contract or subcontract to a 
particular contractor if the 
determination was not part of the 
certification made under section 27(f) of 
the Arms Export Control Act before 
finalizing the cooperative agreement. 

(1) Departments and agencies must 
provide a proposed Congressional 
notice to ASD(P&L) in sufficient time to 
forward to Congress before the time of 
contract award. 

(2) The proposed notice shall include 
the reason why the authority to 
designate a particular contractor or 
subcontractor should be used. 

(b) Congressional notification is also 
required each time a statutory waiver is 
exercised under 225.871-4, if such 
information was not provided in the 
certification to Congress before 
finalizing the cooperative agreement. 
Exercise of the waiver means a contract 
award or modification which provides 
for a statutory exception. 


225.872 Contracting with qualifying 
country sources. 


225.872-1 General. 


(a) As a result of memoranda of 
understanding and other international 
agreements, the DoD has determined it 
inconsistent with the public interest to 
apply restrictions of the Buy American 
Act/Balance of Payments Program to the 
acquisition of defense equipment which 
is mined, produced, or manufactured in 
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any of the following countries (referried 

to in this part as “qualifying 

Belgium Luxembourg 

Netherlands 

Norway 

Portugal 

Spain 

Turkey 

United Kingdom of Great 
Britain and Northern 
Ireland 


(b) Individual acquisitions for 
products of the following qualifying 
countries may, on a purchase-by- 

se basis, be exempted from 
application of the Buy American Act 
and Balance of Payments Program as 
inconsistent with the public interest— 

Australia 

Sweden 

Switzerland 


(c) The determination in paragraph (a) 
of this subsection does not limit the 
authority of the cognizant Secretary to 
restrict acquisitions to domestic sources 
or reject an otherwise acceptable offer 
from a qualifying country source in 
instances where considered necessary 
for national defense reasons. 


225.872-2 Applicability. 
(a) This section applies to all 
acquisitions except where restricted 


_ 
(1) Provision of U.S. National 


Disclosure Policy (NDP), DOD Directive 
5230.11, Disclosure of Classified Military 
Information to Foreign Governments 
and International Organizations; 

(2) U.S. defense mobilization base 
requirements purchased under the 
authority of FAR 6.302-3(a)(2)(i); 

(3) U.S. laws or regulations (e.g., the 
annual DoD Appropriations Act; and 

(4) U.S. Industrial Security 
Requirements. 

(b) This section does not apply to 
construction contracts. 

(c) This section does not apply to 
offers of certain items of defense 
equipment that are restricted to planned 
producers under FAR 6.302-3(a)(2)(i), 
unless the quantity being acquired is 
greater than that required to maintain 
the U.S. defense mobilization base. 
These restrictions do not apply to 
Canadian planned producers. 

(1) Review individual solicitations to 
determine whether this restriction has 
been applied. 

(2) Information concerning restricted 
items may be obtained from 
OASD(P&L), Office of Industrial Base 
Assessment. 


225.872-3 Solicitation procedures. 


(a) Include qualifying country sources 
on bidders mailing lists and comparable 


source lists upon their request (see FAR 
14.205). 

(b) Except for items developed under 
the U.S./Canadian Development Sharing 
Program, use the criteria for soliciting 
and making awards under FAR part 19 
for small business concerns without 
regard to whether there are potential 
qualifying country sources for the end 
product. Do not consider an offer of a 
qualifying country end product if the 
solicitation is identified for the exclusive 
participation of small business firms. 

(c) Send solicitations directly to 
qualifying country sources. Solicit 
Canadian sources through the Canadian 
Commercial Corporation in accordance 
with 225.870. 

(d) Use international air mail if 
solicitation destinations are outside the 
United States and security classification 
permits such use (see FAR 14.202 and 
FAR 14.203). 

(e) If unusual technical or security 
requirements preclude the acquisition of 
otherwise acceptable defense equipment 
from qualifying country sources, review 
the need for such requirements. Do not 
impose unusual technical or security 
requirements solely for the purpose of 
precluding the acquisition of defense 
equipment from qualifying countries. 

(f} Do not automatically exclude 
qualifying country sources from 
submitting offers because their supplies 
have not been tested and evaluated by 
the department/agency. 

(1) Departments or agencies that must 
limit solicitations to sources whose 
items have been service tested and 
evaluated by the department/agency 
shall consider supplies from qualifying 
country sources that have been tested 
and accepted by the qualifying country 
for service use. 

(2) The department/agency may 
perform a confirmatory test, if 
necessary. 

(3) Where it appears that these 
provisions might adversely delay service 
programs, obtain the concurrence of the 
DoD Acquisition Executive, Under 
Secretary of Defense (Acquisition), 
before excluding the qualifying country 
source from consideration. 

(4) Consider the adequacy of 
qualifying country service testing on a 
case-by-case basis. 

(5) Apply U.S. test and evaluation 
standards, policies, and procedures 
when the department/agency decides 
that confirmatory tests of qualifying 
country end products are necessary. 

(g) Permit industry representatives 
from a qualifying country to attend 
symposia, program briefings, prebid 
conferences (FAR 14.207 and FAR 
15.409), and similar meetings that 
address U.S. defense equipment needs 
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and requirements. When practical, 
structure these meetings to allow . 
attendance by representatives of 
qualifying country concerns. 


225.872-4 Evaluation of offers. 


(a) Qualifying country sources 
competing for DoD requirements must 
be responsive to the terms and 
conditions of DoD solicitations. 


(b) Evaluate offers from the qualifying 
country sources in 225.872-1(a) without 
application of the 50 percent Buy 
American Act or Balance of Payments 
Program evaluation factor, in 
accordance with 225.105 and 225.303. 

(c) Evaluate offers of end products 
from the qualifying country sources in 
225.872-1(b) without application of the 
50 percent Buy American Act or Balance 
of Payments Program evaluation factor. 
If the offer, as evaluated, is low or 
otherwise eligible for award, the 
contracting officer shall request 
exemption of the Buy American Act as 
inconsistent with the public interest. 


(1) To obtain an exemption, process a 

Determination and Findings for 
signature at the appropriate level as set 
forth at 225.102(a}(3}(C). 

(2) The Determination and Findings 
shall be substantially as follows for end 
items, or modified as necessary for 
components— 


Service or Agency 

Exemption of the Buy American Act (41 
U.S.C. 10a-d) 

Determination and Findings 

Upon the basis of the following findings 
and determination which I hereby make in 
accordance with the provisions of FAR 
25.102, acquisition of (gualifying country— 
identify country (describe item) may be made 
as provided below. 

Findings 

1, The (contracting activity) proposes to 
purchase under contract number, 
mined, produced, or manufactured in 
(country of origin). The total estimated cost 
of this acquisition is 

2. The United States Government and the 
Government of have agreed to 
remove barriers to procurement at the prime 
and subcontract level for defense equipment 
produced in each other’s countries insofar as 
laws and regulations permit. 

3. The agreement provides that competitive 
offers of (qualifying country) end products 
will be evaluated by the Department of 
Defense without imposing any price 
differential under the Buy American Act and 
without taking applicable U.S. customs and 
duties into consideration so that (qualifying 
country) items may better compete, for sales 
of defense equipment to the Department of 
Defense. In addition, the Agreement 
stipulates that acquisitions of (qualifying 
country) items must fully satisfy Department 
of Defense requirements for performance, 
quality, and delivery and shall cost the 
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Department of Defense no more than would 
comparable U.S. source or other foreign 
source defense equipment eligible for award. 

4. In order to achieve the above objectives, 
the solicitation contained the Buy American 
Act and Balance of Payments Program clause, 
252.225-7001, or the Buy American Act, Trade 
Agreements Act, and the Balance of 
Payments Program clause, 252.225-7006. 
Offers were solicited from other sources and 
the offer received for (qualifying country end 
item) is found to be otherwise eligible for 
award. 
Determination 

Pursuant to the Buy American Act (41 
U.S.C. 10a-d), I hereby determine that it is 
inconsistent with the public interest to apply 
the restrictions of the Buy American Act to 
the proposed offer. 


(Date) 


225.872-5 Contract administration. 


(a) Arrangements exist with some 
qualifying countries to provide 
reciprocal contract administration 
services. Some arrangements are at no 
cost to either government. To determine 
whether such an arrangement has been 
negotiated and what contract 
administration functions are covered, 
contact the Foreign Contracting 
Directorate, Office of the Deputy 
Assistant Secretary of Defense 
(Procurement) ((703)697-9351, 
AUTOVON 227-9351). 

(b) When contract administration 
services are required on contracts to be 
performed in qualifying countries, direct 
the request to the cognizant, activity 
under DoD 4105.59-H, section II, part 2 
(DoD Directory of Contract 
Administration Services Components). 
Contract administration services for 
DoD subcontracts placed by qualifying 
country sources in the United States will 
be arranged by the cognizant activity 
under DoD 4105.59-H, section II, part 2. 

(c) The contract administration 
activity receiving a delegation or 
secondary delegation shall review the 
delegation to determine whether any 
portions of the delegation are covered 
by memoranda of understanding 
annexes, and delegate those functions to 
the appropriate organization in the 
qualifying country’s government. 

(d) Information on quality assurance 
delegations to foreign governments is in 
subpart 246.4, Government Contract 
Quality Assurance. 


225.872-6 Audit. 


(a) Memoranda of understanding with 
some qualifying countries contain 
annexes that provide for reciprocal “‘no- 


cost” audits of contracts and 
subcontracts (pre- and post-award). 

(b) To determine if such an annex is 
applicable to a particular qualifying 
country, contact the Foreign Contracting 
Directorate, Office of the Deputy 
Assistant Secretary of Defense 
(Procurement) ((703)697-9351, 
AUTOVON 227-9351). 

(c) Handle requests for audits in 
qualifying countries under 215.805- 
5(c)(1). 

(1) Send the requesi to the 
administrative contracting officer at the 
cognizant activity listed in DoD 4105.59- 
H, section II, part 2 (DoD Directory of 
229 Contract Administration Services 
Components). 

(2) Send an advance copy of the 
request to the focal point identified by 
the Foreign Contracting Directorate, 
Office of the Deputy Assistant Secretary 
of Defense (Procurement). 


225.872-7 Industrial security for 
qualifying countries. 


The required procedures for 
safeguarding classified defense 
information necessary for the 
performance of contracts awarded to 
qualifying country sources are in the 
DoD Industrial Security Regulation DoD 
5220.22-R (implemented for the Army by 
AR 380-49; for the Navy by OPNAV 
Instruction 5540.8L; for the Air Force by 
AFR 205-4; for the Defense 
Communications Agency by DCA 
Instruction 240-110-8; and for the 
Defense Mapping Agency by DMA 
Instruction 5520.22). 


225.872-8 Subcontracting with qualifying 
country sources. 

In reviewing contractor 
subcontracting procedures, the 
contracting officer shall ensure that the 
prime contract does not preclude 
qualifying country sources from 
competing for subcontracts, except 
when restricted by national security 
interest reasons, mobilization base 
considerations, or applicable U.S. laws 
or regulations. (See the clause at 
252.225-7002, Qualifying Country 
Sources as Subcontractors.) 


Subpart 225.9—Additional Foreign 
Acquisition Clauses 


225.901 Omission of examination of 
records clause. 

(c) Conditions for omission. (1){ii) The 
department or agency shall submit the 
required report in triplicate to the 
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Director for Information Operations and 
Reports, Washington Headquarters 
Services, Washington, DC 20301. 


Subpart 225.10—Sanctions for 
Violations of Export Controls 


225.1003 Exceptions. 

(a) The designee is the head of the 
contracting activity. 

(b) The designee is the contracting 
officer. 


Subpart 225.70—Authorization Acts, 
Appropriations Acts, and Other 
Statutory Restrictions on Foreign 
Purchases 


225.7000 Scope of subpart. 

(a) This subpart contains restrictions 
on the acquisition of foreign products, 
imposed by DoD Appropriations and 
Authorization Acts and other statues. 
Refer to the Acts to verify current 
applicability of the restrictions. 

(b) Nothing in this subpart affects the 
applicability of the Buy American Act or 
Balance of Payments Program. 


225.7001 Definitions. 


As used in this subpart— 

(a) Hand or measuring tools means 
those tools listed in Federal supply 
classifications 51 and 52, respectively. 

(b) Possessions, as used in the phrase 
“United States or its possessions,” 
includes Puerto Rico. 

(c) Specialty metals is defined in the 
clause at 252.225-7014, Preference for 
Domestic Specialty Metals. 


225.7002 Restrictions on food, clothing, 
fabrics, and specialty metals. 


225.7002-1 Restrictions. 


(a) Do not acquire supplies consisting 
in whole or in part of any of the 
following, that have not been grown or 
produced in the United States or its 
possessions— 

(1) Food, but this does not restrict 
acquisition of foods manufactured or 
processed in the United States or its 
possessions; 

(2) Clothing; 

(3) Tents, tarpaulins, or covers; 

(4) Cotton and other natural fiber 
products, or wool (whether in the form 
of fiber or yarn or contained in fabrics, 
materials, or manufactured articles), but 
this does not restrict acquisition of 
cotton or wool reprocessed or reused in 
the United States or its possessions; 

(5) Woven silk or woven silk blends; 

(6) Spun silk yarn for cartridge cloth; 

(7) Synthetic fabric or coated 
synthetic fabric; 





(8) Canvas products; or 

(9) Any item of individual equipment 
manufactured from or containing any of 
the listed fibers, yams, fabrics, or 
materials. 

(b) Do not acquire specialty metals, 
including stainless steel flatware, that 
were not melted in steel manufacturing 
facilities located within the United 
States or its possessions. 


225.7002-2 Exceptions. 

Acquisitions in the following 
categories are not subject to the 
restrictions in 225.7002-1— 

(a) Any of the items in 225.7002-1, if 
the Secretary concerned, or designee, 
determines that they cannot be acquired 
when needed in a satisfactory quality 
and sufficient quantity grown or 
produced in the United States or its 
possessions at U.S. market prices. 

(b) Outside the United States— 

(1) In support of combat operations; 

(2) Emergency acquisitions for their 

onnel; or 

(3) Perishable foods by activities 
located outside the United States for 
their personnel. 

(c) Acquisitions by vessels in foreign 
waters. 

(d) Acquisitions of those supplies 
listed in FAR 25.108(d)(1). 

(e) Smal! purchases (for the purpose of 
this exception, a small purchase means 
the contract action, as distinguished 
from a single line item of $25,000 or 
less). 

(f) Acquisitions of end items 
incidentally incorporating cotton or 
wool, for which the estimated value of 
the cotton or wool is not more than 10 
percent of the total price of the end item; 
provided the estimated value of the 
cotton or wool does not exceed $25,000 
or 3 percent of the total price of the end 
item, whichever is greater. 

(g) Supplies purchased specifically for 
commissary resale. 

(h) Purchases of specialty metals by 
subcontractors at any tier for programs, 
except— 

(1) Aircraft; 

(2) Missile and space systems; 

(3) Ships; 

(4) Tank-automotive; 

(5) Weapons; and 

(6) Ammunition. 

(i) Purchases of specialty metals and 
chemical warfare protective clothing 
when— 

(1) Agreements with foreign 
governments require the United States 
to purchase supplies from foreign 
sources to offset sales made by— 

(i) The U.S. Government; or 

(ii) U.S. firms under approved 
programs; or 

(2) The acquisition furthers an 


agreement with a qualifying country (see 
225.872). 


225.7002-3 Preference for domestic wool. 

Use of the procedures in this 
subsection may result in acquisition of 
articles of wool (except mohair) not 
grown, reprocessed, reused, or produced 
in the United States or its possessions. If 
so, a secretarial determination under 
225.7002-2(a) is not required because the 
Secretaries have determined that a 
satisfactory quality and sufficient 
quantity of such articles cannot be 
acquired as and when needed at U.S. 
market prices. 

(a) Solicit offers for supplies that are 
part wool as follows, giving preference 
in the order listed— 

(1) Manufactured in the United States 
or its possessions from domestic wool; 

(2) Manufactured in the United States 
or its possessions from a blend of 
domestic wool and foreign wool; and 

(3) Manufactured in the United States 
or its possessions from foreign wool. 

(b) Award for domestically produced 
articles using 100 percent domestic 
wools if— 

(1) On the date offers are opened, the 
average market price of domestic wool 
of usable grades is no more than 10 
percent above the average of the prices 
(which reflect the Secretary of 
Agriculture's current incentive price) of 
representative types and grades of 
domestic wools in the wool category 
that includes the wool required by the 
specifications; and 

(2) Reasonable offers of 100 percent 
domestic wools are received. 

(c) Evaluate offers using a factor 
computed in accordance with paragraph 
(d) of this subsection. Base the factor on 
the portion of foreign wool fumished or 
used to perform the contract, add the 
resulting amount to the offered price, 
and award accordingly. If the evaluation 
results in tie offers, make award to the 
offeror proposing to furnish or use the 
most domestic wool. 

(d) The evaluation factor is 10 percent 
of the average price of the 
representative grade(s) of domestic 
wool. To determine the representative 
grade(s) of wool, see the following table. 
(The following prices reflect the current 
incentive price* per pound grease basis 
converted to clean basis for each grade. 
Include all grades of Original Bag Texas 
and Territory wool, and Graded 
Territory wool and Graded Fleece wool 
falling within the applicable category as 
reported in the Department of 
Agriculture “Market News.”) 
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Representative Grade 


Price clean 
a 


llars 


Category 1—Grades 60's and finer 
The average of the following 
grades: 


’ 
GAS nncvoccserccscssrceresiccsereccoesecseseces ee 


* Use the current incentive (support) price estab- 
lished by the Secretary of Agriculture. 

**Determine the price clean basis for each 
ge ividi @ current incentive price by 

2a of the roe ome percentages for = 
applicable grades w prices are report 
listed in the four issues of the Department ot 
Agriculture “Market News” immediately precedi 
the date of bid opening or the closing date o 
requests for posals. Compute the evaluation 
factor for solicitations on the basis of the 
issues of “Market News” immediately preceding 
the issuance of bids or proposals, but adjust the 
factor at the time of bid opening (or the closing 
date for receipt of proposals) if the incentive 
prices change during interim. 


225.7002-4 Contract clauses. 

(a) Use the clause at 252.225-7012, 
Preference for Certain Domestic 
Commodities, in all solicitations and 
contracts of $25,000 or more. 

(b) Use the provision at 252.225-7013, 
Domestic Wool Preference, in 
solicitations for supplies if wool is a 
component part or end product. 
Compute the evaluation factor in 
accordance with 225.7002-3(d), and 
insert the amount of the factor in 
paragraph (a}(2}(i) of the clause. 

(c) Use the clause at 252.225-7014, 
Preference for Domestic Specialty 
Metals, in all solicitations and contracts 
over $25,000 that require delivery of an 
article containing specialty metals. Use 
the clause with its Alternate I in all 
solicitations and contracts over $25,000 
requiring delivery, for one of the 
following major programs, of an article 
containing specialty metals— 

(1) Aircraft; 

(2) Missile and space systems; 

(3) Ships; 

(4) Tank-automotive; 

(5) Weapons; or 

(6) Ammunition. 


225.7003 Restriction on hand or 
measuring tools. 
225.7003-1 Restriction. 


Public Law 97-377 and subsequent 
laws appropriating funds for DoD 
restrict the acquisition of hand or 
measuring tools. 
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225.7003-2 Contract clause. 

Use the clause at 252.225-7015, 
Preference for Domestic Hand or 
Measuring Tools, in all solicitations and 
contracts over $25,000 calling for 
delivery of hand or measuring tools. 


(a) Public Law 99-591. (DoD 
Appropriations Act for FY 1987) and 
subsequent statutes have imposed 
restrictions on the acquisition of certain 
classes of machine tools, and on 
powered and non-powered valves used 
in piping for naval surface ships and 
submarines. 

(b} Appropriations Act restrictions 
apply to acquisitions made obligating 
certain year funds, while Authorization 
Act restrictions apply to fund 
obligations made during certain fiscal 
years regardless of the year in which the 
funds were ——— 

(c) When both restrictions apply to an 
acquisition, the Appropriations Act 
restrictions take precedence and the 
procedures of 225.7004-3 apply. 


225.7004-1 Applicability. 

(a) Machine tools restricted under this 
section are those tools listed im Federal 
supply classes of metalworking 
machinery in the 


folowing categories— 


FY1987 or FY 1986 funds. 


(b) Valves restricted under this 
section are those powered and nen- 
powered. valves listed in Federal supply 


classes 4810 (valves, powered) amd 4820 
(valves, nonpowered) used in piping for 
naval surface shipe and submarines. 


225.7004-2 Authorization Act restrictions 
(FY 1990-199). 


(a) Do not purchase the machine tools 
or powered and non-powered valves in 
225.7004~1 unless they are: of United 
States or Canadian origin, or unless an 
exception in paragraph (bj of this 
subsection applies. 

(b) Exceptions. (1) The restriction in 
paragraph (a) of this subsection is 
waived for acquisitions of less than 
$25,000 when small purchase procedures 
are used. 

(2) The head of the agency may waive 
the restriction in. paragraph (a) of this 
subsection for other acquisitions on a 
case-by-case basis if any of the 
following apply— 

(i) The restriction would cause 
unreasonable costs or delays. 

(ii} United States producers of the 
ftem would not be jeopardized by 
competition from a foreign country and 
that country does not discriminate 
against defense items produced in the 
United States to a greater degree than 
the United States discriminates against 
defense items produced in that country. 

(iii) Satisfactory quality items 
manufactured in the United States or 
Canada are not available. 

(iv) The restriction would impede 
cooperative programs entered into 
between DeD and a foreign country and 
that country does not discriminate 
against defense items produced in the 
United States to a greater degree than 
the United States discriminates against 
defense items produced in that country. 

(v) The restriction would result im the 
existence of only one United States or 
Canadiam source for the item. 


225.7004-3 Appropsiations Act 
restrictions (FY 1987-1989). 

(a) Machine teols listed in 225.7004—1 
purchased directly as. am end item or 
indirectly on behalf of the Government 
using funds appropriated in FY198¢ must 
be of U.S. or Canadian origin. This 
restriction also applies to purchases 
made using F¥1987 and 1988 
appropriated funds except for those 
machine tools asterisked in 225.7004-1. 

(b) The restrictions under this 
subsection may be waived only if there 
is not an adequate supply of these 
machine tools of U.S. or Canadian origin 
to meet DoD requirements on a timely 
basis 


(1) The head: of the agency may waive 
the restriction for acquisitions. of $25,000 
or mere. 
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(2) The chief of the contracting office 
may waive for acquisitions less than 


225.7064-4 U.S. or Canadian origin. 


(a) A valve or machine tool shall be 
considered to be of U.S. or Canadian 
origin if— 

(1) It is manufactured im the United 
States or Canada; and 

(2) The cost of its components 
manufactured im the United States or 
Canada exceeds 50 percent of the cost 
of all its components. 

(b) The cost of components ehall 
include transportation costs to the place 
of incorporation into the end product 
and duty (whether or not a duty-free 
certificate may be issued). 


225.7004-5 Contract clauses. 


(a) Unless a waiver has been granted, 
use the clause at 252.225-7016, 
Restriction on Acquisition of Foreign 
Machine Tools, in all solicitations and 
contracts for machine tools restricted 
under 225.7004—2 wher the contract is 
awarded fron: October 1, 1968, through: 
September 30, 1991. Use the basic clause 
with its Alternate I when. the acquisition 
is covered either by 225.7004—3 or by 
both 225.7004-2 and 225.7004—3. 

(b} Unless a waiver has been granted, 
use the clause at 252.224-7017, 
Restriction on Acquisition of Foreign 
Valves, in all solicitations and contracts 
for valves when the contract is awarded 
from October 1, 1989, through September 
30, 1991. 

(c} De not inchade the following 
clauses when the acquisition is solely 
for valves or machine tools restricted by 
this section— 

(2) 252.225-7000;, Buy American Act- 
Balance of Payments Program 
Certificate; 

(2} 252.225-7001, Buy American Act 
and Balance of Payments Program; 

a 252.225~7006, Buy American Act- 

Trade Agreements Act-Balance of 
Payments Program Certificate; or 

(4) 252.225-7007, Trade- Agreements 

Act. 


225.7005 Restriction on manual 
typewriters. 

10 U.S.C. 2507{c} states that DoD may 
not acquire manual typewriters 
containing one or more: components 
manufactured im a Warsaw Pact 
member country, unless the products of 
that country are accorded most favored 
nation status. Information on Warsaw 
Pact countries accorded most favored 
nation status is maintained in the Office 
of the Deputy Assistant Secretary of 
Defense (Procurement) (Foreign 
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Contracting) (703) 697-9351, AUTOVON 
227-9351. 


225.7006 Restrictions on construction or 
repair of vessels in foreign shipyards. 

10 U.S.C., Section 7309, restricts 
constructing or repairing vessels in 
foreign shipyards. 

(a) Do not award a contract to 
construct either of the following in a 
foreign shipyard— 

(1) A vessel constructed for any of the 
armed forces; or 

(2) A major component of the hull or 
superstructure of any such vessel. 

(b) Do not overhaul, repair, or 
maintain in a foreign shipyard, a naval 
vessel (or any other vessel under the 
jurisdiction of the Secretary of the Navy) 
homeported in the United States. This 
restriction does not apply to voyage 
repairs. 


225.7007 Restriction on acquisition of 
foreign buses. 

(a) Do not use DoD appropriations to 
acquire a multipassenger motor vehicle 
(bus) manufactured outside the United 
States (10 U.S.C. 2507(a)), unless 
acquiring a U.S. manufactured bus is 
uneconomical or adversely affects the 
national interest. 

(b) Apply this restriction if the buses 
are purchased, leased, rented, or made 
available under contracts for 
transportation services. 

(c) The head of the contracting 
activity may authorize the use of foreign 
manufactured buses by determining that 
the use of U.S. manufactured buses is 
not economical or will adversely affect 
the national interest of the United 
States. 

(d) Acquire foreign buses without a 
determination in the following 
circumstances— 

(1) When needed for temporary use 
because buses in the United States are 
not available to satisfy requirements 
that cannot be postponed. Such use may 
not, however, exceed the lead time 
required for acquisition and delivery of 
buses manufactured in the United 
States. 

(2) When the requirement for buses is 
temporary in nature. For example, to 
meet a special, nonrecurring 
requirement or a sporadic and 
infrequent recurring requirement, 
foreign-manufactured buses may be 
used for temporary periods of time. Such 
use may not, however, exceed the 
period of time needed to meet the. 
special requirement. 

(3) When foreign-manufactured buses 
are available at no cost to the U.S. 
Government. 


225.7008 Restriction on research and 
development. 

(a) Public Law 92-570 precludes use of 
DoD appropriations for award to any 
foreign corporation, organization, 
person, or entity for research and 
development in connection with any 
weapon system or other military 
equipment if there is a U.S. corporation, 
organization, person, or entity— 

(1) Equally competent; and 

(2) Willing to perform at a lower cost 

(b) The statutory restriction in 
paragraph (a) of this section does not 
change the rules for selecting research 
and development contractors in FAR 
part 35. However, when a U.S. source 
and a foreign source are equally 
competent, award to the source that will 
provide the services at the lowest cost. 


225.7009 Restriction on aircraft ejection 
seats. 

(a) Do not use funds appropriated for 
DoD for FY 1984 through 1989 to acquire 
aircraft ejection seats manufactured in a 
foreign nation if that foreign nation does 
not permit U.S. manufacturers to 
compete for its ejection seat 
requirements. 

(b) This limitation applies only to 
ejection seats acquired for installation 
on aircraft produced or assembled in the 
United States. 


225.7010 Restriction on certain chemical 
weapons antidote. 

Under 10 U.S.C. 2507(b), DoD 
appropriations may not be used to 
acquire chemical weapons antidote 
contained in automatic injectors, or the 
components for such injectors, unless— 

(a) The injector or component is 
manufactured in the United States by a 
company that— 

(1) Is a producer under the Industrial 
Preparedness Program at the time of 
contract award; 

(2) Has received all required 
regulatory approvals; and 

(3) Has the plant, equipment, and 
personnel to perform the contract in the 
United States at the time of contract 
award; or 

(b) The Under Secretary of Defense 
(Acquisition) determines that 
acquisition from a source not described 
in paragraph (a) of this section is critical 
to the national security. 


225.7011 Restriction on Strategic Defense 


Initiative research, development, test, and 
evaluation. 


225.7011-1 Definitions. 


Competent, foreign firm, and U.S. firm 
have the meanings given in the 
provision at 252.225-7018, Notice of 
Prohibition of Certain Contracts with 
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Foreign Entities for the Conduct of 
Strategic Defense Initiative RDTE. 


225.7011-2 Restriction. 


(a) Section 222 of the Defense 
Authorization Act for FY 1988 and 1989 
(Pub. L. 100-180) prohibits the award of 
certain contracts for the conduct of 
Strategic Defense Initiative (SDI) 
Program research, development, test, 
and evaluation (RDTE), to foreign 
governments or firms unless the 
Secretary of Defense certifies to 
Congress in writing at any time during 
the applicable fiscal year that work 
cannot be competently performed by a 
U.S. firm at a price equal to or less than 
the price of the foreign government or 
firm. 

(b) For purposes of implementing this 
section, heads of contracting activities 
are authorized to make this certification 
(see 225.7011-3{a)). 

(c) Except as provided in 225.7011-3, 
do not use any funds appropriated to, or 
for the use of, DoD to enter into or carry 
out any contract, including any contract 
awarded as a result of a broad agency 
announcement, with a foreign 
government or firm if the contract 
provides for the conduct of RDTE in 
connection with the SDI. 

(d) This prohibition is not intended to 
deny access to foreign expertise when . 
contract performance requires a level of 
competency unavailable in the United 
States. 


225.7011-3 Exceptions. 


This prohibition shall not apply— 

(a) To contracts awarded to a foreign 
government or firm if the contracting 
officer determines that— 

(1) The contract will be performed 
within the United States; 

(2) The contract is exclusively for 
RDTE in connection with antitactical 
ballistic missile systems; or 

(3) The foreign government or foreign 
firm agrees to share a substantial 
portion of the total contract cost. 
Consider the foreign share as 
substantial if it is equitable with respect 
to the relative benefits to be derived 
from the contract by the United States 
and the foreign parties. For example, if 
the contract is more beneficial to the . 
foreign party, its share of the cost should 
be correspondingly higher; or 

(b) If the head of the contracting 
activity certifies in writing, before 
contract award, that a contract for 
research, development, testing, or 
evaluation (other than for RDTE 
described in paragraph (a)(2) of this 
subsection) cannot be competently 
performed by a U.S. firm at a price equal 
to or less than the price at which the 
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RDTE would be performed by a foreign 
government or firm. 


225.7011-4 Procedures. 

(a} When awarding a prime contract 
to a foreign government or firm under 
225.7011-3(b), the contracting officer or 
source selection authority, as applicable, 
shall make a determination that will be 
the basis for the certification. 

(1] The determination must— 

(i) Describe the contract effart; 

(ii) State the number of proposals 
solicited and received from both U.S. 
and foreign firms; 

(iii) Identify the proposed awardee 
and the amount of the contract; 

(iv) State that selection of the’ 
contractor was based on the evaluation 
factors contained in the solicitation, or 
the criteria contained in the broad 
agency announcement; and 

(v) State that the effort cannot be 
competently performed by a USS. firm at 
a price equal to, or less than, the price at 
which it would be performed by the 
foreign awardee. 

(2): When either a broad agency 
announcement (BAA) or program 
research and development 
announcement (PRDA) is used, or when 
the determination is otherwise not 
based on direct competition between 
foreign and domestic proposals, the 
determination must not be merely 
conclusory. 

(i) The determination must 
specifically explain its basis, include a 
description of the method used to 
determine the competency of U.S. firms, 
and describe the cost or price analysis 
performed. 

(ii) Alternately, the: determination may 
contain— 

(A) A finding, including the basis for 
such finding, that the proposal was. 
submitted solely in response to the 
terms of a BAA or PRDA, or other 
solicitation document without any 
technical guidance from the progranr 
office; and 

(B) A finding, including the basis for 
such finding, that disclosure of the 
information in the proposal for the 
purpose of conducting a competitive 
acquisition is. prohibited. 

(b) Forward a copy of the certification 
(from 225.7011-3(b)) and, as appropriate, 
the determination or justification and 
approval (J&A) within 30 days of 
contract award. to the SDI Organization, 
ATTN: SDIO/MN, The Pentagon, 
Washington, DC 20301-7100, if award is 
based on— 

(1) A determination under paragraph 
(a) of this subsection; 

(2) Other than full and open 
competition under FAR subpart 6.3; or 


(3) An unsolicited proposal under FAR 
subpart 15.5. : 


225.70t1-5 Soficitation provision. 

Use the provision at 252.225-7018, 
Notice of Prohibition of Certain 
Contracts With Foreign Entities for the 
Conduct of Strategic Defense Initiative 
RDTE, in all competitively negotiated 
SD# solicitations for research, 
development, test, and evaluation, 
unless foreign participation is otherwise 
excluded. 


225.7012 Restriction on anchor and 
mooring chain. 


, 225.7012-1 Restriction. 


(a} Under Public Law 100—463, section 
8089, and subsequent laws, no FY1989 or 
later funds may be used to acquire 
welded shipboard anchor and mooring 
chain (four inches in diameter and 
under} manufactured outside the United 
States. 

(b} Under Public Law 100-202, section 
8125, no F¥1988 funds may be used to 
acquire welded shipyard anchor and 
mooring chain (four inches. in diameter 
and under) manufactured outside the 
United States, its territories or 
possessions, or Canada. 


225.7012-2 Exception. 

Chain may be acquired from other 
countries if the head of the agency 
determines, on a case-by-case basis, 
that adequate domestic supplies of 
chain are not available to meet the 
requirements on a timely basis. 


225.7012-3 Contract clauses. 

(a) Use the clause at 252.225-7019, 
Restriction on Acquisition of Foreign 
Anchor and. Mooring Chain, in all 
solicitations and contracts— 

(1) Using FY2989 or later funds; and 

(2} Requiring anchor or mooring chain. 

(b) Use the clause at 252.225-7020, 
Restriction on Acquisition of Foreign 
Ancher and Mooring Chain (Fiscal Year 
1988), in all solicitations and. contracts—. 

(1} Using FY 1$88 funds; and 

(2) Requiring anchor or mooring chain. 


225.7013 Restriction on: poiyacrylonitrile 
(PAN) based carben fiber. 


225.7013-1. Restriction. 

(a) Sectiom 8088, Public Law 100-202, 
and subsequent appropriations. acts, 
require the Secretary of Defense to take 
such action as necessary to ensure. by 
FY 1992. that a minimum of 50 percent of 
the annual DoD requirements for PAN 
carbon fibers is. acquired from. domestic 
sources. 

(b} To. meet this goal, all new major 
systems must use. domestic or Canadian 
sources for all PAN carbon fiber 
requirements. “Domestic or Canadian 
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sources” include U.S. and Canadian 
manufacturers and producers. 


225.7013-2 Contract clause. 


(a) Use the clause at 252.225-7021, 
Restriction. on Acquisition of 
Polyacrylonitrile (PAN) Based Carbon 
Fiber, in all major systems acquisition 
programs (as defined in FAR part 34} 
that are not yet in production (milestone 
Ill as defined im DoDI 5000.2, Defense 
Acquisition Program Procedures). 

(b) Contracting officers may, with the 
approval of the head of the contracting 
activity, waive, in whole or in part, the 
requirement in the clause. For example, 
a waiver is justified if a qualified 
domestic or Canadian source cannot 
meet scheduling requirements. 


Subpart 225.71—Other Restrictions on 
Foreign Purchases 


225.7100 Scope of subpart. 


This subpart contains foreign product 
restrictions which are based on policies 
designed to protect the defense 
industrial base. 


225.7101 Definitions. 

Relevant definitions are in the clause 
at 252.225-7022, Foreign Source 
Restrictions. 

225.7102 Policy. 


DoD requirements for the following, 
including acquisitions for items 
containing the following, shall be 
acquired from domestic sources to the 
maximum extent practicable— 

(a) Miniature and instrument ball 
bearings; 

(b) Precision components for 
mechanical time devices included in 
fuzes, boosters, and aircraft clocks in 
the following Federal supply classes: 


| Ammunition through 30mm. 
} Ammunition, over 30mm up to 
75mm. 
| Ammunition, 
125mm. 
Ammunition over 125mm. 
Bombs. 
...| Grenades. 
Rockets and: rocket ammunition. 
.| Land: mines. 
Fuzes. and primers. 
Time measuring, instruments (air- 
craft clocks only). 


75mm ‘through 


(c) High purity silicon; 

(d) High carbon ferrochrome (HCF); 

(e} Antifriction bearings. and bearing 
components; 

(f) Forging items as follows: 
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Shipboard forged 
anchor chains. 

Ship propulsion 
shafts. landing craft 
shafts. 

All. 

All greater than 120 
inches in diameter. 

Preform, gun tube, 
muzzle brake, and 
breach ring 
forgings. 

Bipod, base plate, 
and body yoke 
forgings. 

Barrel extensions, 
bolts receivers, 
sights/handles, etc. 

Turret rings, road 
arms, final drive 
gears, shafts, track 
shoes, axle shafts 
flywheels, 
connecting rods, 
crankshafts, 
roadwheels, 
spindles, torsion 
bars. 


Ring forgings for bull 


gears. 

Large caliber, thick- 
walled cannon (105 
mm through 8-inch 
forgings). 

60mm and 8imm 
mortar forgings. 


Small caliber 
weapons forgings. 


Tank and automotive 
forgings. 


225.7103 Exceptions. 

This policy in 225.7102 does not apply 
to acquisitions— 

(a) When using small purchase 
procedures, unless the restricted item is 
the end item being purchased; 

(b) Of miniature and instrument ball 
bearings or precision components for 
mechanical time devices when urgency 
is justified; 

(c) Of commercial products— 

(1) Except forgings; 

(2) Other than miniature and 
instrument ball bearings or precision 
components for mechanical time devices 
for use as components or subassemblies 
of defense equipment or systems (e.g., 
repair parts); 

(3) Other than steel plate, sheet, ingots 
or the like that incorporate high carbon 
ferrochrome; or 

(4) Except when the restricted item is 
the end item. 

(d) Overseas for overseas use; 

(e) Of forgings— 

(1) Used for commercial vehicles or 
noncombat support military vehicles; or 

(2) When the quantity acquired 
exceeds the amount needed to maintain 
the U.S. defense mobilization base 
(provided such quantity is an 
economical quantity buy). The 
restriction to domestic sources does not 
apply to the quantity above that 
required to maintain the base, in which 
case, qualifying country sources may 
compete; 


Excludes service and 


(f) Of high carbon ferrochrome 
incorporated in qualifying country end 
products from North Atlantic Treaty 
Organization countries; or 

(g) For bearings and bearing 
components or items containing 
bearings for use in a cooperative or co- 
production project under an 
international agreement. (This exception 
does not apply to miniature and. 
instrument ball bearings.) 


225.7104 Waivers. 


(a) Upon request from a prime 
contractor, the contracting officer may 
waive the requirement for domestic 
manufacture of the items covered by the 
policy in 225.7102 (a), (b), (c), (d), and (f), 
provided in the case of (a), (b), and (c) 
that— 

(1) The contractor has on hand 
subassemblies or end items containing 
the restricted items; 

(2) The waiver is only to the extent 
and for the period of time necessary to 
permit the contractor to acquire and use 
domestic components; and either 

(3) The delivery schedule is such that 
use of other than domestic items is 
necessary; Or - 

(4) Use of domestic items would 
interfere with economical or normal 
production scheduling. 

(b) If the waiver is for miniature and 
instrument ball bearings or precision 
components for mechanical time 
devices, the contractor must agree to 
acquire a like quantity and type for non- 
Government use. 

(c) If the waiver is for antifriction 
bearings (225.7102(e)), except miniature 
and instrument ball bearings, the head 
of the contracting activity, on a 
nondelegable basis, may waive the 
requirement for domestic manufacture— 

(1) Upon executive of a determination 
and findings that— 

(i) No domestic bearing manufacturer 
meets the requirement; or 

(ii) It is not in the best interest of the 
United States to qualify a domestic 
bearing to replace a qualified 
nondomestic bearing. This 
determination must be based on a 
finding that the qualification of a 
domestically manufactured bearing 
would cause unreasonable costs or 
delay. A finding that a cost is 
unreasonable should take into 
consideration DoD policy to assist the 
domestic industrial mobilization base. 
Contracts should be awarded to 
domestic bearing manufacturers to 
increase their capability to reinvest and 
become more competitive. 

(2) For multiyear contracts or 
contracts exceeding 12 months, if— 


—— 


(i) The head of the contracting activity 
executes a D&F in accordance with 
paragraph (c)(1) of this section; 

(ii) The contractor submits a written 
plan for transitioning from the use of 
nondomestic to domestically 
manufactured bearings; 

(iii) The plan— 

(A) States whether a domestically 
manufactured bearing can be qualified, 
at a reasonable cost, for use during the 
course of the contract period; Y 

(B) Identifies any bearings that are not 
domestically manufactured, their 
application, and source of supply; and 

(C) Describes, including cost and 
timetable, the transition to a 
domestically manufactured bearing. 
(The timetable for the transition should 
normally take no longer than 24 months 
from the date the waiver is granted); and 

(iv) The contracting officer accepts the 
plan and incorporates it in the contract. 


225.7105 Contract clause. 


(a) Use the clause at 252.225-7022, 
Foreign Source Restrictions, in all 
solicitations and contracts, except those 
in 225.7103. 

(b) If an exception under 225.7103 
applies to any portion of the acquisition, 
specify the exception in the solicitation 
and contract. 


Subpart 225.72—Overseas Distribution 
of Defense Subcontracts 


225.7200 Scope of subpart. 

This subpart discusses DoD 
monitoring of the volume, type, and 
nature of certain subcontracts awarded 
to foreign sources. 


225.7201 Applicability. 


(a) Except as noted in 225.7202, this 
subpart applies to any contract that— 
(1) Is expected to exceed $500,000; 

(2) Exceeds $500,000 at time of award; 
or > 
(3) Exceeds $500,000 subsequent to 
award if a modification increases the 

amount of the contract to more than 
$500,000. 

(b) Contractors awarded contracts 
meeting the criteria in paragraph (a) of 
this section, and their first-tier 
subcontractors awarded subcontracts 
exceeding $100,000, must report (using 
DD Form 2139, Subcontract Report of 
Foreign Purchases) the volume, type, 
and nature of— 

(1) Subcontracts exceeding $25,000 if 
the country of origin of the producer of 
the supplies, or provider of the services, 
is outside the United States; and 

(2) Modifications, exceeding $25,000, 
of such subcontracts. 

(c) Contractors, and their first-tier 
subcontractors, required by paragraph 
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(a)(3) of this section to report 
subcontracts awarded to foreign sources 
are required to report only those 
subcontracts awarded after the 
modification is effective. 


225.7202 Exception. 

This subpart does not apply to 
contracts for commercial items, ores, 
natural gas, utilities, petroleum products 
and crudes, timber (logs), or subsistence. 


225.7203 Contract clause. 

Except for acquisitions in 225.7202, 
use the clause at 252.225-7023, Overseas 
Distribution of Defense Contracts, in all 
solicitations and contracts described in 
225.7201(a). 


Subpart 225.73—Acquisitions for 
Foreign Military Sales 


225.7300 Scope of subpart. 

(a) This subpart contains policies and 
procedures for acquisitions for foreign 
military sales (FMS) under the Arms 
Export Control Act. Section 22 of the 
Arms Export Control Act (Pub. L. 90- 
629, as amended) authorizes DoD to 
enter into contracts for resale to foreign 
countries of international organizations. 

(b) This subpart does not apply to— 

(1) Foreign military sales made from 
inventories or stocks; 

(2) Acquisitions for replenishment of 
inventories or stocks; 

(3) Acquisitions made under DoD 
cooperative logistic supply support 
arrangements. 


225.7301 General. 

The U.S. Government sells defense 
articles and services to foreign 
governments or international 
organizations through foreign military 
sales (FMS) agreements. The agreement 
is documented on a DD Form 1513, DoD 
Offer and Acceptance. The DD Form 

1513— 

- (a) Lists the items and services, 
estimated costs, and terms and 
conditions of the sale; 

(b) Is presented to the foreign 
customer; and 

(c) Provides for signature of the 
foreign customer to indicate acceptance. 


225.7302 Procedures. 

On FMS programs that will require an 
acquisition, the contracting officer 
assists the departmental/agency activity 
responsible for preparing the DoD Offer 
and Acceptance by— . 

(a) Working with prospective 
contractors to— 

(1)Identify and review sales 
cummissions and fees; 

(2) Identify, in advance of the DoD 
Offer and Acceptance, any unusual 
provisions or deviations. 


(3) Advise the contractor if the 
departmental/agency activity expands, 
modifies, or does not accept any 
requirements proposed by the 
contractor; 

(4) Identify any logistics support 
necessary to perform the contract; and 

(5) For acquisitions over $10,000 that 
are to be awarded noncompetitively, 
asking the prospective contractor(s) for 
information on price, delivery, and other 
relevant factors. The request for 
information must identify the fact that 
the information is for a potential foreign 
military sale and must identify the 
foreign customer. 

(b) Working with the departmental/ 
agency activity responsible for 
preparing the DoD Offer and 
Acceptance to— 

(1) Assist, as necessary, in 
preparation of the DD Form 1513; 

(2) Identify and explain all unusual 
contractual requirements or requests for 
deviations; and 

(3) Assist in preparing the price and 
availability data. 


225.7303 Pricing acquisitions for foreign 
military sales. 

Price foreign military sale contracts 
using the same principles as are used in 
pricing other defense contracts. 
Application of the pricing principles in 
FAR parts 15 and 31 to a foreign military 
sale contract, however, may result in 
prices that differ from other defense 
contract prices for the same item due to 
the considerations in this section. 


225.7303-1 Contractor sales to other 
foreign customers. 

If the contractor has made sales of the 
item required for the foreign military 
sale to foreign customers under 
comparable conditions, including 
quantity and delivery, price the FMS 
contract in accordance with-FAR part 
15. 


225.7303-2 Cost of doing business with a 
foreign government or an international 
organization. 

(a) In pricing FMS contracts where 
non-U.S. Government prices as 
described in 225.7303-1 do not exist— 

(1) Recognize costs of doing business 
with a foreign government or 
international organization (even though. 
the form of the transaction is a defense 


‘ purchase for the purpose of FMS) 


whenever comparable costs of doing 
business with the United States would 
be recognized in pricing other defense 
contracts. 

(2) Recognize reasonable and 
allocable costs, even though such costs 
might not be recognized in the same 
amounts in pricing other defense 
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contracts. Examples of such costs 
include, but are not limited to— 

(i) Selling expenses (not otherwise 
limited by FAR part 31), e.g.— 

(A) Maintaining international sales 
and service organizations; 

(B) Sales commissions and fees in 
accordance with FAR subpart 3.4; 

(C) Sales promotions, demonstrations, 
and related travel for sales to foreign 
governments. 

(1) Such costs may be recovered for 
U.S. Government requirements under 
DFARS 231.205-38(c). 

(2) Paragraph 126.8 of the 
International Traffic in Arms 
Regulations (ITAR) (22 CFR Part 121) 
may require Government approval for 
these costs to be allowable. If 
Government approval is required for 
promotion or demonstration costs to be 
allowable, the approval must be 
obtained. 

(D) Configuration studies and related 
technical services undertaken as a 
direct selling effort to a foreign country. 

(ii) Product support and postdelivery 
service expenses; 

(A) Operations or maintenance 
training, training or tactics films, 
manuals, or other related data; and 

(B) Technical field services provided 
in a foreign country related to accident 
investigations, weapon system 
problems, operations/tactics 
enhancement, and related travel to 
foreign countries. 

(iii) Costs associated with the 
implementation of an offset arrangement 
between DoD and a foreign government. 
(Costs associated with the 
implementation of an offset agreement 
directly between a contractor and a 
foreign government are not allowable.) 

(iv) Costs that are the subject of 
advance understanding under the 
appropriate provisions of FAR part 31; 
or where the advance understanding 
places a limit on the amounts of cost 
that will be recognized as allowable in 
defense contract pricing, and the 
understanding contemplated that it will 
apply only to DoD contracts for the U.S. 
Government’s own requirements (as 
distinguished from contracts for FMS). 

(b) Costs not allowable under FAR 
part 31 are not allowable in pricing 
foreign military sale contracts. 

(c) The provisions of 10 U.S.C. 2372 do 
not apply to contracts for foreign 
military sales. Therefore, the ceiling 
limitations or the formula constraints on 
bid and proposal (B&P) costs in FAR 
part 31 and on independent research 
and development (IR&D) costs in part 
231 do not apply to contracts for foreign 
military sales. IR&D and B&P costs 
allowed on contracts for foreign military 
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sales shall be limited to their allocable 
share of the total expenditures. In 
pricing contracts for foreign military 
sales— 

(1) Use the best estimate of 
reasonable costs in forward pricing. 

(2) Use actual expenditures, to the 
extent that they are reasonable, in 
determining final cost. 

(d) Under Section 21(e)(1})(A) of the 
Arms Export Control Act, as amended, 
the United States must charge for 
administrative services to recover the 
estimated cost of administration of sales 
made under the Arms Export Control 
Act. 


225.7303-3 Government-to-government 
agreements. 

If a government-to-government 
agreement between the United States 
and a foreign government for the sale, 
coproduction, or cooperative logistic 
support of a specifically defined weapon 
system, major end item, or support item, 
contains language in conflict with the 
provisions of this section, the language 
of the government-to-government 
agreement prevails. 


225.7303-4 Sales commissions and 
contingent fees. 

Sales commissions and contingent 
fees are allowable under defense 
contracts provided that the commissions 
or fees are paid to a bona fide employee 
or a bona fide established commercial 
or selling agency maintained by the 
prospective contractor for the purpose of 
securing business (see FAR part 31 and 
FAR subpart 3.4). It is extremely difficult 
for DoD to verify the services, or the 
value of the services. Therefore, the cost 
of allowable sales commissions and 
contingent fees (as defined in FAR 
subpart 3.4) is limited to $50,000 and 
must be identified to the FMS customer 
before, or at the time of, submitting the 
DoD Offer and Acceptance (DD Form 
1513) to the customer. 

(a) When requesting price and 
availability data for an Offer and 
Acceptance, require contractors to 
identify the amount of any sales 
commissions or fees. The fees, even if 
under $50,000 per contract, must be 
justified and supported. Except for those 
contracts excluded in FAR subpart 3.4— 

(1) Require the contractor to submit a 
Contractor’s Statement of Contingent or 
Other Fees (Standard Form 119) 
(Including any such fees claimed by 
subcontractors); 

(2) Determine under FAR subpart 3.4 
whether a bona fide employee or agency 
relationship exists {for the purposes of 
FMS, the definition in FAR subpart 3.4 
of improper influence also extends to 
officials of the foreign government); 


~ 


(3) Require the contractor to submit a 
breakdown of the fee for the sales 
representative's services. Even if a bona 
fide employee or agency relationship is 
determined to exist, the fee must be 
reasonable. 

{i) Whether the fee is reasonable 
requires an assessment of the services 
provided, or to be provided, compared 
to the amount of the fee. 

(ii) The proposed fee/commission may 
be compared with known costs for 
comparable services under non-FMS 
contracts, or for FMS sales of 
comparable scope and dollar amounts 
for the same or similar items. 

(iii) In analyzing the fee, give 
consideration to whether the sale is the 
initial or a follow-on sale. Effort for 
follow-on Zales of additional quantities, 
spares, and support equipment is 
normally not as great as the effort for 
the initial sale. 

(4) The chief of the contracting office 
must approve the contracting officer's 
determination— 

(i) As to whether there is a bona fide 
employee or agency relationship; and 

(ii) Of the reasonableness of the 
commission or fee. 

(b) If the foreign customer 
disapproves the fee, or a portion of the 
fee, the contracting officer must notify 
the prospective contractor and request 
that the contractor withdraw the fee for 
the sales representative from the 
proposal. if the contractor refuses to 
withdraw the fee, the contracting officer 
notifies the department/agency activity 
responsible for preparation of the DoD 
Offer and Acceptance, which notifies 
the foreign customer that DoD is unable 
to purchase the items or services from 
that contractor. 

(c) It may not be possible to determine 
whether or not the price to be paid for 
material or services will include sales 
commissions and fees (for example, 
when FMS requirements are to be 
fulfilled by competitive acquisitions). In 
such cases, if contract negotiations 
indicate that costs for a sales 
representative will be claimed by the 
contractor, the department/agency 
responsible for presentation of the Offer 
and Acceptance notifies the foreign 
customer as soon as possible and asks 
for a reply within 30 days as to whether 
the customer will approve the costs. 

(d) Under DoD 5105.38-M, Security 
Assistance Management Manual, Letters 
of Offer and Acceptance for 
requirements for the governments of 
Australia, Taiwan, Egypt, Greece, Israel, 
Japan, Jordan, Republic of Korea, 
Kuwait, Pakistan, Philippines, Saudi 
Arabia, Turkey, Thailand, or Venezuela 
(Air Force} must provide that all U.S. 
Government contracts resulting from the 
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Letters of Offer prohibit the payment of 
sales commission and fee unless the 
payments have been identified and 
payment approved in writing by the - 
foreign customer before contract award. 
(See 225.7308(a).) 


225.7304 Source selection. 


(a) Acquisitions for foreign military 
sales are conducted under the same 
acquisition and contract management 
procedures as other 
acquisitions. However, FMS customers 
may request that a defense article or 
defense service be obtained from a 
particular contractor. In such cases, FAR 
6.302-4 provides authority to contract 
without full-and-open competition. The 
FMS customer may also request that a 
subcontract be placed with a particular 
firm. The contracting officer shall honor 
such requests from the FMS customer 
only if the Letter of Agreement or other 
written direction sufficiently fulfills the 
requirements of FAR subpart 6.3. 


(b) Do not allow representatives of the 
FMS customer to— 

{1) Direct the deletion of names of 
firms from bidders mailing lists or slates 
of proposed A-E firms. (They may 
suggest the inclusion of certain firms); 

(2) Interfere with a contractor's 
placement of subcontracts; or 

(3) Participate in the price 
negotiations between the U.S. 
Government and the contractor. 

(c) Do not accept directions from the 
FMS customer on source selection 
decisions or contract terms (other than 
the special contract provisions and 
warranties referred to in Condition A:2 
of the DD Form 1513). 

(d) Do not honor any requests by the 
FMS customer to reject any bid or 
proposal. 


225.7305 Limitation of liability. 


The contracting officer must advise 
the contractor as to whether the foreign 
customer will assume the risk for loss or 
damage under the appropriate limitation 
of liability clause{s) (see FAR subpart 
46.8). Consider the costs of necessary 
insurance, if any, obtained by the 
contractor to cover the risk of loss or 
damage in establishing the FMS contract 
price. 


225.7306 Exercise of options for foreign 
military sales. 


Consider changes to cost and profit 
attributable to pricing differences 
between U.S. and FMS requirements 
when exercising an option to satisfy an 
FMS requirement. Also consider such 
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changes if the option is already 
identified for FMS, but it is exercised for 
country B requirements instead of the 
country A requirements for. which it was 
priced. 


225.7307 Implementation of offset 
arrangements negotiated pursuant to 
foreign military sales agreements. 


225.7307-1 General. 


(a) The purpose of an FMS/offset 
arrangement is to fulfill commitments 
negotiated pursuant to an FMS 
agreement. The general policy in 
fulfilling these commitments is to 
exempt the FMS country’s products from 
the requirements of the Buy American 
Act on a case-by-case basis. 

(b) Generally, it is not appropriate to 
establish an offset goal or objective. If in 
special circumstances it is in the 
national interest to establish an offset 
goal or objective, the goal or objective 
may be stated as— 

(1) A certain percentage of the FMS 
agreement dollar value; 

(2) A specific dollar amount; or 

(3) A combination of the two. 

(c) The Presidential policy statement 
of April 16,1990 provides that DoD shall 
not encourage, enter directly into, or — 
commit U.S. firms, to any FMS/offset 
arrangement. The decision whether to 
engage the offsets, and the 
responsibility for negotiating and 
implementing offset arrangements, 
resides with the companies involved. 
Exceptions to this policy must be 
approved by the President through the 
National Security Council. This does not 
prevent DoD from fulfilling obligations 
incurred through international 
agreements entered into before April 
16,1990. 

(d) When authorized, offset provisions 
typically require the Military 
Departments or U.S. prime contractors, 
or both, to provide opportunities for 
foreign sources to obtain contracts 
under the terms and conditions of the 
particular DoD offset agreement. 
Normally, FMS/offset arrangements are 
negotiated before the FMS agreement 
Offer and Acceptance so that— 

(1) DoD and its contractors have an 
opportunity to assess in advance their 
ability to fulfill the FMS/offset 
arrangement; and 

(2) The offer can include those DoD 
and contractor costs associated with 
such arrangements. 

(e) If an exception is granted under 
paragraph (c) of this subsection, the 
domestic concerns involved in the FMS 
and the foreign customer will make 
suitable arrangements to fulfill an FMS/ 
offset arrangement. Only if the 
Government determines that the FMS/ 


offset arrangement cannot be fulfilled in 
this fashion will DoD seek to fulfill the 
offset commitments through other 
defense purchases. When practical, the 
U.S. contractor shall be contacted and 
coordination obtained before the 
Government commits the contractor's 
participation. 

(f) The Defense Security Assistance 
Agency (DSAA) acts as the focal point 
within the Executive Branch for 
interagency coordination on offset 
policy. DSAA consults with, and derives 
its overall policy guidance from, the 
Office of the Assistant Secretary of 
Defense (International Security Affairs). 
The Office of the Assistant Secretary of 
Defense (Production and Logistics) 
(OASD(P&L)) is responsible for matters 
pertaining to the fulfillment of the offset 
portion of FMS agreements. General 
information regarding the existence of 
FMS/offset arrangements with 
particular countries or implementation 
of such arrangements may be obtained 
by submitting inquiries to the Director 
for Foreign Contracting, OASD(P&L)(P). 


225.7307-2 Procedures. 
(a) Whenever an FMS agreement 


involves a single major weapon system, 
the department responsible for 
acquisition of the weapon system is 
responsible for managing any resulting 
FMS/ offset arrangement. 

(b) If an FMS agreement involves the 
sale of items from two or more 
departments, OASD(P&L) may either 
direct that one department be 
responsible for coordinating the 
implementation of the FMS/offset 
arrangement, or apportion responsibility 
for managing the offset program among 
two or more departments. 


225.7308 Contract clauses. 


(a) Use the clause at 252.225-7024, 
Limitation on Sales Commissions and 
Fees, in all solicitations and contracts 
for foreign military sales for the 
countries in 225.7303(d), unless payment 
of sales commissions and fees has been 
approved by the foreign customer. Insert 
the name of the foreign country 
customer in the three blanks of the 
clause. 

(b) Use the clause at 252.225-7025, 
Exclusionary Policies and Practices of 
Foreign Governments, in all solicitations 
and contracts for the purchase of goods 
and services for international military 
education training and foreign military 
sales. 

7. Part 237 is revised to read as 
follows: 
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PART 237—SERVICE CONTRACTING 
Sec. 


Subpart 237.1—Service Contracts—General 


237.104 Personal services contracts. 
237.106 Funding and term of service 
contracts. 


Subpart 237.2—Advisory and Assistance 
Services 


237.203 Types of advisory and assistance 
services. 


237.205 Management controls. 
237.206 Requesting activity responsibilities, 


Subpart 237.70—Mortuary Services 

237.7000 Scope. 

237.7001 Method of acquisition. 

237.7002 Area of performance. 

237.7003 Distribution of contracts. 

237.7004 Solicitation provisions and 
contract clauses. 


Subpart 237.71—Laundry and Dry Cleaning 

Services 

237.7100 Scope. 

237.7101 General. 

237.7102 Solicitation provisions and 
contract clauses. 


Subpart 237.72—Educational Service 

Agreements 

237.7200 Scope. 

237.7201 Educational service agreement. 

237.7202 Limitations. 

237.7203 Duration. 

237.7204 Format and clauses for educational 
service agreements. 


Subpart 237.73—Services of Students at 
Research and Development Laboratories 
237.7300 Scope. 

237.7301 Definitions. 

237.7302 General. 

237.7303 Contract clauses. 


Subpart 237.74—Communications Services 

237.7400 Scope. 

237.7401 Definitions. 

237.7402 Policy. 

237.7403 Regulatory bodies. 

237.7404 Foreign carriers. 

237.7405 Authority to contract for 
communications services. 

237.7406 Cost or pricing data. 

237.7407 Type of contract. 

237.7407-1 Basic ordering agreements. 

237.7407-2 Communication service 
authorization (CSA). 

237.7407-3 Federal supply schedule 
contracts. 

237.7408 Special construction. 

237.7408-1 General. 

237.7408-2 Applicability of construction 
labor standards to CSAs for special 
construction. 

237.7409 Special assembly. 

237.7410 Cancellation and termination. 

237.7411 Contract clauses. 


Subpart 237.75—Audit Services 
237.7500 Scope. 

237.7501 General policy. 
237.7502. Contract period. 
237.7503 Approvals. 
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237.7504 Solicitation provisions and 
contract clauses. 
Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


(b)(i) DoD authorization to acquire 
expert and consultant services typically 
is included in the general provisions of 
annual DoD appropriations acts. 
Personal service contracts for expert 
and consultant services must also be 
authorized by a determination and 
findings (D&F) in accordance with 
department/ agency regulations. 

(A) Generally, the D&F should 
authorize one contract at a time; 
however, an authorizing official may 
issue a blanket D&F for classes of 
contracts. 

(B) Prepare each D&F in accordance 
with FAR subpart 1.7 and include a 
determination that— 

(1) The duties are of a temporary or 
intermittent nature; 

(2) Acquisition of the services is 
advantageous to the national defense; 

(3) DoD personnel with necessary 
skills are not available; 

(4) Excepted appointment cannot be 
obtained; 

{5) A nonpersonal services contract is 
not practicable; 

(6) Statutory authority, 5 U.S.C. 3109 
and other legislation, apply; and 

(7) Any other determination required 
by statutes has been made. 

(ii) Personal service contracts for 
direct health care services are 
authorized by 10 U.S.C. 1091. Policy and 
procedures including the applicable pay 
cap and approval requirements are in 
DoDI 6025.5, Personal Services 
Contracting Authority for Direct Health 
Care Providers. The requiring activity 
must provide the contracting officer with 
a copy of the approval to enter into a 
personal services contract for direct 
health care. 

(f)(i) Payment to each expert or ¢« 
consultant for personal services under 5 
U.S.C. 3109 shall not exceed the highest 
rate fixed by the Classification Act 
Schedules for grade GS-15, except shall 
not exceed the highest rate payable to a 
GS-18 for— 

(A) Professional engineering services 
primarily involving research and 
development; or 

(B) Professional services involving 
physical sciences, natural sciences, or 
medicine. 

(ii) The contract may provide for the 
same per diem and travel expenses 
authorized for a Government employee, 
including actual transportation and per 


diem in lieu of subsistence for travel 
between home or place of business and 
official duty station. 

(iii) Coordinate with the civilian 
personnel office on benefits, taxes, 
personnel ceilings, and maintenance of 
records. 


237.106 Funding and term of service 
contracts. 

(1) Personal service contracts for 
expert or consultant services cannot 
exceed one year. The nature of the 
duties must be— 

(i) Temporary (not more than one 
year); or 

{ii) Intermittent (not cumulatively 
more than 130 days in one year). 

(2) The following categories of service 
contracts, funded by annual 
appropriations, are authorized to extend 
beyond the end of the fiscal year— 

(i) One year contracts for 
maintenance of tools or facilities {see 10 
U.S.C. 2410a(1)); 

(A) Tools generally are items found in 
supply groups 51 and 52, such as hand 
and power tools, gauges, measuring 
devices, etc. Tools do not include plant 
equipment, automatic data processing 
equipment, or office machines. 

(B) Examples of facilities maintenance 
services include— 

(2) Custodial or housekeeping 
services; 

(2) Security or fire protection services; 

(3) Refuse collection; 

(4) Grounds or surfaced area 
maintenance; 

(5) Heating systems operation and 
maintenance; 

(6) Military family housing 
maintenance; 

(7) Energy monitoring control systems 
maintenance and repair; 

(8) Commissary refrigeration 
maintenance and repair; 

(9) Medical facility real property 
maintenance management; 

(20) Hospital aseptic maintenance 
management; and 

(12) Animal or pest control; 

(ii) One year contracts for depot 
maintenance {see 10 U.S.C. 2410a(3)); 

(iii) Multi-year service contracts; 

(iv) One year requirements or 
indefinite quantity contracts, as defined 
in FAR 16.503 and FAR 16.504, in which 
the minimum quantities are certain to be 
ordered in the fiscal year current at the 
beginning of the contract term (but see 
FAR 32.705-1(b)); 

(v) Personal service contracts for 
experts or consultants; or 

(vi) Contracts for educational 
services, which cannot feasibly be 
subdivided for separate performance in 
each fiscal year. 
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Subpart 237.2—Advisory and 
Assistance Services 


237.203 Types of advisory and assistance 
services. 


(d) Engineering and technical service. 
(i) Engineering and technical services 


-consist of— 


(A) Contract field services, which are 
engineering and technical.services 
provided on site at Defense locations by 
the trained and qualified engineers and 
technicians of commercial or industrial 
companies; 

(B) Contract plant services, which are 
engineering and technical services 
provided by the trained and qualified 
engineers and technicians of a 
manufacturer of military equipment or 
components, in the manufacturer's own 
plants and facilities; and 

(C) Field service representatives, 
which are employees of a manufacturer 
of military equipment or components 
who provide a liaison or advisory 
service between their company and the 
military users of their company's 
equipment or components. 

(ii) Every contract for engineering and 
technical services alone or as part of.an 
end item, shall— 

(A) Show those services as a 
separately priced line item; 

(B) Contain definitive specifications 
for the services; and 

(C) Show the work-months involved. 

(iii) The Deputy Assistant Secretary of 
Defense (Procurement) may authorize 
personal service contracts for 
engineering and technical services to 
meet an unusual essential mission need. 
The authorization will be for an interim 
period only. 


237.205 Management controls. 

DoD procedures are in DoD Directive 
4205.2, DoD Contracted Advisory and 
Assistance Services. 


237.206 Requesting activity 
responsibilities. 


(b) On acquisitions for studies, the 
purchase request package must contain 
a signed statement from the technical 
officer responsible for the study stating 
that the Defense Technical Information 
Center (DTIC) and other information 
sources have been queried, that 
evidence of those queries are on file, 
and no existing scientific or technical 
report could fulfill the requirement. 

(c) The authority, without redelegation 
authority (see DoDD 4205.2), to approve 
the use of advisory and assistance 
services in contracts over $50,000 is— 

(i) An SES manager; 

(ii) A general or flag officer; 
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(iii} An officer in 0-6 grade filling a 
general or flag officer level position; or 

(iv) An officer in 0-6 grade who has 
subordinate SES personnel. 


Subpart 237.70—Mortuary Services 


237.7000 Scope. 

This subpart contains acquisition 
procedures for contracts for mortuary 
services (the care of remains) for 
military personnel within the U.S. 
Departments/agencies may use these 
procedures as guidance in areas outside 
the U.S. for both deceased military and 
civilian personnel. 


237.7001 Method of acquisition. 


(a) Requirements type contract. By 
agreement among the military activities, 
one activity in each geographical area 
will contract for the estimated 
requirements for the care of remains for 
all military activities in the area. Use a 
requirements type contract (see FAR 
16.503) when the estimated annual 
requirements for the activities in the 
area are ten or more. 

(b) Purchase order. Where no contract 
exists, use DD Form 1155, Order for 
Supplies and Services/Request for 
Quotations, to obtain mortuary services. 


237.7002 Area of performance. 


Determine and define the 
geographical area to be covered by the 
contract using the following general 
guidelines— 

(a) Use political boundaries, streets, 
or other features as demarcation lines. 

(b} The size should be roughly 
equivalent to the contiguous 
metropolitan or municipal area enlarged 
to include the activities served. 

(c) If the area of performance best 
suited to the needs of a particular 
contract is not large enough to include a 
carrier terminal commonly used by 
people within such area, the contract 
area of performance shall specifically 
state that it includes such terminal as a 
pickup or delivery point. 


237.7003 Distribution of contracts. 


In addition to normal contract 
distribution, send three copies of each 
contract to each activity authorized to 
use the contract, and two copies to each 
of the following— 

(a) HQDA (TAPC-PEC-D), 
Alexandria, VA 22331. 

(b) Commander, Naval Medical 
Command, Department of the Navy 
(MED 3141), 23rd and E Streets NW., 
Washington, DC 20372. 

(c) Headquarters, AFMPC-MPCCM, 
Randolph AFB, TX 78150. 


237.7004 Solicitation provisions and 
contract clauses. 


(a) Use the provision at 252.237~7000, 
Award to Single Offeror, in. alt 
solicitations for mortuary services. 

(b) Use the following clauses in all 
mortuary service solicitations and 
contracts, except do not use the clauses 
at 252.237-7002, Area of Performance, 
and 252.237-7008, Facility Requirements, 
in solicitations or contracts that include 
port of entry requirements— 

(1) 252.237-7001, Requirements, (insert 
activities authorized to place orders in 
paragraph (e) of the clause); 

(2) 252.237-7002, Area of Performance; 

(3} 252.237-7003, Performance and 
Delivery; 

(4) 252.237-7004, Subcontracting; 

(5) 252.237-7005, Termination for 
Default; 

(6) 252:237~7006, Group Interment; 

(7) 252.237-7007, Permits; 

(8) 252.237-7008, Facility 
Requirements; and 

(9) 252.237-7009, Preparation History. 


Subpart 237.71—Laundry and Dry 
Cleaning Services 


237.7100 Scope. 

This subpart contains acquisition 
procedures for laundry and dry cleaning 
services within the U.S. It may be used 
as guidance in all other locations. 


237.7101 General. 

(a) Acquire laundry and dry cleaning 
services on a count-of-articles basis. 

(b) Laundry services in support of 
hospitals may be acquired on the basis 
of a count-of-articles or by bulk weight. 

(1) Acquisitions by weight may be on 
either a presorted (bag type) or unsorted 
(simple bulk weight) basis. 

(2) In selecting the basis, consider 
such factors as price, administrative 
costs, aseptic requirements, risk of 
contamination or cross-contamination, 
and volume and nature of articles to be 
serviced. 


237.7102 Solicitation provisions and 
contract clauses. 


(a) Use the provision at 252.237-7010, 
Instructions to Offerors (Count-of- 
Articles), in solicitations for laundry and 
dry cleaning services to be provided on 
a count-of-articles basis. 

(b) Use the provision at 252.237-7011, 
Instructions to Offerors (Bulk Weight), 
in solicitations for laundry services to 
be provided on a bulk weight basis. 

(c) Use the clause at 252.237-7012, 
Loss or Damage (Count-of-Articles), in 
solicitations and contracts for laundry 
and dry cleaning services to be provided 
on a count-of-articles basis. 

(d} Use the clause at 252.237-7013, 
Loss or Damage (Weight of Articles}, in 
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solicitations and contracts for laundry 
and dry cleaning services to be provided 
on a bulk weight basis. 

(1) Insert a reasonable per pound 
price in paragraph (b) of the clause, 
based on the average per pound value. 
When the contract requires laundry 
services on a bag type basis, insert 
reasonable per pound prices by bag 
type. 

(2) Insert an appropriate percentage in 
paragraph (e) of the clause, not to 
exceed eight percent. 

(e) Use the clause at 252.237-7014, 
Delivery Tickets, in all solicitations and 
contracts for laundry and dry cleaning 
services. 

(1} Use the clause with its Alternate I 
when services are for bag type laundry 
to be provided on a bulk weight basis. 

(2) Use the clause with its Alternate II 
when services are unsorted laundry to 
be provided on a bulk weight basis. 

(f} Use the clause at 252.237-7015, 
Individual Laundry, in solicitations and 
contracts for laundry and dry cleaning 
services to be provided to individual 
personnel. 

(1) Insert the number of pieces of 
outer garments in paragraphs (d) (1) and 
(2) of the clause. 

(2) The number of pieces and 
composition of a bundle in paragraphs 
(d) (1) and (2) of the clause may be 
modified to meet local conditions. 


Subpart 237.72—Educational Service 
Agreements 


237.7200 Scope. 

(a) This subpart prescribes acquisition 
procedures for educational services 
from schools, colleges, universities; or 
other educational institutions. This 
subpart does not include tuition 
assistance agreements, i.e., payment by 
the Government of partial tuition under 
the off-duty educational program. 

(b) As used in the subpart— 

(1) Facilities does not include the 
oo" ype dining rooms or dormitories; 


(2) Fees does not include charges for 
meals or lodging. 

237.7201 Educational service agreement. 

(a) An educational service agreement 
is not a contract, but is an ordering 
agreement under which the Government 
may order educational services. 

(b) Educational service agreements 
provide for ordering educational 
services when— 

(1) The Government pays all normal 
tuition and fees for educational services 
provided to a student by the institution 
under its normal schedule of tuition and 


BEST COPY AVAILABLE 
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fees applicable to all students generally; 
and 

(2) Enrollment is at the institution 
under the institution's normal rules and 
in courses and curricula which the 
institution offers to all students meeting 
admission requirements. 


237.7202 Limitations. 

(a) Make no agreement under this 
subpart which will result in payment of 
Government funds for tuition or other 
expenses for training in any legal 
profession, except in connection with 
the detailing of commissioned officers to 
law schools under 10 U.S.C. 2004. 

(b) Educational service agreements 
are not used to provide special courses 
or special fees for Government students. 


237.7203 Duration. 


(a) Educational service agreements 
are for an indefinite duration and 
remain in effect until terminated. 

(b) The issuing activity must establish 
procedures to review each educational 
service agreement at least once each 
year. Review dates should consider the 
institution's academic calendar and 
occur at least 30 days before the 
beginning of a term. The purpose of the 
review is to incorporate changes to 
reflect requirements of any statute, 
Executive Order, FAR, or DFARS. 

(c) If the contracting officer and the 
institution do not agree on required 
changes, terminate the agreement. 


237.7204 Format and clauses for 
educational service agreements. 

Educational service agreements under 
this subpart shall be in the following 
format. Add to the schedule any other 
provisions necessary to describe the 
requirements, if they are consistent with 
the policy of acquiring educational 
services in the form of standard course 
offerings at the prevailing rates of the 
institution. 
EDUCATIONAL SERVICE AGREEMENT 
Agreement No. 

1. This agreement entered into on the 

day o 19___, is between the 

Government, represented by the Contracting 
Officer, and the Contractor, (name 
of institution), an educational institution 
located in a Sats 
(state). 

2. This agreement is for educational 
services to be provided by the Contractor to 
Government personnel at the Contractor's 
institution. The Contractor shall provide 
instruction with standard offerings of courses 
available to the public. 

3. The Government shall pay for services 
under the Contractor's normal schedule of 
tuition and fees applicable to the public and 
in effect at the time the services are 
performed. 

4. The parties may amend this agreement 
only by mutual consent. 


5. This agreement shall start on the date in 
paragraph 1 and shail continue until 
terminated. 

6. The estimated annual cost of this 
agreement is $______. This estimate is for 
administrative purposes only and does not 
impose any obligation on the Government to 
request any services or make any payment. 

7. Advance payments are authorized by 31 
U.S.C, 529i. 

8. Submit invoices to: 
and address of activity). 


SCHEDULE PROVISIONS 


1. Ordering procedures and services to be 
provided. 

(a) The Contractor shall promptly deliver to 
the Contracting Officer one copy of each 
catalog applicable to this agreement, and one 
copy of any subsequent revision. 

(b) The Government will request 
educational services under this agreement by 
a__...____[insert type of request, such 
as, delivery order, official Government order, 
or other written communication). The 
—_____________ (insert type of request, such 
as, delivery order, official Government order, 
or other written communication) will contain 
the number of this agreement and will 
designate as students at the Contractor's 
institution one or more Government-selected 
persons who have already been accepted for 
admission under the Contractor's usual 
admission standards. 

(c) All students under this agreement shall 
register in the same manner, be subject to the 
same academic regulations, and have the 
same privileges, including the use of all 
facilities and equipment as non-Government 
students. 

(d) Upon enrolling each student under this 
agreement, the Contractor shall, where the 
resident or nonresident status involves a 
difference in tuition or fees— 

(i) Determine the resident or nonresident 
status of the student; 

(ii) Notify the student and the Contracting 
Officer of the determination. If there is an 
appeal of the determination; 

(iii) If there is an appeal of the 
determination, process the appeal under the 
Contractor's standard procedures; 

(iv) Notify the student and Contracting 
Officer of the result; and 

(v) Make the determination a part of the © 
student's permanent record. 

(e) The Contractor shall not furnish any 
instruction or other services to any student 
under this agreement before the effective 
date of a request for services in the form 
specified in paragraph (b) of this schedule. 

2. Change in curriculum. 

The Contracting Officer may vary the 
curriculum for any student enrolled under 
this agreement but shall not require or make 
any change in any course without the 
Contractor's consent. 

3. Payment. 

(a) The Government shall pay the 
Contractor the normal tuition and fees which 
the Contractor charges civilian students 
pursuing the same or similar curricula, except 
for any tuition and fees which this agreement 
excludes. The Contractor may change any 
tuition and fees, provided— 


(name 
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(1) The Contractor publishes the revisions 
in a catalog or otherwise publicly announces 
the revisions; 

(2) Applies the revisions uniformly to all 
students studying the same or similar 
curricula; 

(3) Provides the Contracting Officer notice 
of changes before their effective date. 

(b) The Contractor shal! not establish any 
tuition or fees which apply solely to 
Government students. 

(c) If the Contractor regularly charges 
higher tuition and fees for nonresident 
students, the Contractor may charge the 
Government the normal nonresident tuition 
and fees for those students who are 
nonresidents, The Government shall not 
claim resident tuition and fees for any 
student solely ‘on the basis of the student 
residing in the State as a consequence of 
enrollment under this agreement. 

(d) The Contractor shall charge the 
Government only the tuition and fees which 
relate directly to enrollment as a student. 
Tuition and fees may include— 

(i) Penalty fees for late registration or 
change of course caused by the Government; 

(ii) Mandatory health fees and health 
insurance charges; and 

(iii) Any flat rate charge applicable to all 
students registered for research that appears 
in the Contractor's publicly announced fee 
schedule. 

(e) The Contractor shall not charge the 
Government for— 

(i) Permit charges, such as vehicle 
registration or parking fees, unless 
specifically authorized in the request for 
service; and 

(ii) Any equipment, refundable deposits, or 
any items or services (such as computer time 
related to student research. 5 

(f) Normally, the Contractor shall not 
directly charge individual students for 
application fees or any other fee chargeable 
to this agreement. However, if the 
Contractor's standard procedures require 
payment of any fee before the student is 
enrolled under this agreement, the Contractor 
may charge the student. When the Contractor 
receives payment from the Government, the 
Contractor shall fully reimburse the student. 

(g) For each term the Contractor enrolls - 
students under this agreement, the Contractor 
shall submit copies of an invoice 
listing charges for each student separately. 
The Contractor shall submit invoices within 
—___— days after the start of the term and 
shall include— 

(i) Agreement number and inclusive dates 
of the term; 

(ii) Name of each student; : 

(iii) A list showing each course for each 
student if the school charges by credit hour; 

(iv) The resident or nonresident status of 
each student (if applicable to the Contractor's 
school); and 

(v) A breakdown of charges for each 
student, including credit hours, tuition, 
application fee, and other fees. Provide a 
total for each student and a grand total for all 
students listed on the invoice. 

(h) If unforeseen events require additional 
charges that are otherwise payable under the 
Contractor's normal tuition and fee schedule, 
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the Contractor may submit a supplemental 
invoice or make the adjustment on the next 
regular invoice under this agreement. The 
Contractor shall clearly identify and explain 
the supplemental invoice or the adjustment. 

(i) The Contractor shall apply any credits 
resulting from withdrawal of students, or 
from any other cause under its standard 
procedures, to subsequent invoices submitted 
under this agreement. Credits should appear 
on the first invoice submitted after the action 
resulting in the credits. If no subsequent 
invoice is submitted, the Contractor shall 
deliver to the Contracting Officer a check 
drawn to the order of the office designated 
for contract administration. The Contractor 
shall identify the reason for the credit and the 
applicable term dates in all cases. 

4. Withdrawal of students. 

(a) The Government may, at its option and 
at any time, withdraw financial support for 
any student by issuing official orders. The 
Government will furnish copies of the 
orders to the Contractor within a reasonable 
time after publication. 

(b) The Contractor may request withdrawal 
by the Government of any student for 
academic or disciplinary reasons. 

(c) If withdrawal occurs before the end of a 
term, the Government will pay any tuition 
and fees due for the current term. The 
Contractor shall credit the Government with 
any charges eligible for refund under the 
Contractor’s standard procedures for civilian 
students in effect on the date of withdrawal. 

(d) Withdrawal of students by the 
Government will not be the basis for any 
special charge or claim by the Contractor 
other than charges under the Contractor’s 
standard procedures. 

5. Transcripts. 

Within a reasonable time after withdrawal 
of a student for any reason, or after 
graduation, the Contractor shall send to the 
Contracting Officer (or to an address 
supplied by the Contracting Officer) one copy 
of an official transcript showing all work by 
the student at the institution until such 
withdrawal or graduation. 

6. Student teaching. 

The Government does not anticipate the 
Contractor awarding fellowships and 
assistantships to students attending school 
under this agreement. However, for graduate 
students, should both the student and the 
Contractor decide it to be in the student’s 
best interests to assist in the institution’s 
teaching program, the Contractor may 
provide nominal compensation for part-time 
service. Base the compensation on the 
Contractor's practices and procedures for 
other students of similar accomplishment in 
that department or field. The Contractor shall 
apply the compensation as a credit against 
any invoices presented for payment for any 
period in which the student performed the 
part-time teaching service. 

7. Termination of agreement. 

(a) Either party may terminate this 
agreement by giving 30. days advance written 
notice of the effective date of termination. In 
the event of termination, the Government 
shall have the right, at its option, to continue 
to receive educational services for those 
students already enrolled in the contractor's 
institution under this agreement until such 


time that the students complete their courses 
or curricula or the Government withdraws 
them from the Contractor’s institution. The 
terms and conditions of this agreement in 
effect on the effective date of the termination 
shall continue to apply to such students 
remaining in the Contractor's institution. 

(b) Withdrawal of students under Schedule 
provision 4 shall not be considered a 
termination within the meaning of this 
provision 7. 

(c) Termination by either party shall not be 
the basis for any special charge or claim by 
the Contractor, other than as provided by the 
Contractor's standard procedures. 


GENERAL PROVISIONS 


Use the following clauses in educational 
service agreements— 

1. FAR 52.202-1, Definitions, and add the 
following paragraphs (d) through (i). 

(d) Term means the period of time into 
which the Contractor divides the academic 
year for purposes of instruction. This includes 
“semester,” “trimester,” “quarter,” or any 
similar word the Contractor may use. 

(e) Course means a series of lectures or 
instructions, and laboratory periods, relating 
to one specific representation of subject 
matter, such as Elementary College Algebra, 
German 401, or Surveying. Normally, a 
student completes a course in one term and 
receives a certain number of semester hours 
credit (or equivalent) upon successful 
completion. 

(f) Curriculum means a series of courses 
having a unified purpose and belonging 
primarily to one major academic field. It will 
usually include certain required courses and 
elective courses within established criteria. 
Examples include Business Administration, 
Civil Engineering, Fine and Applied Arts, and 
Physics. A curriculum normally covers more 
than one term and leads to a degree or 
diploma upon successful completion. 

(g) Catalog means any medium by which 
the Contractor publicly announces terms and 
conditions for enrollment in the Contractor’s 
institution, including tuition and fees to be 
charged. This includes “bulletin,” 
“announcement,” or any other similar word 
the Contractor may use. 

(h) Tuition means the amount of money 
charged by an educational institution for 
instruction, not including fees. 

(i) Fees means those applicable charges 
directly related to enrollment in the 
Contractor's institution. Unless specifically 
allowed in the request for services, fees shall 
not include— : 

(1) Any permit charge, such as parking and 
vehicle registration; or 

(2) Charges for services of a personal 
nature, such as food, housing, and laundry. 

2. FAR 52.203-1, Officials Not To Benefit. 

3. FAR 52.203-3, Gratuities. 

4. FAR 52.203-5, Covenant Against 
Contingent Fees. 

5. FAR 52.204—1, Approval of Contract, if 
required by department/agency procedures. 

6. FAR 52.2151, Examination of Records 
by Comptroller General. 

7. FAR 52.215-18, Order of Precedence. 

8. Conflicts Between Agreement and 
Catalog. Insert the following clause— 
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CONFLICTS BETWEEN AGREEMENT AND 
CATALOG 


If there is any inconsistency between this 
agreement and any catalog or other document 
incorporated in this agreement by reference 
or any of the Contractor's rules and 
regulations, the provisions of this agreement 
shall govern. 

9. FAR 52.222-3, Convict Labor. 

10. Under FAR 22.802, PAR 22.807, and FAR 
22.810, use the appropriate clause from FAR 
52.222-26, Equal Opportunity. 

11. FAR 52.233-1, Disputes. 

12. Assignment of Claims. Insert the 
following clause: 

ASSIGNMENT OF CLAIMS 

No claim under this agreement shall be 
assigned. 

13. FAR 52.252-4, Alterations in Contract, if 
required by department/agency procedure. 
SIGNATURE PAGE 
Agreement No. Siig 
De t6 cp cis : 
THE UNITED STATES OF AMERICA 
RNs Se 
(Contracting Officer) 

Activity 
eS eee 
(NAME OF CONTRACTOR) 


BY: 
(Title) 


Subpart 237.73—Services of Students 
at Research and Development 
Laboratories 


237.7300 Scope. 


This subpart prescribes procedures for 
acquisition of temporary or intermittent 
services of students at institutions of 
higher learning for the purpose of 
providing technical support at Defense 
research and development laboratories 
(10 U.S.C. 2360). 


237.7301 Definitions. 


As used in this subpart— 

(a) Institution of higher learning 
means any public or private post- 
secondary school, junior college, college, 
university, or other degree granting 
educational institution that— 

(1) Is located in the U.S., its 
possessions, and Puerto Rico; 

(2) Has an accredited education 
program approved by an appropriate 
accrediting body; and 

(3) Offers a program of study at any 
level beyond high school. 

(b) Nonprofit organization means any 
organization described by section 
501(e){3) of title 26 of the U.S.C. which is 
exempt from taxation under section 
501(a) of title 26. 

(c} Student means an individual 
enrolled (or accepted for enroliment) at 
an institution of higher learning before 
the term of the student technical support 
contract. The individual shall remain in 





6120 


good standing in a curriculum designed 
to lead to the granting of a recognized 
degree, during the term of the contract. 
(d) Technical support means any 
scientific or engineering work in support 
of the mission of the DoD laboratory 
involved. It does not include 
administrative or clerical services. 


237.7302 General. 

Generally, agencies will acquire 
services of students at institutions of 
higher learning by contract between a 
nonprofit organization employing the 
student and the Government. When it is 
in the best interest of the Government, 
contracts may be made directly with 
students. 


237.7303 Contract clauses. 

When the contract is with an 
individual student, ensure inclusion of 
FAR part 52 clauses appropriate for 
personal service contracts, such as the 
clauses at FAR 52.232-3, Payments 
Under Personal Services Contracts, and 
FAR 52.249-12, Termination (Personal 
Services). 


Subpart 237.74—Communications 
Services 


237.7400 Scope. 

This subpart prescribes policy and 
procedures for acquisition of 
communications services. 
Communications services may also meet 
the definition of automatic data 
processing equipment, in which case, 
part 239 also applies. 


237.7401 Definitions. 

As used in this subpart— 

(a) Common carriers means any 
person, partnership, association, juint- 
stock company, trust governmental 
body, or corporation engaged in the 
business of providing communications 
services to the public. Common carriers 
are normally authorized or franchised 
by the Federal Communications 
Commission or other governmental 
body. 

(b) Communications services means 
those services provided by all types of 
systems (including associated facilities) 
that use electric or electromagnetic 
signals to send information between two 
or more points through radio, wire, 
cable, satellite, and other media. This 
includes telephone, telegraph, 
teletypewriter, remote writing, remote 
display, data transmission, facsimile, 
and television transmission services, as 
well as terminal devices, switches, 
private branch exchanges, transmission 
facilities, and other parts of the systems 
that supply these services. This also 
includes all post, camp, station, local or 
long distance services, and all fixed or 


mobile facilities that are interconnected 
systems providing these types of 
services. 

(c) Foreign carrier means any person, 
partnership, association, joint-stock 
company, trust, governmental body, or 
corporation not subject to regulation by 
a U.S. governmental regulatory body 
and not doing business as a citizen of 
the U.S., providing communications 
services outside the territorial limits of 
the U.S. 

(d) Governmental regulatory body 
means the Federal Communications 
Commission, any statewide regulatory 
body, or any body with less than 
statewide jurisdiction when operating 
under the state authority. The following 
are not “governmental regulatory 
bodies” — 

(1) Regulatory bodies whose decisions 
are not subject to judicial appeal; and 

(2) Regulatory bodies which regulate a 
company owned by the same entity 
which creates the regulatory body. 

(e) Noncommon carrier means any 
entity other than a common carrier 
offering communications facilities, 
services, or equipment for lease. 


237.7402 Policy. 

(a) DoD policy is to acquire 
communications services from common 
and noncommon communications 
carriers— , 

(1) On a competitive basis, except 
when acquisition using other than full 
and open competition is justified. 

(2) Recognizing the regulations, 
practices, and decisions of the Federal 
Communications Commission (FCC) and 
other governmental regulatory bodies on 
rates, cost principles, and accounting 
practices; 

(3) Making provision in 
communications services contracts for 
adoption of— 

(i) FCC approved practices; or 

(ii) The generally accepted practices 
of the industry on those issues 
concerning common carrier services 
where— 

(A) The governmental regulatory body 
has not expressed itself; 

(B) The governmental regulatory body 
has declined jurisdiction; or 

(C) There is no governmental 
regulatory body to decide. 

(b) DoD’s unique consumer needs in 
both volume and technology require 
DoD to participate actively in the 
rulemaking process of cognizant 
governmental regulatory bodies. DoD 
also must work with the government 
regulatory bodies and common carriers 
to be sure that in those areas in which 
the FCC cannot or will not rule, sound 
regulatory practices are followed. DoD 
should make every effort to avoid the 
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time and expense of litigation by full 
and fair disclosure of both the carrier’s 
and the DoD'’s position in advance. 

(c) If actions do not produce 
reasonable or lawful rates, or when 
there is a refusal to provide required 
services or file appropriate tariffs, DoD 
should litigate. All contracts with the 
regulatory bodies should be through 
counsel under department/agency and 
Defense Communications Agency 
procedures. 


237.7403 Regulatory bodies. 


The FCC and other governmental 
regulatory bodies publish rules and 
regulations on the operations of common 
carriers and prescribe accounting 
principles to use to establish rates. 


237.7404 Foreign carriers. 


(a) Frequently, foreign carriers are - 
owned by the government of the country 
in which they operate. The foreign 
governments often prescribe the 
methods of doing business. In many 
countries, an international agreement 
with the host country sets guidelines for 
acquiring communication services. In 
some countries, a corporate subsidiary 
of a carrier not indigenous to the 
country (often a U.S. parent) is the sole 
source for communication services. 

(b) Contracts for communications 
services in foreign countries should 
describe rates and practices in as much 
detail as possible. It is DoD policy not to 
pay discriminatory rates. DoD should 
pay a reasonable rate for 
communication services or the rate 
charged the military of that country, 
whichever is less. 

(c) Refer special problems with 
communications acquisition in foreign 
countries to higher headquarters for 
resolution with appropriate State 
Department representatives. 


237.7405 Authority to contract for 
communications services. 


(a) The general authority of the head 
of a contracting activity in FAR 1.601 
includes the acquisition of 
communications services. 

(b) The Administrator, General 
Services Administration, has delegated 
to the Secretary of Defense under the 
Federal Property and Administrative 
Services Act, as amended, authority to 
contract for communications services 
beyond the fiscal year, but not longer 
than 10 years under the following 
circumstances— 

(1) The Government gets lower rates, 
larger discounts, or more favorable 
conditions of service than those 
available under a contract for the 
current fiscal year; 





Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Proposed Rules 


(2) Nonrecurring or termination 
charges payable under contracts for a 
definite term not beyond the current 
fiscal year are eliminated or reduced; or 

(3) The carrier refuses to give the 
desired service except under contract 
for a definite term extending beyond the 
current fiscal year. 

(c) The Secretary of Defense has 
redelegated the authority in paragraph 
(b) of this section to— 

(1) The Secretaries of the Military 
Departments, who have redelegated the 
authority, with power of redelegation 
to— 

(i) Army: The Commanding General, 
United States Army Information 
Systems Command; 

(ii) Navy: The head of the contracting 
activity for the Naval Commercial 
Communications Center’s Contracts 
Directorate; and 

(iii) Air Force: The Deputy Assistant 
Secretary of the Air Force (Contracting). 

(2) The Defense Communications 
Agency for leasing of communications 
facilities. The Defense Communications 
Agency has redelegated this authority, 
with the power of further redelegation, 
to the Chief, Defense Commercial 
Communications Office. 

(3) The directors of the Defense 
Logistics Agency and the Defense 
Nuclear Agency: This authority is 
limited to leasing of local 
communications services and facilities. 
The directors have redelegated this 
authority, with the power of further 
redelegation to— 

(i) Defense Logistics Agency: 

(A) The ADP/T Contracting Office 
(DACO); and 

(B) The Commanders of DLA centers, 
depots, and DCMC Districts, within their 
authorized ADP/T contracting activity. 

(ii) Defense Nuclear Agency: The 
Commander, Field Command, DNA, for 
contracts of $1 million or less. 

(d) The 10 year limitation in paragraph 
(b) of this section does not apply to 
basic agreements (see 237.7407). The 
limitation does apply to orders under the 
basic agreement. 


237.7406 Cost or pricing data. 

(a) Common carriers are not required 
to submit cost or pricing data before 
award of contracts for tariffed services, 
except as provided in paragraph (c) of 
this subsection. Rates or preliminary 
estimates quoted by a common carrier 
for tariffed services are considered to be 
prices set by regulation within the 
provisions of 10 U.S.C. 2306a. This is 
true even if the tariff is set after 
execution of the contract. 

(b) Rates or preliminary estimates 
quoted by a common carrier for 
nontariffed service or by a noncommon 


carrier for any service are not 
considered prices set by law or 
regulation. The provisions of 10 U.S.C. 
2306a and FAR 15.804 apply in these 
circumstances. 

(c) Contracting officers shall obtain 
certified cost or pricing data when 
unable to determine that the prices are 
reasonable on the basis of price analysis 
(see FAR 15.805-2). Situations in which 
cost or pricing data may be necessary 
are described in the clause at 252.237— 
7023, Submission of Cost or Pricing 
Data—Common Carriers. 

(d) The contracting officer need not 
get cost or pricing data for each delivery 
order under a basic ordering agreement 
which is negotiated for use by 
Government ordering activities and 
includes detailed and approved price 
schedules. 

(e) The contracting officer shall 
specify the form and detail of the cost or 
pricing data (see FAR 15.804-6(a)). 
However, for data submitted by 
common carriers, the data may be in the 
same form and detail normally 
submitted to the governmental 
regulatory body having jurisdiction over 
the carrier. 

(f) When obtaining cost or pricing 
data under this section, the contracting 
officer shall obtain a certificate of 
current cost and pricing data in the 
format shown at FAR 15.804(a). 
However, if the contracting officer is 
requesting cost or pricing data under 
paragraph (c) of this section from a 
common carrier furnishing service under 
a tariff filed or to be filed, substitute the 
following certificate for that at FAR 
15.804(a): 

CERTIFICATE OF CURRENT COST OR 
PRICING DATA 
(Common Carriers) 

This is to certify that to the best of my 
knowledge and belief, the cost or pricing data 
submitted, either actually or by specific 
identification in writing, to the contracting 
officer or to the contracting officer's 
representative in support of _____* are 
accurate, complete, and current as 
of_>___**. Rates are based on these data 
which will be used or are currently being 
used to justify tariffs, or rates for services in 
question are not based on these data, but are 
based on filed tariffs. 

Firm 


Name 
Title 


Date of execution*** 


*Identify the proposal, quotation, request 
for price adjustment, or other submission 
involved, giving the appropriate identifying 
number. 
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**Insert the day, month, and year when 
price negotiations were concluded and price 
agreement was reached. 

***Insert the day, month, and year of 
signing, which should be as close as 
practicable to the date when the price 
negotiations were concluded and the contract 
price was agreed to. 


(End of certification) 


(g) The contracting activity shall 
inform carriers required to furnish cost 
or pricing data under this section that 
the Government will use the data and 
certifications, if appropriate, in any 
proceedings relative to this tariffed 
service. 

(h) If any noncommon carrier or any 
common carrier providing a service not 
under tariff refuses to furnish cost or 
pricing data required under this section, 
request a waiver under FAR 15.804. 


237.7407 Type of contract. 


237.7407-1 Basic ordering agreements. 


Basic ordering agreements (see FAR 
16.703) are widely used to facilitate 
awards for communication services and 
are referred to as “basic contracts” or 
“general contracts” within the 
communication industry. 


237.7407-2 Communication service 
authorization (CSA). 

(a) Use DD Form 428, Communication 
Service Authorization (CSA), or an 
electronic data processing substitute to 
order services under basic ordering 
agreements for communications 
services. Also use it to modify, cancel, 
or terminate those services. 

(b) Before issuing a CSA under a 
communications services basic ordering 
agreement, comply with the 
requirements in FAR 16.703(d)(1), e.g., 
for competition, reviews, approvals, and 
determinations and findings. 


237.7407-3 Federal supply schedule 
contracts. 

(a) General Services Administration 
Federal supply schedule (FSS) contracts 
covering communications services, 
including equipment and facilities 
incidental to the services, are optional 
for use by the DoD. 

(b) Contracting officers should use a 
FSS contract under FAR 8.404 unless 
negotiating a separate contract is more 
advantageous. 

(c) The DD Form 428 may be used as a 
delivery order under FSS contracts. 


237.7408 Special construction. 


237.7408-1 General. 


(a) “Special construction,” as defined 
by tariffs, normally involves a common 
carrier giving a special service or facility 
related to the performance of the basic 





service. Under a given tariff, this may 
include— 
(1) Moving or relocating equipment; 
(2) Providing temporary facilities; 
(3) Expediting provision of facilities; 


or 

(4) Providing specially constructed 
channel facilities to meet Government 
requirements. 

(b) Use this subpart instead of FAR 
part 36 for acquisition of “special 
construction,” as that term is used in the 
communication industry. 

(c) Special construction costs may 

be— 

(1) A contingent liability for using 
communications services for a shorter 
time than the minimum to reimburse the 
contractor for unamortized 

costs. These costs are 
usually expressed in terms of a 
termination liability, as provided in the 
contract or by tariff; 

(2) A onetime special construction 
charge; 

a) Recurring charges for constructed 
facilities; 

(4) A minimum service charge; 

(5) An expediting charge; or 

(6) A move or relocation charge. 

(d) When a common carrier submits a 
proposal or quotation which has special 
construction requirements, the 
contracting officer shall require a 
detailed special construction proposal. 
Analyze all special construction 
proposals to— 

(1) Determine the adequacy of the 
proposed construction; 

(2) Disclose excessive or duplicative 
construction; and 

(3) When different forms of charge are 
possible, provide for the form of charge 
most advantageous to the Government. 

(e) When possible, analyze and 
approve special construction charges 
before receiving the service. Impose a 
ceiling on the special construction costs 
before authorizing the contractor to 
proceed, if prior approval is not 
possible. Do not make final payment for 
special construction charges unless the 
charges are approved by the contracting 
officer. 

(f) The contracting officer issuing a 
CSA with special construction 
provisions shall administer those 
provisions. 


237.7408-2 Applicability of construction 
labor standards to CSAs for special 
construction. 

(a) The construction labor standards 
in FAR subpart 22.4 ordinarily do not 
apply to special construction. However, 
if the special construction includes 
construction {as defined in FAR 36.102) 
of a public building or public work, the 
construction labor standards may apply. 


Determine applicability under FAR 
22.402. 

(b) Each CSA which is subject to 
construction labor standards under FAR 
22.402 shall cite that fact. 


237.7409 Special assembly. 

(a) Special assembly i is the designing, 
manufacturing, arranging, assembling, or 
wiring of equipment to provide service 
that cannot be provided with general 
use equipment. 

(b) Special assembly rates and 
charges shall be based on estimated 
costs. The contracting officer shall 
negotiate special assembly rates and 
charges before starting service 
whenever possible. When it is not 
possible to negotiate in advance, use 
provisional rates and charges subject to 
adjustment, until final rates and charges 
are negotiated. 


237.7410 Cancellation and termination. 

(a)(1) Cancellation is stopping a 
requirement after placing of an order but 
before service starts. 

(2) Termination is stopping a 
requirement after placing an order and 
after service starts. 

(b) Determine cancellation or 
termination charges under the 
provisions of the applicable tariff or 
contract. 


237.7411 Contract clauses. é 

(a) Use the following clauses in 
solicitations, contracts, and basic 
ordering agreements for 
communications services. Modify the 
clauses only if necessary to meet the 
requirements of a governmental 
regulatory agency— 

(1) 252.237~-7016, Access; 

(2) 252.237-7017, Facilities and 
Services to be Fumished—Common 
Carriers; 

(3) 252.237-7018, Ordering of Facilities 
and Services—Common Carriers, {insert 
in paragraph (c) of the clause the 
number of days for return of 
unacceptable orders); 

(4) 252.237-7019, Rates, Charges, and 
Services—Common Carriers; 

{5) 252.237-7020, Tariff Information; 

(6) 252.237-7021, Cancellation or 
Termination of Orders—Common 
Carriers; 

{7) 252.237-7022, Reuse Arrangements; 
(8) 252.237-7023, Submission of Cost 
or Pricing Data—Common Carriers; and 

(9) 252.237-7024, Audit and Records— 
Common Carriers. 

(b) Use the following clauses in 
solicitations, contracts, and basic 
ordering agreements for 
communications services when the 
acquisition includes or may include 
special construction. Modify the clauses 
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only if necessary to meet the 
requirements of a governmental 
regulatory agency— 

{1} 252.237-7025, Special Construction 
and Equipment Charges; and 

(2) 252.237-7026, Title to 
Communication Facilities and 
Equipment. 

(c) Use the following clauses in basic 
ordering agreements and solicitations 
contemplating award of basic ordering 


_ agreements for communications 


services— 

(1) 252.237-7027, Obligation of the 
Gavernment; 

(2) 252.237-7028, Term of Agreement, 
and insert the effective date of the 
agreement in paragraph (a) of the 
clause; and 

(3) 252.237-7029, Continuation of 
Orders, as appropriate, and insert in 
paragraph (a) of the clause, the name of 
the contracting office and the basic 
ordering agreement or contract number 
which is being superseded. 


Subpart 237.75—-Audit Services 


237.7500 Scope. 
This subpart contains instructions for 
the acquisition of audit services. 


237.7501 General policy. 

(a) Departments and agencies shail 
not contract for audit services unless the 
cognizant DoD audit organization 
determines that expertise required to 
perform the audit is not available within 
the DoD audit organization, or 
temporary audit assistance is required 
to meet audit requirements 
mandated by law or DoD regulation. 

(b) DoD Directive 7600.2, Audit 
Policies, provides DoD audit policies. 

(c) DoD Directive 7600.6, Audit of 
Nonappropriated Fund Instrumentalities 
and Related Activities, provides 
guidance to audit organizations for 
audits of nonappropriated fund 
organizations. 

(d) DoD 7600.7-M, Internal Audit 
Manual, Chapter 20, provides policy and 
guidance to DoD audit organizations for 
the monitoring of audit services 
provided by non-Federal auditors. 


237.7502 Contract period. 

Except in unusual circumstances, 
contracts for recurring audit services 
shall be awarded for a one-year period 
with at least two option years. 


237.7503 Approvals. 

Con officers shall not issue a 
solicitation for audit services unless the 
requiring activity provides evidence that 
the cognizant DoD audit organization 
has approved the statement of work. 
The requiring activity should obtain the 
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same evidence of approval for 
subsequent material changes to the 
statement of work. 


237.7504 Solicitation provisions and 
contract clauses. 

(a) Use the provision of 252.237-7030, 
Notice of Special Standards of 
Responsibility, in solicitations for audit 
services. 

(b) Use the clause at 252.237-7031, 
Compliance with Audit Standards, in 
solicitations and contracts for audit 
services. 


8. Part 270 is redesignated as part 239 
and is revised to read as follows: 


PART 239—ACQUISITION OF 
INFORMATION RESOURCES 


Sec. 

239.001 Policy. 

239.001-70 Warner Amendment exemptions 
for automatic data processing equipment 
(ADPE). 


Subpart 239.70—Exchange or Sale of 
Automatic Data Processing Equipment 
(ADPE) 
239.7000 
239.7001 
239.7002 
sale. 
239.7003 Procedures. 


Subpart 239.71—Security and Privacy for 

. Computer Systems 

239.7100 Scope of subpart. 

239.7101 General. 

239.7102 Security against compromising 
emanations. 

239.7102-1 General. 

239.7102-2 Validation of TEMPEST 

. compliance. 

239.7102-3 Solicitation provisions and 

contract clauses. 


Subpart 239.72—Standards 
239.7200 Scope of subpart. 
239.7201 General. 

239.7202 Waivers. 


Subpart 239.73—Acquisition of Automatic 

Data Processing Equipment by DoD 

Contractors 

239.7300 Scope of subpart. 

239.7301 Applicability. 

239.7302 Approvals and screening. 

239.7303 Review and approval of leasing 

costs. 

239.7304 Purchase option credits. 

239.7305 Contractor documentation. 
Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 

Directive 5000.35, FAR subpart 1.3. 


239.001 Policy. 

The Wamer Amendment of “The 
Brooks Act,” Pub. L. 89-306 (10 U.S.C. 
2315), exempts certain DoD information 
resource acquisitions from the 
requirements of “The Brooks Act” (40 
U.S.C. 759) and the General Services 
Administration's (GSA) implementing 
regulations. This part 239 prescribes 


Scope of subpart. 
Policy. 
Conditions for-using exchange/ 


DoD policies and procedures for the 
acquisition of information resources, 
including both those subject to the 
Brooks Act and those exempt. 


239.001-70 Warner Amendment 
exemptions for automatic data processing 
equipment (ADPE). 

(a) Exemptions. Acquisitions for 
ADPE items or services are exempt from 
application of the Brooks Act if the 
function, operation, or use of the items 
or services— 

(1) Involves intelligence activities. 
ADPE for the research and development 
of, or use in, the intelligence activities of 
the intelligence community. 

(2) Involves cryptologic activities 
related to national security. ADPE for 
the research and development of, or use 
in, cryptologic activities authorized by 
the National Security Agency. 

(3) Involves command and control of 
the military forces. ADPE for the 
research and development of, or use in, 
the command and control of military 
forces. The acquisition of equipment or 
services for the following would be 
exempt— 

(i) The National Military Command 
System; 

(ii) Worldwide Military Command and 
Control System; 

(iii) DoD Component Command and 
Control Systems. 

(4) Involves equipment as an integral 
part of a weapon system. This includes 
ADPE— 

(i) Physically a part of a weapon 
system; 

(ii) Dedicated to a weapon system; 

(iii) Essential in real time to 
performance of the mission of a weapon; 

(iv) Used for specialized training or 
simulation of a weapon system; 

(v) Used for diagnostic testing and 
maintenance or calibration of a weapon 
system; 

(vi) Used for research and 
development of a weapon system. 

(5) Is critical to the direct fulfillment 
of military or intelligence missions. 
ADPE in, or used in, the research and 
development of— 

(i) Systems that will deploy as mission 
support in a combat environment; 

(ii) War planning systems; 

(iii) Environmental systems supporting 
military missions (e.g., weather, 
oceanographic, or satellite systems); 

(iv) Projects whose existence are 
classified; 

(v) Warning, surveillance, 
reconnaissance, and electronic warfare 
systems; 

(vi) Mapping, charting, and geodesy 
systems; 

(vii) Airlift, sealift, and port facilities 
systems; 
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(viii) Military communication systems; 
or 

(ix) Logistics systems which provide 
direct support to— 

(A) Operating forces; or 

(B) Maintenance of weapons systems 
(e.g., organic supply, software support, 
facilities for weapon systems, etc.). This 
does not include logistics systems that 
support contracting, accounting, 
disbursement, and budgeting, etc. 

(b) General application. (1) The term 
“involves” as used in paragraphs (a) (1) 
through (4) of this subsection is 
important in determining whether an 
acquisition is exempt under the Warner 
Amendment. 

(i) To be exempt, an acquisition must 
have as its primary purpose the 
acquisition of equipment and services 
with an intended use, operation or 
function directly related to the activities, 
functions, or equipment specified in 
paragraphs (a) (1) through (4) of this 
subsection. 

(ii) The equipment and services may 
have additional purpose(s) related to 
activities, functions, and equipment 
other than those specified in (a) (1) 
through (4) of this subsection, e.g., 
routine business and administrative 
purposes. 

(2) In contrast to paragraphs (a) (1) 
through (4) of this subsection, paragraph 
(a)(5) exempts acquisitions for ADPE 
used for purposes that are critical to the 
direct fulfillment of military or 
intelligence missions and which do not 
include ADPE used for routine 
administrative and business 
applications. 

(c) Application to telecommunications 
resources. Certain telecommunications 
resources are defined as automatic deta 
processing equipment (ADPE) by the 
Brooks Act (40 U.S.C. 759) and General 
Services Administration (GSA) 
implementing regulations. Use the 
following guidance in making a 
determination for telecommunications 
resources under the exemption in 
paragraph (a)(3) of this subsection— 

(1) The involvement need not be 
exclusive. The operation, function, or 
use of telecommunications resources 
acquired may involve the command and 
control of military forces— 

(i) Even though all the equipment/ 
services are used for both command and 
control communications and other 
communications; or 

(ii) Some of the equipment/services is 
used only for other than command and 
control purposes. (See paragraph (b)(1) 
of this subsection for definition of 
“involve.”) 

(2) This exemption does not require 
that the acquisition be for equipment or 





services which are, or are part of, a 
command and control system or 
network. It only requires that the 
function, operation, or use of the 
equipment or services involve the 
command and control of military forces. 

(3) An acquisition of 
telecommunications resources is exempt 
under paragraph {a)(3) of this subsection 
if its primary purpose is to provide any 
military force the means to receive or 
send command and control 
communications. For this exemption to 
apply, it does not matter— 

(i) Whether the communications are in 
peace or war; 

(ii) Where the military forces are 
located; 

(iii) What format the communications 
are in; or 

(iv) Whether the communications are 
transmitted over both commercial and 
military systems or networks. 

(4) “Command and Control” is defined 
by Joint Chief of Staff (JCS) Publication 
1 to be— 

* * * the exercise — and direction 
by a properly designa over 
assigned forces in the sooninaieas of the 
mission. Command end control functions are 
performed through an arrangement of 
personnel, equipment, communications, 
functions, and procedures employed by a 
commander in p , directing, 
coordinating, and controlling forces and 
operations in accomplishment of the mission. 


Subpart 239.70—Exchange or Sale of 


This subpart contains unique DoD 
procedures for the exchange or sale of 
ADPE using the exchange authority of 
the General Services Administration 
(GSA). 


239.7001 Policy. 


Agencies should consider exchange/ 
sale when replacing Government-owned 
ADPE. Exchange/sale is a method of— 

(a) Transferring the equipment to be 
replaced to— 

(1) Another Government agency, with 
reimbursement (sale); or 

(2) The supplier of the replacement 
ADPE for a trade-in allowance 
(exchange). 

(b) Applying the proceeds of sale or 
the exchange allowance toward the 
purchase of replacement ADPE. 


239.7002 Conditions for using exchange/ 
sale. 

(a) The requiring activity must make a 
written determination that— 

(1) The trade-in allowance of the 
exchange or the proceeds of the sale will 


be applied to acquire the replacement 
ADPE; and 

(2) The exchange/sale transaction will 
foster the economic and efficient 
accomplishment of a continuing 
requirement. 

(b) The replacement equipment must 
be an ADPE system or item— 

(1) Similar to the eyetem or item being 
sold or exchanged; 

(2) Which will satisfy the continuing 
requirement currently met by the system 
or item being replaced. 


239.7003 Procedures. 

(a) Comply with— 

(1) This subpart; 

(2) Subpart 217.70; and 

(3) DoD Manual 7950.1-M, Defense 
Automation Resources Management 


Manual. 

(b) Solicit offers both on an exchange 
(trade-in for allowance) or no exchange 
(no trade-in) basis. 

(c) Retain the option to exercise any 
exchange offer at the time of award. 

(d) List and describe the exchange 
ADPE in the solicitation. At a minimum 
include— 

(1) A brief description of each.item of 
ADPE; 

(2) Name of manufacturer; 

(3) Equipment type; 

(4) Model number; and 

(5) The condition code and 
explanation of the code. 

(e) Allow sufficient time in the 
contracting schedule to permit screening 
of the exchange ADPE within the 
Government prior to contract award. 

(f) Immediately upon receipt of offers, 
determine the highest exchange offer [if 
any) and use it to initiate screening 
under DoD Manual 7950.1-M. 

(1) Send an SF'120, Report of Excess 
Personal Property, to the Defense 
Automation Resources Information 
Center (ATTN: DARIC-R). Prominently 
display the following note on the 
original and five copies of the SF 120. 
Exchange/ “Sale” Propetty 

A written administrative determination has 
been (will be) made to apply the exchange 
allowance or proceeds of “sale” to the 
acquisition of similar items. 

(2) Include the following additional 
information with the SF 120— 

{i) The identity of the offeror of the 
exchange; 

(ii) The type of replacement 
equipment; 

(iii) The acquisition method for the 
replacement equipment; 

{iv) The anticipated purchase price for 
the replacement equipment; 

(v) The delegation of procurement 
authority number assigned by GSA for 
the replacement equipment, if 
applicable; and 
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(vi) The name and telephone number 
of the contracting officer. 

(g) Evaluate offers using the 
solicitation criteria, including 
consideration of any exchange 
allowance offers. Award can be made 
whether or not the replaced ADPE is 
exchanged. 

(h) Before a contract is awarded, 
consider the results of the screening. Do 
not make an exchange if another 
Government agency wants to acquire 
the replaced equipment. 

(1) If another agency is going to 
acquire the replaced equipment, do not 
include the exchange allowance in the 
contract price. 

(2) The actual sale price to the agency 
acquiring the replaced equipment will be 
the exchange allowance (if any) of the 
successful offeror. 

(i) If no Government agency wants to 
acquire the replaced equipment, the 
contract price shall include the : 
exchange allowance, if any. 

(j) If no exchange allowance was 
offered by the successful contractor, see 
DoD Manual 7950.1-M for disposal 
instructions. 


Subpart 239.71—Security and Privacy 
for Computer Systems 


239.7100 Scope of subpart. 

This subpart applies to all 
acquisitions for computer systems. It 
covers both security and Privacy Act 
considerations. 


239.7101 General. 

Security requirements are in addition 
to provisions concerning protection of 
privacy of individuals (see FAR subpart 
24.1). 


239.7102 Security against compromising 
emanations. 


239.7102-1 General. 

(a) The National Security or Atomic 
Energy Acts, as amended, may require 
protection of information that is— 

(1) Processed; 

(2) Transmitted; 

(3) Stored; 

(4) Retrieved; or 

(5) Displayed. 

(b) When acquiring computer 
equipment to be used to process 
classified information, the requiring 
activity shall— 

(1) Determine, in accordance with 
departmental procedures, whether the 
equipment must provide protection 
against compromising emanations; 

(2) Provide the determination to the 
contracting officer; and 

(3) Identify an established National 
TEMPEST standard (e.g., NACSEM 5100, 
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NACSIM 5100A) or a standard used by 
other authority. 

(c) When contracts will require the 
performance of ADPE services involving 
classified data, programs, etc., the 
requiring activity shall— 

(1) Advise the contracting officer 
whether to require contractors 
performing these services to use 
equipment meeting the requirements in 
paragraph (a) of this subsection; 

(2) Provide information concerning 
any requirement for marking of 
TEMPEST—certified equipment 
(especially if to be reused}; and 

(3) Provide information on how to 
validate TEMPEST equipment 
compliance with required standards. 


239.7102-2 Validation of TEMPEST 
compliance. 

Include requirements for validation of 
TEMPEST compliance in Section E 
(Inspection and Acceptance) of the 
contract. 


239.7102-3 Solicitation provisions and 
contract clauses. 

(a) When contracting for computer 
equipment or systems which are to be 
used to process classified information, 
use the clause at 252.239-7000, 
Protection Against Compromising 
Emanations. 

(b) When acquiring computer 
equipment, software, or services subject 
to the Privacy Act, the following clauses 
may be used in solicitations and 
contracts inaddition to the clause at 
FAR 52.224-2, Privacy Act— 

(1) 252.239-7001, Rights in Privacy 
Safeguards; and 

(2) 252.239-7002, Access to Contractor 
Facilities and Records—Privacy 
Safeguards Inspection. 


Subpart 239.72—Standards 


239.7200 Scope of subpart. 

This subpart contains guidance for 
implementing— 

(a) Federal Information Processing 
Standards (FIPS), 

(b) Federal Telecommunications 
Standards (FED-STD), and 

(c) Joint FIPS/FED-STD for computer 
equipment or software. 


239.7201 General. 


(a) The Secretary of Commerce is 
authorized to establish uniform Federal 
Information Processing Standard 
Publications (FIPS-PUB), for use by 
Federal agencies. This authority— 

(1) Is provided by the Federal Property 
and Administrative Services Act of 1949, 
as amended (40 U.S.C. 759(f) and 
Executive Order 11717), and 


(2) Applies to the acquisition of both 
automatic data processing equipment 
(ADPE) and software. 

(b) The Defense Communications 
Agency and the U.S. Army 
Communications-Electronics Command 
are responsible for all guidance on 
communications standards— 

(1) That are applicable to DoD; 

(2) That defense communications 
systems being acquired must meet 
regardless of source or origin, 
including— 

(i) NATO; 

(ii) International; 

(iii) National; 

(iv) Industry; 

(v) Federal; and 

(vi) Military standards. 

(c) The National Institute of Standards 
and Technology NIST), Department of 
Commerce, has a list of equipment that 
conforms to, or has been excluded from 
certain FIPS. Use these standards 
(Input/Output Channel Interface 
Standards FIPS PUBS 60-2, 61-1, 62, and 
63-1)); when acquiring— 

(1) All new and replacement ADP 
— not excluded in the standards; 
an 

(2) Peripheral equipment to replace 
peripheral equipment, or to augment 
ADP systems, that— 

(i) Conform to the standards; or 

(ii) Do not conform to the standards, 
but that would conform with the 
addition of commercially available 
hardware and software. 

(d) The NIST qualifies equipment 
independent of any specific acquisition 
action. Contracting officers shall give 
prospective offerors the maximum 
practicable opportunity to qualify their 
products prior to solicitation. 

(e) The lists of equipment that satisfy, 
or that are excluded from, the NIST 
standards are available from: 

Director, Center for Computer System 
Engineering, Institute for Computer Science 
and Technology, National Institute of 
Standards and Technology, Washington, 
DC 20234 


(f} Offerors may obtain procedures for 
verification and compliance testing from 
the above address, ATTN: Verification 
of I/O Channel Level Interface 
Standards. 


239.7202 Waivers. 

(a) The waiver procedure for a FIPS is 
in the particular FIPS PUB. Some 
standards may require a waiver from 
the Secretary of Commerce prior to 
solicitation. 

(b) Communications standards in the 
MIL STD 188 series are mandatory for 
use within DoD. 


This subpart prescribes approval 
requirements for automatic data 
processing equipment {ADPE) purchased 
or leased by contractors for use in 
performing DoD contracts. 


239.7301 Applicability. 

(a) This subpart applies when— 

(1) The contractor acquires ADPE for 
the account of the Government; 

(2) The contractor acquires ADPE and 
title will pass to the Government; or 

(3) The contractor leases ADPE and— 

{i) The ADPE is not for the account of 
the Government; 

{ii) Title will not pass to the 
Government; and 

(iii) The contractor will charge the 
total cost of the lease as a direct cost to 
one or more Government contracts 
requiring the negotiation or 
determination of costs. 

(b) This subpart does not apply to 
ADPE acquired as a component of an 
end item delivered under a DoD 
contract. 


239.7302 Approvais and screening. 

(a) The requirements of this section 
highlight the redistribution requirements 
of DoD Manual 7950.1-M, Defense 
Automation Resources Management 
Manual, and are in addition to those at 
FAR 45.302. 

(b) If the contractor proposes 
acquiring ADPE subject to 239.7301(a) 
(1) and (2),— 

(1) The contracting officer— 

(i) Requires the contractor to submit, 
through the administrative contracting 
officer, the documentation in 239.7305; 

(ii) Reviews the contractor's 
documentation; 

(iii) Decides whether to authorize the 
acquisition; and 

{iv) Advises— 

(A) The contractor if the decision is 
no; and 

(B) The administrative contracting 
officer if the decision is yes. 

(2) The administrative contracting 
officer— 

(i) Submits a request for screening the 
requirement against the pool of 
Government-owned ADPE to determine 
if available excess equipment could 
satisfy the contractor's needs. The 
request— 

(A) Is sent to: Director, Defense 
Automation Resources Information 
Center [DARIC), ATTN: DARIC-R, 
Cameron Station, Alexandria, VA 
22304-6160. 





(B) Consists of a DD Form 1851, 
Automation Equipment Requirement, 
and the contractor supporting 
documentation. 

(ii) Upon receipt of and based on 
screening results from DARIC, advises 
the contractor that excess ADPE— 

(A) Is available and will be furnished 
in accordance with DoD Manual 7950.1- 
M; or 

(B) Is not available and contractor 
may proceed with acquisition of the 
equipment. 


239.7303 Review and approval of leasing 
costs. 

The cost principle in FAR 31.205-2, 
automatic data processing equipment 
leasing costs, requires the contractor to 
obtain administrative contracting officer 
(ACO) approval before incurring certain 
leasing costs. 

(a) Before approving lease costs, the 
ACO shall request and review the 
contractor supporting documentation 
described in 239.7305. 

(b) The ACO shall conduct an annual 
review of leasing costs to determine the 
continued need for leasing. In 
performing the review, the ACO shall 
request the contractor to update its 
supporting documentation. 

(c) If the initial or annual reviews 
disclose no basis for nonconcurrence, 
the ACO will advise the contractor and, 
as appropriate— 

(1) Enter into an advance agreement 
(see FAR 31.109); 


(2) Obtain purchase option credits. 


239.7304 Purchase option credits. 

(a) If the contracts to which the lease 
costs will be allocated include cost- 
reimbursement contracts, the 
contracting officer should— 

(1) Encourage the contractor to 
incorporate its rental contract the right 
to assign accrued purchase credits to the 
Government; 

(2) Obtain for the Government the 
right of first refusal on accrued purchase 
credits if the contractor elects not to 
exercise its purchase option; and 

(3) Get the contractor's commitment to 
give the administrative contracting 
officer a 120-day advance notice of its 
intent to terminate a lease where the 
Government has rights in accrued 
purchase credits. 

(b) Report purchase option credits as 
prescribed in DoD Manual 7950.1-M. 


239.7305 Contractor documentation. 

(a) List of existing ADPE and an 
analysis of its use. 

(1) List of each component identified 
by manufacturer, type, model number, 
location, date of installation, and how 
acquired (lease, purchase, Government- 
furnished). Identify those acquired 
specifically to perform a Government 
contract. 

(2) Reliability and usage data on each 
component for the past 12 months. 

(3) Description of data systems 
supported by each component, including 
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how much time each data system uses 
the component and the related contract 
or task involved. 

(b) List of new ADPE needed and 
reasons why it is needed. 

(1) Estimates of the new equipment’s 
useful life. 

(2) List of tasks the new equipment is 
needed for and why, including estimated 
monthly usage for each major task or 
project. 

(3) Anticipated software and 
telecommunications requirements. 

(c) Selection of computer equipment. 

(1) If the acquisition is competitive— 

(i) List sources solicited and proposals 
received; 

(ii) Show how the evaluation was 
performed; 

{iii) Provide an explanation if the 
selected offer is not the lowest 
evaluated offer. 

(2) If the acquisition is not 
competitive, state why. 

(d) Cost. 

(1) For purchases, state the ADPE 
cost. 

(2) For leases, state the increase or 
decrease in monthly costs to the 
Government. 

(e) Lease versus purchase analysis. 
When the proposed acquisition is a 
lease, provide a lease/purchase analysis 
using the following format or one 
substantially similar. 


SUGGESTED PURCHASE/LEASE ANALYSIS FORMAT 


(A) Includes projected extra shift where 
necessary. 

(B) Includes other costs (taxes, 
maintenance, insurance, etc.). 

(C) Documentation must be provided and 
attached per FAR 31.205-2. 

(D) Accrued equity on rented/leased 
equipment (accumulated rental credits). 

(E> Residual value forecast at end of useful 
life. 

(F) Includes taxes, maintenance, insurance, 
selling costs, lease cancellation costs, etc. 

(G) When considering annual justification 
for retention of existing ADPE capacity and 
the need to continue leasing, only the 
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remaining rental costs to be paid under the 
lease should be shown. 

(H) If lease is favorable, bracket 
differential figures. 


9. Part 241 is added to read as follows: 


PART 241—ACQUISITION OF UTILITY 
SERVICES 


Sec. 

241.001 Definitions. 

241.002 Applicability. 

241.004 Acquiring utility services. 
241.004-1 Policy. 


(15-14) 


Sec. 
241.004-2 Procedures. 
241.004-3 GSA assistance and approval. 
241.004-5 Separate contracts. 
241.005 Pre-award contract review. 
241.007 Contract clauses. 
241.007-70 Additional clauses. 
Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


241.001 Definitions. 


As used in this part— 


Definite term contract means a 
contract for utility services for a definite 





Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Proposed Rules 


period of not less than one nor more 
than ten years. 

Dual franchise area means a 
geographical area in which two or more 
utility suppliers are authorized to 
provide services. 

Indefinite term contract means a 
month-to-month contract for utility 
services which may be terminated by 
the Government upon proper notice. 

Independent regulatory body means 
the Federal Energy Regulatory 
Commission, a state-wide agency, or an 
agency with less than state-wide 
jurisdiction when operating pursuant to 
state authority. The body has the power 
to fix, establish, or control the rates and 
services of utility suppliers. 

Nonindependent regulatory body 
means a body that regulates a utility 
supplier which is owned or operated by 
the same entity that created the 
regulatory body, e.g., a municipal utility. 

Regulated utility supplier means a 
utility supplier regulated by an 
independent regulatory body. 

Service power procurement officer 
means for the— 

Army, the Chief of Engineers; 

Navy, the Commander, Naval Facilities 
Engineering Command; 

Air Force, the Head of a Contracting 
Activity; and 

Defense Logistics Agency, the Executive 
Director of Procurement and Production. 


241.002 Applicability. 

(a) This part applies to purchases of 
utility services from nonregulated and 
regulated utility suppliers. It includes 
the acquisition of liquified petroleum gas 
as a utility service when purchased from 
regulated utility suppliers. 

(b){7) This part does not apply to third 
party financed projects. However, it 
may be used for any purchased utility 
services directly resulting from such 
projects, including those authorized 


i 

(A) 10 U.S.C. 2394 for energy, fuels, 
and energy production facilities for 
periods not to exceed 30 years; 

(B) 10 U.S.C. 2394{a) for renewable 
energy for periods not to exceed 25 
years; 

(C) 10 U.S.C. 2689 for geothermal 
resources that result in energy 
production facilities; 

(D) 10 U.S.C. 2809 for potable and 
waste water treatment plants for 
periods not to exceed 32 years; and 

(E) 10 U.S.C. 2812 for lease/purchase 
of energy production facilities for 
periods not to exceed 32 years. 


241.004 Acquiring utility services. 


241.004-1 Policy. 
(1) Except as provided in FAR 41.004, 
DoD, as a matter of comity, will comply 


with the current regulations, practices 
and decisions of independent regulatory 
bodies which are subject to judicial 
appeal. This policy does not extend to 
regulatory bodies whose decisions are 
not subject to appeal nor does it extend 
to nonindependent regulatory bodies. 

(2) Purchases of utility services 
outside the U.S. may use— 

{i) Formats and technical provisions 
consistent with local practice; and 

(ii) Dual language forms and 
contracts. 

(3) Rates established by an 
independent regulatory body are 
considered “prices set by law or 
regulation” and do not require 
submission of cost or pricing data (see 
FAR subpart 15.8). 


241.004-2 Procedures. 

(a){i) Competitive proposals. (A) 
When a new major utility service load 
develops or a new military installation 
is established, the contracting officer 
shall determine whether more than one 
supplier can provide the required utility 
services, 

(2) Competition may be possible 
where dual franchises exist or where no 
franchise exists. 

(2) Competition should also be 
considered when an installation is 
served by one supplier and other 
potential suppliers exist even though 
one supplier has entered into a General 
Services Administration area-wide 
contract. 

(B) Where competition exists, solicit 
competitive proposals from all potential 
suppliers. 

(ii) Periodic reviews for competition. 
Conduct periodic review of ongoing 
contracts to determine the availability of 
competition. If available, evaluate the 
need to rewrite the contract 
consideri 

(A) The possible loss of rights vested 
in the Government under the existing 
contract; 

(B) The age and quality of the 
contract; and 

(C) The number of contract 
modifications and the ease of 
administration with the existing contract 
documents. 

(iii) Connection and service charges. 
The Government may pay a connection 
charge when required to cover the cost 
of the necessary connecting facilities. A 
connection charge based on the 
estimated labor cost of installing and 
removing the facility shall not include 
salvage cost. A lump-sum connection 
charge shall be no more than the agreed 
cost of the connecting facilities less net 
salvage. The order of precedence for 
contractual treatment of connection and 
service igs— 


{A) No connection charge. 

(B) Termination liability. Use when an 
obligation is necessary to secure the 
required services. The obligation must 
be not more than the agreed connection 
charge, less any net salvage material 
costs. Use of a termination liability 
instead of a connection charge requires 
the approval of the service power 
procurement officer or designee. 

(C) Connection charge, refundable. 
Use a refundable connection charge 
when the supplier refuses to provide the 
facilities based on lack of capital or 
published rules which prohibit providing 
up-front funding. The contract should 
provide for refund of the connection 
charge within five years unless a longer 
period or omission of the refund 
requirement is authorized by the service 
power procurement officer or designee. 

(D) Connection and service charges, 
nonrefundable. The Government may 
pay certain nonrefundable, nonrecurring 
charges including service initiation 
charges, a contribution in aid of 
construction, membership fees, and 
charges required by the supplier's rules 
and regulations to be paid by the 
customer. If possible, consider sharing 
with other than Government users the 
use of (and costs for) facilities when 
large nonrefundable changes are 
required. 

(iv) Constructionandlabor_ _ 
requirements. {A) Do not use the 
connection charge provisions for the 
installation of Government-owned 
distribution lines and facilities. The 
acquisition of such facilities must be 
authorized by legislation and 
accomplished in accordance with FAR 
part 36..Also, do not use the connection 
charge provisions for the installation of 
new facilities related to the supplier's 
production and general “backbone” 
system unless authorized by legislation. 

{B) Construction labor standards 
ordinarily do not apply to construction 
accomplished under the connection 
charge provisions of this part. However, 
if installation includes construction of a 
public building or public work as 
defined in FAR 36.102, construction 
labor standards may apply. 


241.004-3 GSA assistance and approval. 

The General Services Administration 
(GSA) has delegated DoD authority to 
enter into utility service contracts 
(41.003(b)); thus, contracting officers 
need not seek assistance or approval 
from GSA. 


241.004-5 Separate contracts. 


(a)(i) Requests for proposals shall 
state the anticipated service period in 
terms of months or years. Where the 
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period extends beyond the current fiscal 
year, evaluate offers of incentives for a 
definite term contract. 

(ii) The solicitation may permit 
offerors the choice of proposing on the 
basis of— 

(A) A definite term not to exceed the 
anticipated service period; or 

(B) An indefinite term contract. 

(iii) Where the expected service 
period is less than the current fiscal 
year, the solicitation shall be on the 
basis of an indefinite term contract. 

{iv) Contracts for utility services for 
leased premises shall identify the lease 
document on the face of the contract. 

(d).Use an indefinite term utility 
service contract when it is considered to 
be in the Government's best interest 
to— 

(i) Have the right to terminate on a 30- 
day (or longer) notice. A notice of up to 
one year may be granted by an 
installation if needed to obtain a more 
favorable rate, more advantageous 
conditions, or for other valid reasons; or 

(ii) Grant the supplier the right to 
terminate the contract when of benefit 
to the Government in the form of lower 
rates, larger discounts or more favorable 
terms and conditions. 


241.005 Pre-award contract review. 

(d) Departments/agencies shall 
conduct their own pre-award contract 
reviews. FAR 41.005 (a) through (c) may 
be used as a guide. 


241.007 Contract clauses. 


241.007-70 Additional clauses. 


(a) If the Government must execute a 
superseding contract and capital credits, 
connection charge credits, or 
termination liability exist, use the clause 
at 252.241-7000, Superseding Contract. 

{b) Use the clause at 252.241-7001, 
Government Access, when the clause at 
FAR 52.241-4, Contractor's Facilities, is 
used. 


10. Part 242 is revised to read as 
follows: 


PART 242—CONTRACT 
ADMINISTRATION 


Sec. 


Subpart 242.1—Iinteragency Contract 
Administration and Audit Services 


242.101 Policy. 
242.102 Procedures. 


Subpart 242.2—Assignment of Contract 
Administration 


242.200 Scope of subpart. 

242.203 Retention of contract 
administration. 

242.204 Supporting contract administration. 

242.205 Designation of the paying office. 


Subpart 242.3—Contract Administration 
Office Functions 


242.301 General. 
242.302 Contract administration functions. 


Subpart 242.4—Correspondence and Visits 
242.402 Visits to contractor's facilities. 


Subpart 242.5—Postaward Orientation 


242.503 Postaward conferences. 

242.503-2 Postaward conference procedure. 
242.503-3  Postaward conference report. 
242.570 Contract clause. 


Subpart 242.6—Corporate Administrative 
Contracting Officer 


242.602 Assignnnent and location. 


Subpart 242.7—Indirect Cost Rates 


242.704 Billing rates. 

242.705 Final indirect cost rates. 

252.705-1 Contracting officer determination 
procedure. 

242.705-2 Auditor determination procedure. 

242.770 Certificate of indirect costs. 

242.770-1 General. 

242.770-2 Procedure. 

242.770-3 Waiver of certification. 

242.770-4 Failure to certify. 

242.770-5 Penalties for unallowable costs. 

242.770-6 Contract clause. 


Subpart 242.8—Disaliowance of Costs 


242.801 Notice of intent to disallow costs. 
242.803 Disallowing costs alter incurrence. 


Subpart 242.10—Negotiating Advance 
Agreements for independent Research and 
Development/Bid and Proposal Costs 


242.1005 Lead negotiating agency 
responsibilities. 

242.1006 Conducting negotiations. 

242.1007 Content of advance agreements. 

242.1008 Administrative appeals. 


Subpart 242.11—Production Surveillance 
and Reporting 


242.1104 Surveillance requirements. 

242.1105 Assignment of criticality 
designator. 

242.1106 Reporting requirements. 

242.1107 Contract clause. 

242.1107-70 Additional clauses. 


Subpart 242.12—Novation and Change-of- 
Name Agreements 


242.1203 Processing agreements. 


Subpart 242.14—Traffic and Transportation 
Management 


242.1401 General. 

242.1402 Volume movements within the 
continental U.S. 

242.1403 Shipping documents covering f.o.b. 
origin shipments. 

242.1403-1 U.S. Government bills of lading. 

242.1403-2 Contractor-repaid commercial 
bills of lading. 

242.1404 Shipments by parcel post or other 
classes of mail. 

242.1404-2 Contract clauses. 

242.1404-2-70 Additional clauses. 

242.1405 Discrepancies incident to shipment 
of supplies. 

242.1470 Demurrage and detention charges. 
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Subpart 242.70—Monitoring Contractor 
Costs 


242.7000 Scope. 

242.7001 Policy. 

242.7002 Responsibilities. 

242.7002-1 Departments and agencies. 
242.7002-2 Contract administration offices. 
242.7002-3 Audit and other organizations. 
242.7003 Aunual cost monitoring plan. 
242.7003-1 Description 

242.7003-2 Selecting the activities. 
242.7003-3 Tailoring the plan. 

242.7003-4 Contents of the plan. 
242.7003-5 Plan approval. 

242.7004 Reviews. 


Subpart 242.71—Voluntary Refunds 


242.7100 General. 
242.7101 Solicited refunds. 
242.7102 Disposition of voluntary refunds. 


Subpart 242.72—Contractor Material 
Management and Accounting System 


242.7200 Scope of subpart. 

242.7201 Definitions. 

242.7202 Policy. 

242.7203 MMAS disclosure, demonstration, 
and maintenance requirements. 

242.7204 Responsibilities. 

242.7205 Review procedures. 

242.7206 Contract clause. 


Subpart 242.73—Contractor Insurance/ 
Pension Review 


242.7300 Scope of subpart. 
242.7301 General. 
242.7302 Requirements. 
242.7303 Responsibilities. 


Subpart 242.74—Technical Representation 
at Contractor Facilities 


242.7400 General. 
242.7401 Procedures. 


Authority: 5 U.S.C. 301,10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


- Subpart 242.1—Interagency Contract 


Administration and Audit Services 


242.101 Policy. 


(a) Foreign governments and 
international organizations may request 
contract administration services on their 
direct purchases from U.S. producers. 
Direct purchase is the purchase of 
defense supplies in the U.S. through 
commercial channels for use by the 
foreign government or international 
organization. 

(d)(i) DoD requires reimbursement, at 
a rate set by the Assistant Secretary of 
Defense (Comptroller), from non-DoD 
organizations, except for— 

(A) Quality assurance and audit 
services provided under a mo-nhatge 
reciprocal agreement; 

(B) Services performed under 
subcontracts awarded by the Small 
Business Administration under FAR 
subpart 19.8; and 

(C) Quality assurance and pricing 
services performed for the Canadian 
Department of Supply and Services. 





Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Proposed Rules 


(ii) Departments and agencies may 
request an exception from the 
reimbursement policy in paragraph (d)(i} 
of this section from the Assistant 
Secretary of Defense (Comptroller). A 
request must show that an exception is 
in the best interest of the Government. 

(iii) Departments and agencies must 
pay for services performed by non-DoD 
activities, foreign governments, or 
international organizations, unless 
otherwise provided by reciprocal 
agreements. 


242.102 Procedures. 


(b)(i) The Canadian Department of 
Supply and Services (DSS) is permitted 
to submit its requests for contract 
administration services directly to the 
cognizant contract administration office. 

(ii) Other foreign governments 
(including Canadian government 
organizations other than DSS) and 
international organizations send their 
requests for contract administration 
services to the DoD Central Control 
Point (CCP) at the Defense Contract 
Management Area Operations 
(DCMAO), New York, NY. Contract 
administration offices provide services 
only upon request from the CCP. The 
CCP shall— 

(A) Determine whether the request is 
from a friendly foreign government or an 
international agency in which the U.S. is 
a participant; 

(B) Determine whether the services 
are consistent with the DoD mutual 
security program policies (the Assistant 
Secretary of Defense (International 
Security Affairs) is the source of 
information for questions as to the 
eligibility of foreign governments to 
receive services); 

(C) Ensure that the reimbursement 
arrangements are consistent with 
242.101(d); 

(D) Coordinate with involved contract 
administration offices to determine 
whether DoD can provide the services; 

(E) Notify the requestor that the 
request is accepted, or provide reasons 
why it cannot be accepted; 

(F) Distribute the acquisition 
documents and related materials to 
contract administration offices; and 

(G) Receive statements of costs 
incurred by contract administration 
offices for reimbursement services and 
forward them for billing to the Security 
Assistance Accounting Center. 


Subpart 242.2—Assignment of 
Contract Administration 
242.200 Scope of subpart. 


This subpart does not address the 
contract administration role of a 


contracting officer's representative (see 
201.602). 


242.203 Retention of contract 
administration. 

(a)(i) DoD activities shall not retain 
any contract for administration that 
requires performance of any contract 
administration function at or near 
= facilities, except contracts 
or— 

(A) The National Security Agency; 

(B) Research and development with 
universities; 

(C) Flight training; 

(D) Contractor field teams; 

(E) Consultant support services; 

(F) Geodetic mapping, air charting, 
and information centers; 

(G) Base, post, camp, and station 
purchases; 

(H) Operation or maintenance of, or 
installation of equipment at radar or 
communication network sites; 

(I) Communications services; 

(J) Installation, operation, and 
maintenance of space-track sensors and 
relays; 

(K) Dependents Medicare program 
contracts; 

(L) Stevedoring contracts; 

(M) Construction and maintenance of 
military and civil public works, 
including harbors, docks, port facilities, 
military housing development of 
recreational facilities, water resources, 
flood control, and public utilities; 

(N) Architect-engineer services; 

(O) Airlift and sealilt services 
(Military Airlift Command and Military 
Sealift Command may perform contract 
administration services at contractor 
locations involved solely in performance 
of airlift or sealift contracts); 

(P) Subsistence; 

(Q) Ballistic missile sites (contract 
administration offices may perform 
supporting administration of these 
contracts at missile activation sites 
during the installation, test, and 
checkout of the missiles and associated 
equipment; and 

(R) Operation and maintenance of, or 
installation of equipment at, military test 
ranges, facilities, and installations. 

(ii) Contract administration functions 
on a military installation are normally 
the responsibility of the installation 
commander. This includes contract 
administration responsibility for— 

(A) Base, post, camp, or station 
contracts; 

(B) Contracts awarded by, or on 
behalf of, on-base activities (e.g., 
laboratories) and research and test 
facilities; 

(C) Contracts for the operation and 
maintenance of simulators; and 
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(D) Contracts for contractor field 
teams. 

(iii) The Defense Contract 
Management Command (DCMC) shall, 
upon request of the installation 
commander, perform contract 
administration services on a military 
installation provided— 

(A) The contract statement of work is 
unrelated to the mission of the 
installation, for example— 

(1) Activation of a new weapon 
system; 

(2) Major modification of an existing 
weapon system; or 

(3) When a contractor’s industrial 
operation is on a military base because 
of the availability of real estate or an 
industrial facility; and 

(B) Full contract administration 
responsibility is delegated to DCMC. 

(iv) DCMC shall provide preaward 
survey assistance for post, camp, and 
station work performed on a military 
installation. The contracting office and 
the DCMC preaward survey monitor 
should jointly determine the scope of the 
survey and individual responsibilities. 

(v) To avoid duplication, contracting 
offices shall not locate their personnel at 
contractor facilities, except— 

(A) In support of contracts retained 
for administration in accordance with 
paragraph (a)(i) of this section; or 

(B) As permitted under subpart 242.74. 


242.204 Supporting contract 
administration. 

(a) In special circumstances, a 
contract administration office may 
request support from a component not 
listed in the DoD Directory of Contract 
Administration Services Components 
(DLAH 4105.4). An example is where the 
contractor’s work site is on a military 
base and a base organization is asked to 
provide support. Before formally sending 
the request, coordinate with the office 
concerned to ensure that resources are 
available for, and capable of, providing 
the support. 

(b) When requesting support on a 
subcontract which includes foreign 
military sale (FMS) requirements, the 
contract administration office shall— 

(i) Mark “FMS Requirement” on the 
face of the documents; 

(ii) For each FMS case involved, 
provide the FMS case identifier, 
associated item quantities, DoD prime 
contract number, and prime contract 
line/subline item number. 


242.205 Designation of the paying office. 

(1) For contracts assigned to the 
Defense Contract Management 
Command (DCMC), designate as the 
paying office— 





(i) The cognizant DCMC payment 
office or the Defense Finance Center—if 
the contract is funded with DoD funds 
{i.e., department codes 21-Army, 17- 
Navy, 57-Air Force, 97-Office of the 
Secretary of Defense and defense 
agencies, and 43-Civil Defense). 

(ii) The department or agency 
payment office—if the contract is 
funded with non-DoD funds. 

(iii) The Air Force payment office—if 
the contract is an Air Force contract for 
missile propellants. 

(iv) Multiple paying offices under 
paragraphs (1) (i) and (ii) of this 
section—if the contract is funded with 
both DoD and non-DoD funds. 

(2) For contracts not assigned to 
DCMC, select a paying office or offices 
under department/agency procedures. 


Subpart 242.3—Contract 
Administration Office Functions 


242.301 General. 

Contract administration services 
performed outside the U.S. should be 
performed in accordance with FAR 
42.301 unless there are no policies and 
procedures covering a given situation. In 
this case, coordinate proposed actions 
with the appropriate U.S. country teams 


or commanders of unified and specified 
commands. 


242.302 Contract administration 
functions. 


(a)(4) Also, review and evaluate— 

(A) Contractor estimating systems 
{see FAR 15.811); and 

(B) Contractor material management 
and accounting systems under Subpart 
242.72. 

(8) Monitor contractor costs under 
Subpart 242.70. 

(11) The DoD lead negotiating agency 
under FAR Subpart 42.10 {i.e., the tri- 
service contracting office) shall make all 
determinations under FAR 42.302(a)(11} 
(i) and (ii) related to Cost Accounting 
Standard 420 for contractors requiring 
advance agreements for independent 
research and development/bid and 
proposal costs. 

(19) Also negotiate and issue contract 
modifications reducing contract prices 
in connection with the provisions of 
paragraph (b) of the clause at FAR 
52.225~10, Duty-Free Entry, and 
paragraph (c) of the clause at 252.225- 
7008, Duty-Free Entry—Qualifying 
Country End Products and Supplies. 

(33) Also perform industrial readiness 
and mobilization production planning 
field surveys and negotiate schedules. 

(39) See 223.370 for safety 
requirements on contracts for 
ammunition and explosives. 


(41) In contracts with cost schedule 
control systems requirements (see 
234.005-70)— 

(A) Perform postaward surveillance of 
contractor progress in demonstrating 
that its cost schedule contro! systems 
meet the cost schedule control systems 
criteria; 

(B) Provide assistance in the review 
and acceptance of the contractor’s cost 
schedule control systems; and 

(C) After acceptance of the systems, 
perform surveillance to monitor their 
continuing acceptable operation. 


Subpart 242.4—Correspondence and 
Visits 


242.402 Visits to contractors’ facilities. 

(a) If a visit to a contractor facility 
will require access to classified 
information, the visitors must give the 
contractor advance written notice (DoD 
5220.22-R, Industrial Security 
Regulation). 


Subpart 242.5—Postaward Orientation 


242.503 Postaward conferences. 
242.503-2 Postaward conference 


procedure. 


Use the conference program outlined 


on the DD Form 1484, Post-Award 
Conference Record, in conducting the 
conference. 


242.503-3 Postaward conference report. 

The DD Form 1484, Post-Award 
Conference Record, may be used for this 
report. 


242.570 Contract clause. 
Use the clause at 252.242-7000, 
Postaward Conference, in solicitations 


and contracts when anticipating a 
postaward conference. 


Subpart 242.6—Corporate 
Administrative Contracting Officer 
242.602 Assignment and location. 

(c)(2) If the agencies cannot agree, 
refer the matter to the Deputy Assistant 
Secretary of Defense (Procurement). 


Subpart 242.7—Iindirect Cost Rates 


242.704 Billing rates. 

(c} The administrative contracting 
officer or auditor shall periodically 
review billing rates for continued 
applicability. Rates should not stay in 
effect longer than one year. 


242.705 Final indirect cost rates. 


242.705-1 Contracting officer 
determination procedure. 

(a) Applicability and responsibility. 
(1) The corporate administrative 
contracting officer (CACO) and 
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individual administrative contracting 
officers (ACO) shall jointly decide 
whether negotiations will be conducted 
on a coordinated or centralized basis. 
When they are conducted on a 
coordinated basis, individual ACOs are 
responsible for coordinating with the 
CACO to ensure consistency of cost 
determinations. 

(b) Procedures. (1) Require DoD 
contractors to submit a copy of their 
final indirect cost rate proposals to the 
contract auditor. 

(3) The contracting officer shall (10 
U.S.C. 2324(f))— 

(A) Not resolve any questioned costs 
until obtaining— 

(2) Adequate documentation on the 
costs; 

(2) The contract auditors opinion on 
the allowability of the costs. 

(B) Whenever possible, invite the 
contract auditor to any negotiation or 
meeting with the contractor on the 
allowability of the contractor's final 
indirect cost rates. 


242.705-2 Auditor determination 
procedure. — 

(b) Procedures. (2)(iii) The contractor 
and the auditor shall sign the agreement. 

(v) In addition, the auditor will issue a 
DCAA Form 1, Notice of Contract Costs 
Suspended and/or Disapproved. The 
DCAA Form 1 details the items of 
exception and advises the contractor 
that requests for reconsideration should 
be submitted in writing to the 
administrative contracting officer. 


242.770 Certificate of indirect costs. 
242.770-1 General. 


This section implements 10 U.S.C. 
2324(h). 

242.770-2 Procedure. 

(a) Do not accept any proposal to 
establish billing rates or final indirect 
cost rates unless the costs have been 
certified by the contractor using the 
certificate of indirect costs in the clause 
at 252.242-7001, Certification of Indirect 
Costs. 

(b) Do not agree to billing rates or 
final indirect cost rates unless they are 
based on a certified proposal. 


242.770-3 Waiver of certification. 

(a) The agency head may waive the 
certification requirement when— 

(1) It is determined to be in the _ 
interest of the U.S,; and 

(2) The reasons for the determination 
are put in writing and made available to 
the public. 

(b) Waivers may be appropriate for 


contracts with— 
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(1) Foreign governments or 
international organizations, such as 
subsidiary bodies of the North Atlantic 
Treaty Organzation; 

(2) State and local governments that 
are subject to OMB Circular A-87; 

(3) Educational institutions subject to 
OMB Circular A-21; and 

(4) Nonprofit organizations subject to 
OMB Circular A-122. 


242.770-4 Failure to certify. 


(a) If the contractor has not certified 
its proposal for billing rates or indirect 
cost rates and a waiver is not 
appropriate, the contracting officer shall 
unilaterally establish the rates if they 
are necessary for continuation of the 
contract. 

(b) Rates established unilaterally 
should be— 

(1) Based on audited historical data or 
other available data as long as 
unallowable costs are excluded; and 

(2) Set low enough to ensure that 
potentially unallowable costs will not be 
reimbursed. 


242.770-5 Penalties for unallowable costs. 
10 U.S.C. 2324 (a) through (d) 
prescribes penalties for submission of 


unallowable costs in final indirect cost 
rate proposals (see subpart 231.70 for 


penalties and administrative contracting 
officer responsibilities). 


242.770-6 Contract clause. 

Use the clause at 252.242-7001, 
Certification of Indirect Costs, in all 
solicitations and contracts which 
provide for— 

(a) Interim reimbursement of indirect 
costs; 

(b) Establishment of final indirect cost 
rates; or 

(c) Contract financing that includes 
interim payment of indirect costs, e.g., 
progress payments based on cost (FAR 
subpart 32.5) or progress payments 
based on percentage or stage of physical 
completion. 


Subpart 242.8—Disallowance of Costs 


242.801 Notice of intent to disallow costs. 
(e) A corporate administrative 
contracting officer need not obtain the 
approval of the individual 
administrative contracting officers to 
disallow items of corporate expense. 


242.803 Disallowing costs after 
incurrence. 

(a) Contracting officer receipt of 
vouchers. Contracting officer receipt of 
vouchers is applicable only for cost- 
reimbursement contracts with the 
Canadian Commercial Corporation. See 
225.7104(c) for invoice procedures. 


(b) Auditor receipt of voucher. (i) The 
contract auditor is the authorized 
eee of the contracting officer 
or— 

(A) Receiving vouchers from 
contractors; 

(B) Approving interim vouchers for 
provisional payment (this includes 
approving the fee portion of vouchers in 
accordance with the contract schedule 
and administrative contracting officer 
instructions) and sending them to the 
disbursing office; 

(C) Reviewing completion vouchers 
and sending them to the administrative 
contracting officer; and 

(D) Issuing DCAA Forms 1, Notice of 
Contract Costs Suspended and/or 
Disapproved, to deduct costs where 
allowability is questionable. 

(ii) The administrative contracting 
officer— 

(A) Approves all completion vouchers 
and sends them to the disbursing officer; 
and 

(B) May direct the issuance of DCAA 
Form 1 on any cost when there is reason 
to believe it should be suspended or 
disallowed. 


Subpart 242.10—Negotiating Advance 
Agreements for Independent 
Research and Development/Bid and 
Proposal Costs 


242.1005 Lead negotiating agency 
responsibilities. 

(b) Include in the technical evaluation 
an opinion on the potential relationship 
of proposed IR&D/B&P projects to 
relevancy requirements in 231.205-18. 

(c) Include in the determination the 
potential relationship of proposed 
IR&D/B&P projects to the relevancy 
requirements in 231.205-18. 


242.1006 Conducting negotiations. 


(a)(5) Ensure that the requirements of 
231.205-18 are met. 


242.1007 Content of advance agreements. 

(e) The agreement shall specifically 
note that— 

(i)-A relevancy review was performed; 
and 

(ii) A determination was made that 
the Government's allocable share of the 
negotiated ceiling met the relevancy test 
at the time of negotiation. 

(f)(2) Only costs incurred for IR&D/ 
B&P projects meeting the ceiling 
requirements of FAR 31.205-18 and the 
relevancy requirements of 231.205-18 are 
allowable. 


242.1008 Administrative appeals. 
Department/agency appeals hearing 
groups shall have three members— 
acquisition, technical, and legal. The 
acquisition member shall be the 
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chairperson. Determinations of the 


appeals hearing groups are final 
decisions. 


Subpart 242.11—Production 
Surveillance and Reporting 


242.1104 Surveillance requirements. 

(a)(i) During its initial review of the 
contract, the contract administration 
office (CAO) determines the extent of 
production surveillance to be performed 
by assigning contracts to one of three 
surveillance categories— 

(A) Category 1 surveillance consists of 
review and evaluation of the 
contractor’s plan for production and 
progress toward successful 
accomplishment of the plan. Contracts 
needing category 1.surveillance are 
normally— 

(1) Critically designator A; and 

(2) Complex; or 

(3) With contractors having a poor 
performance history in general or on the 
same or similar items or services. 

(B)(2) Category 2 surveiilance consists 
of inquiries to or meetings with the 
contractor to— 

(i) Determine whether the contractor 
will perform on schedule; 

(i7) Investigate the cause and duration 
of any anticipated delay; and 

(iii) Perform periodic follow-up and 
expediting of supplies or services not 
delivered on time. 


(2) Contracts needing category 2 


surveillance are normally— 


(i) Criticality designator A contracts 


not assigned to category 1; or 

(ii) Criticality designator B contracts 
where the contractor has a poor 
production performance history. 

(C) Category 3 surveillance includes 
inquiry and expediting effort 30 days 
after the contractor fails to deliver or 
perform within the schedule, and 
periodically thereafter. Contracts not 
otherwise assigned belong in category 3, 
ie.— 

(1) Criticality designator B contracts 
not assigned to category 2; and 

(2) Criticality C contracts. 

(ii) Regardless of assigned category, if 
the contract.administration office (CAO) 
sends the contracting office a report on 
an actual or anticipated delinquency 
(DD Form 375, Production Progress 
Report), the CAO shall provide 
continuous information on the problems 
causing the delinquency and the 
corrective actions being taken. 
Delinquency includes the contractor's 
failure, regardless of reason, to— 

(A) Meet the contract delivery or 
performance schedule; or 
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(B) Maintain performance progress 
necessary to meet the contract delivery 
or performance schedule. 

) The CAO shall assign a 
surveillance category regardless of the 
contract's dollar value. 


242.1105 Assignment of criticality 
designator. 


(1) Contracting officers shall— 

{i) Assign criticality designator A to 
items with a priority 01, 02, 03, or 06 (if 
emergency supply of clothing) under 
DoD Directive 4410.6, Uniform Materiel 
Movement and Issue Priority System; 


and 

(ii) Ordinarily assign criticality 
designator C to unilateral purchase 
orders. 

(2) Only the contracting officer shall 
change the assigned designator. 


242.1106 Reporting requirements. 

(a) See also— 

(i) DoDI 7000.10, Contract Cost 
Performance, Funds States and Cost/ 
Schedule Status Reports; and 

{ii) For cost/schedule control system 
requirements on major systems 
acquisitions, 234.005-70. 

(b)(i) Within 4 working days after 
receipt of the contractor's report, the 
contract administration office (CAO) 
shall provide the report and any 
required comments to the contracting 
officer and, unless otherwise specified 
in the contract, the inventory control 
manager. 

(ii) If the contractor's report indicates 
that the contract is on schedule and the 
CAO agrees, the CAO does not need to 
add further comments. In all other cases, 
the CAO shall add comments and 
recommend a course of action. 

(c)(i) CAOs may report using— 

(A) DD Form 375-2, Delay in Delivery 
(Flash Notice); or 

(B) DD Form 375, Production Progress 
Report. 

(ii) The contracting office shall 
acknowledge receipt of the CAO report. 


242.1107 Contract clause. 

(b) As a minimum, reporting 
instructions shall contain— 

(i) Frequency and timing of reporting 
(normally 5 working days after each 

i eriod); 

nay Coomenct line items, exhibits, or 
exhibit line items requiring reports; 

(iii) Offices (with addressees/codes) 
where reports should be sent (always 
include the contracting office and 
contract administration office); and 

(iv) The following requirements for 
report content— 

(A) The problem and its cause; 

(B) Items and quantities affected; 

(C) When the delinquency started or 
will start; 


(D) Actions taken to overcome the 
delinquency; 

{E) Estimated recovery date; and 

(F) Proposed schedule revision. 


242.1107-70 Additional clauses. 

When cost/schedule status reporting 
(C/SSR) is required on acquisitions for 
other than major systems (i.e., the 
Contract Data Requirements List 
includes DI-F-6010A), use in 
solicitations and resulting contracts the 
clause at 252.242-7005, Cost/Schedule 
Status Report. Cost/schedule status 
reporting normally is not imposed on 
contracts of less than $10 million. 


Subpart 242.12—Novation and 
Change-of-Name Agreements 


242.1203 Processing agreements. 

(b)(1) For contracts awarded by the 
Military Departments, provide notices to 
the following addressees instead of. 
individual contracting or contract 
administration offices— 

Army—HQ, U.S. Army Material 
Command,ATTN: AMCCC-P, 5001 
Eisenhower Avenue, Alexandria, VA 
22333-0001 

Navy—Office of the Assistant Secretary of 
the Navy (RDA), Procurement Policy, 
Washington, DC 20350-1000 

Air Force—HQ, U.S. Air Force Systems 
Command, ATTN: PKCP, Andrews AFB, 
DC 20334-5000 

National Aeronautics and Space 
Administration—National Aeronautics and 
Space Administration, Assistant 
Administrator for Procurement, ATTN: HR, 
Washington, DC 20546 


(2){A) Lists for notices of a successor 
in interest should include the 
information at FAR 42.1204{c)(2). 

(B) Lists for notices of a name change 
should include the information at FAR 
42.1205(a)(3). 

(C) On notices sent to the addressees 
in paragraph (b)(1) of this section, 
include a consolidated list for all 
subordinate contracting offices of the 
addressee. 

(d)(i) Before making any substantial 
alterations or additions to the novation 
agreement format at FAR 42.1204(e), 
coordinate with those addressees in 
paragraph (b){1) of this section that have 
contracts with the contractor. Resolve 
any objections before executing the 
agreement. 

(ii) If the National Aeronautics and 
Space Administration (NASA) wants a 
separate agreement with the contractor, 
continue to process the agreement only 
for DoD. 

(e) Also, make distribution to— 

(i) The addressees in paragraph (b)(1) 
of this section—two copies; and 

(ii) The appropriate Military Traffic 
Management Command (MTMC) area 
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command for agreements affecting 


‘ contracts and basic agreements for 


storage and related services for personal 

property of military and civilian 

personnel—two copies-— 

Commander, Eastern Area, Military Traffic 
Management Command, ATTN: MTE-PPS, 
Bayonne, NJ 07002, Commander, Western 
Area, Military Traffic Management 
Command, Oakland Army Base, ATTN: 
MTW-PPS, Oakland, CA 94626 ~ 


(f)4) Additional distribution 
instructions— 

(A) Send two copies to the address in 
paragraph (b){1) of this section. The list 
of contracts may be confined to those 
issued by that department. 

(B) Do not send copies to NASA or the 
MTMC commands in paragraph (e)({ii) of 
this section. They will issue their own 
modifications. 


Subpart 242.14—Traffic and 
Transportation Management 


242.1401 General. 


(b)(12) Chapter 39 of the Defense 
Traffic Management Regulation (DTMR) 
(AR 55-355, NAVSUPINST 4600.70, AFM 
75-2, MCO P4600 14A, DLAR 4500.3) 
contains methods for tracing and 
expediting shipments. 


242.1402 Volume movements within the 
continental U.S. 


(a)(2) In reporting planned and actual 
volume movements— 


(A) The contracting officer— - 


(2) Provides production schedules and 
planned destinations to its servicing 
transportation office as soon as the 
information is available to permit the 
transportation office to determine if 
volume movements will occur. 


(2) If a volume movement appears 
likely, the transportation office reports a 
planned volume movement under 
chapter 12 and 13 of the DTMR. 

(3) Sends a copy of the volume 
movement report to the contract 
administration office. 

(B) The contract administration office 


submits a volume movement report 
when— 


(1) Significant changes are made to 
the movement requirements; or — 

(2) The contracting office did not 
submit a report. 

(c} Inchude the destination country, 
foreign forwarder, and, if known, port of 
embarkation on volume movement 
reports for foreign military sale 
shipments. 
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242.1403 Shipping documents covering 
f.0.b. origin shipments. 


242.1403-1 U.S. Government bills of 
lading. 


for U:S. Government Shipping 
Documentation/ Instructions. 


242.1403-2 Contractor 
commercial bilis of lading. 

(a) The term commercial bills of 
lading includes the use of any 
commercial form or procedure. 
Appendix J of the DTMR lists carriers 
and carrier associations that provide 
transportation within the continental 
U.S. under commercial forms and 


procedures. 


242.1404 eee by parcel pest or 
other classes of 


242.1404-2 Contract clauses. 


When using FAR 52.213-1, Fast 
Payment Procedures, do not use FAR 
clauses 52.242-20, F.o.b. Origin— 
Government Bills of Lading or Prepaid 
Postage, or 52.242-11, F. ob. Origin— 
Government Bills of Lading or indicia 
Mail. 


242.1404-2-70 Additional clauses. 

(a) Use the clause at 252.242-7002, 
Submission of Commercial Freight Bills 
for Audit, when the Government will 
reimburse-contractor transportation 
costs under a cost reimbursement 
contract. 

(b) Use the clause at 252.242-7003, 
Application for U.S. Government 
Shipping Documentation/ Instructions, 
when using the clause at FAR 52.242-10, 
F.o.b. Origin—Government Bills of 
Lading or Prepaid Postage, or FAR 
52.242-11, F.o.b. Origin—Government 
Bills of Lading or Indicia Mail. 


242.1405 Discrepancies incident to 
shipment of supplies. 
(a) See also chapter 41 of the Defense 


Traffic Management Regulation (DTMR) 
for discrepancy procedures. 


242.1470 -Demurrage and detention 
charges. 

{a) Procedures for payment or 
collection of demurrage or detention 
charges are contained in chapter 38 of 
the DTMR. 


(b) Carrier demurrage rules usually 
allow for.a “free time” for loading or 
unloading cars or for any other purpose, 
and impose charges for cars held 
beyond this period. if a contractor 
detains railroad cars beyend the “free 
time,” the contractor has to pay the 
carrier’s published tariff charges for 
demurrage. 


(c} Detention results when a shipper 

S consignee | holds motor carrier 
quipment beyand a reasonable period 

sn hadi loading, unloading, forwarding 
directions, or any other reason. 
Detention rules and charges are not 
uniform; they are published in individual 
carrier or agency tenders. 


Subpart 242.70—Monitoring 
Contractor Costs 


242.7000 Scope. 

This subpart provides guidelines for— 

(a) Monitoring the policies, 
procedures, and practices used by 
contractors to control direct and indirect 
— related to Government business; 
an 

(b) Eliminating duplication in 
Government monitoring of cantractors’ 
costs. 


242.7001 Policy. 

Effective management of contract 
costs is essential to the efficient and 
economical performance of Government 
contracts. Contractors are responsible 
for managing and controlling their direct 
and indirect costs; however, DoD must 
systematically monitor the management 
of contractors’ costs to ensure these 
responsibilities are met. 


242.7002 Responsibilities. 


242.7002-1 ‘Departments and agencies. 

(a) Departments and agencies should 
conduct a formal program of 
Government monitoring of contractor 
policies, procedures, and practices for 
controlling costs {cost monitoring) at— 

(1) All major centractor locations 
where— 

(i) Sales to the Government during the 
contractor's next fiscal year are 
expected to exceed $50 million on other 
than firm fixed-price and fixed-price 
with escalation contracts; 

(ii) The Government's share of 
indirect costs for these sales is at least 
50 percent of the total indirect costs; and 

(iii) A contract administration office 
has been established at the location. 

(2) Other critical locations with 
significant Government business where 
specifically directed by the head of the 
contracting activity. 

(b) Departments and agencies are 
responsible for designating the cost 
monitoring sites and discontinuing them 
when ‘the criteria are no longer met. 
242.7002-2 Contract administration 
offices. 

(a) Contract administration offices 
(CAQs) which are designated as cost 
monitoring sites are responsible for 
assigning a cost monitoring coordinator 
(CMC) to conduct the program. The 


CMC may be the administrative 
contracting officer or any other CAO 
employee whese normal function relates 
to evaluation of contractor performance. 

(b) The administrative contracting 
officer is responsible for— 

(1) Forwarding cost monitoring review 
reports to the contractor; 

(2) Considering review results in 
contract negotiations; 

(3) Ensuring the contractor 
implements corrective action 
recommended in the cost monitoring 
review reports; and 

(4) Resolving disputes with the 
contractor regarding cost monitoring 
review findings, conclusions, or 
recommendations. 

(c) The cost monitoring coordinator is 
responsible for managing the cost 
monitoring effort within the CAO and 
coordinating planned effort with the 
contract auditor. This includes— 

(1) Preparing and maintaining an 
annual written cost monitoring plan for 
reviewing contractor operations (see 
242.7003); 

(2) Maintaining an inventory of CAO, 
Defense Contract Audit Agency, and 
other Government reports.on significant 
issues relating to monitoring costs; 

(3) Performing in-depth functional 
reviews of contractor activities, 
including assisting Government 
personnel in obtaining access to 
pertinent contractor policies, 
procedures, and related data; 

(4) Advising the administrative 
contracting officer (ACO) and CAO 
management of corrective action 
recommended to improve inefficient or 
uneconomical contractor conditions, 
policies, or practices, including 
preparing, for the ACO's consideration 
when appropriate, a Notice of Intent to 
Disallow or Not Recognize Costs; 

(5) Continuously tracking the status of 
recommendations made ‘to the 
contractor concerning cost performance 
stemming from ail Government reports; 

(6) Keeping the contracting officer, 
program manager, contract auditor, and 
other responsible officials informed of 
issues affecting economical contract 
performance; and 

(7) Maintaining current organizational 
charts of the operations identifiable to 
the contractor's functional centers of its 
cost control functions. 


242.7002-3 Audit. and. other organizations. 


(a) The contract auditer is responsible 
for assisting the CMC by performing the 
portion of cost monitoring reviews and 
related analyses which requires access 
to the contractor's financial and 
accounting records supporting proposed 
cost or pricing data. (This does mot 





6134 


preclude the program manager, 
contracting officer, ACO, cost 
monitoring coordinator, or other 
representatives from reviewing 
contractor records and data necessary 
to the performance of their duties.) 

(b) Audit organizations, program 
offices, contracting activities, and any 
other organizations within DoD with 
responsibility for reviewing contractor 
operations for the purpose of monitoring 
contractor policies, procedures, and 
practices to control costs, shall submit 
to the cost monitoring coordinator— 

(1) An annual schedule of planned 
and tentative visits, oversight reviews, 
and audits to be performed at cost 
monitoring locations (see 242.7003); and 

(2) Revisions to scheduled visits or 
audit plans, within 30 days of issuance. 


242.7003 Annual cost monitoring plan. 


242.7003-1 Description. 

The annual cost monitoring plan— 

(a) Is a schedule for reviewing 
contractor activities that have the 
greatest potential for charging 
Government contracts with significant 
amounts of unacceptable costs; and 

(b) Should stress the performance of 
in-depth functional reviews to detect 
deficiencies in policies, practices, and 
procedures. 


242.7003-2 Selecting the activities. 

(a) The cost monitoring coordinator 
(CMC), assisted by the contract auditor, 
ultimately selects the activities for the 
plan. To ensure that all Government 
interests are considered in the selection, 
the CMC should invite contract 
administration office (CAO), Defense 
Contract Audit Agency (DCAA), and 
other interested Government 
representatives to a meeting before the 
beginning of each Government fiscal 
year to identify areas to be reviewed 
during the coming year. 

(b) The selection team should 
consider the following data in the 
selection process— 

(1) Contractor forecasts for the coming 
year supporting direct and indirect costs 
by functional centers of its cost control 
system and the results of the latest 
survey performed of such systems 
(DCAA responsibility); 

(2) Organizational charts for the 

. contractor's entire operation (CAO 
responsibility); 

(3) Outline of the contractor's 
accounting system showing the flow of 
costs by function (DCAA responsibility); 

(4) Determination of Government 
participation in the dollars attributable 
to the operations and cost accounts 
under consideration (DCAA 
responsibility); 


(5) List of recent reviews and audits 
performed by CAO, DCAA, and other 
Government representatives that would 
affect the selection; list should show 
outstanding weakness and deficiencies 
in the contractor's operations (CAO 
responsibility); 

(6) Evidence of under and over 
staffing (CAO-DCAA responsibility); 

(7) Significant departures from 
established contractor productivity 
standards (CAO responsibility); 

(8) Major financial variances from 
forecasts in prior years (DCAA 
responsibility); 

(9) Evidences of idle or under-used 
capacity (CAO-DCAA responsibility); 
and 

(10) Any visits or audit plans 
scheduled by other Government 
organizations and identified to the CMC 
(CAO responsibility). 


242.7003-3 Tailoring the plan. 

The cost monitoring coordinator 
should tailor the plan to review 
contractor activity, considering— 

(a) The extent of competition in 
awarded contracts; 

(b) The contractor's operating 
methods; 

(c) The nature of the work; 

(d) Acquisition cycle stage; 

(e) Business and industry practices; 

(f) Types of contracts involved; 

(g) Degree of technical and financial 
risk; 

(h) Ratio of Government/commercial 
work; and : 

(i) Extent that performance 
efficiencies have been previously 
demonstrated. 


242.7003-4 Contents of the pian. 

(a) The plan should— 

(1) Provide coverage for each 
significant activity of the contractor 
over a period of two to three years; 

(2) Be updated to reflect changed 
conditions as the year progresses; and 

(3) Be consistent with any schedule 
and resource limitations of participating 
organizations. 

(b) The plan must identify the 
organizations having the primary 
responsibility for performing the 
reviews— 

(1) The contract administration office 
(CAO) reviews, and signs reports on, the 
technical aspects of contractor activities 
requiring minimal or no access to 
contractor financial and accounting 
records; 

(2) DCAA reviews, and signs reports 
on, the financial and accounting aspects 
of contractor operations requiring 
minimal or no technical consideration; 
and 
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(3) The cost monitoring coordinator 
and DCAA jointly review, and jointly 
sign reports on, activities requiring 
significant CAO and DCAA expertise. 

(c) The plan should include reviews 
required by the contracting officer and 
DFARS. Reviews will be performed by 
the assigned organization in paragraph 
(b) of this subsection, except when 
DFARS makes a specific organizational 
assignment. For example, subpart 244.3 
makes the CAO responsible for leading 
contractor purchasing system reviews 
and 215.811 makes the DCAA auditor 
responsible for leading estimating 
system reviews. 


242.7003-5 Plan approval. 


The heads of the local contract 
administration and Defense Contract 
Audit Agency offices approve the 
annual cost monitoring plan. 


242.7004 Reviews. 


(a) Perform reviews as scheduled. 

(b) Hold interim meetings with the 
contractor as necessary to clarify 
information. Hold an exit conference at 
the conclusion of reviews. 

(c) Prepare reports at the conclusion 
of reviews. Reports on joint reviews 
shall represent the mutually agreed upon 
findings, conclusion, and ; 
recommendations of the Defense 
Contract Audit Agency auditor and the 
contract administration office. Forward 
all reports through the administrative 
contracting officer to the contractor. 


Subpart 242.71—Voluntary Refunds 


242.7100 General. 


(a) A voluntary refund is a payment or 
credit (adjustment under one or more 
contracts or subcontracts) to the 
Government from a contractor or 
subcontractor which is not required by 
any contractual or other legal obligation. 

(b) A voluntary refund may be 
solicited (requested by the Government) 
or unsolicited. 

(1) Generally, request voluntary 
refunds only after determining that no 
contractual remedy is readily available 
to recover the amount sought. 

(2) Acceptance of unsolicited refunds 
does not prejudice remedies otherwise 
available to the Government. 

(c) Before soliciting a voluntary refund 
or accepting an unsolicited one, the 
contracting officer should have legal 
counsel review the contract and related 
data to— 

(1) Confirm that there are no readily 
available contractual remedies; and 

(2) Advise whether the proposed 
action would jeopardize or impair the 
Government's rights. 
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242.7101 ‘Solicited refunds. 


{a) Request voluntary refunds only 
when— 


(1) The contracting officer concludes ~ 


that the contractor overcharged under a 
contract, or inadequately compensated 
the Government for the use of 
Government-owned property, or 
inadequately compensated the 
Government in the disposition of 
contractor inventory; and 

(2) Retention of the amount in 
question by the contractor or 
subcontractor would be contrary to good 
conscience and equity. 

(b) Do not solicit voluntary refunds 
without approval of the head of the 
contracting activity, or as provided in 
department/ agency regulations. 

(c) Voluntary refunds may be 
requested during or after contract 
performance. 


242.7102 Disposition of voluntary refunds. 

A contract modification, rather than a 
check, is the preferred means of 
effecting a solicited or unsolicited 
refund transacted before final payment. 

(a) For modifications, adjust the price 
for the refund and credit the refund to 
the applicable appropriation cited in the 
contract. 

(b) For checks, advise the contractor 
to— 

(1) Make the check ee to the 
office which is administering the 
contract; 

(2) Forward the check to the 
comptroller, or other officer responsible 
for the control of funds, of the 
appropriate department/agency. 

(3) Include a letter with the check— 

{i) Identifying it as a voluntary refund; 

{ii) Giving the centract number 
involved; and 

(iii) Where possible, giving the 
appropriation and account number to be 
credited. 


Subpart 242.:72—Contractor Material 
Management and Accounting System 


242.7200 Scope.of subpart. 

‘This subpart provides policies, 
procedures, and standards for use in the 
evaluation of a contractor's material 
management and accounting system 
(MMAS). 

242.7201 Definitions. 

Material management and accounting 
system and valid time-phased 
requirements are defined in the clause 
at 252.242~7004, Material Management 
and Accounting System. 


242.7202 Policy. 


DoD policy is for all contractors to 
have an MMAS that— 


{a) Reasonably forecasts material 
requirements; 

(b) Ensures the costs of purchased and 
fabricated material charged or allocated 
to a contract are based on valid time- 
phased requirements; 

(c) Maintains a consistent, equitable, 
and unbiased logic for costing of 
material transactions. 


242.7203 MMAS disclosure, 
demonstration, and maintenance 
requirements. 

(a) Large business contractors are 
subject te MMAS disclosure, 
demonstration, and maintenance 
requirements when their DoD contracts 
and subcontracts exceed the dollar 
thresholds in paragraph (b) of this 
section, except when all of the contracts 
and subcontracts are— 

(1) Under the small purchase 
threshold in FAR part 13; or 

(2) Firm-fixed price; and 

(3) Do not include progress payments 
or other financial provisions. 

(b) A contractor is subject to MMAS 
disclosure, demonstration, and 
maintenance if in its preceding fiscal 
year the contractor received DoD prime 
contracts or subcontracts totaling— 

(1) $50 million or more; or 

(2).$10 million or more [but Jess than 

(3) The contracting officer determines 
it to be in the best interests of the 
Government {e.g., significant MMAS 
problems are believed to exist). 


242.7204 Responsibilities. 


(a) The contracting officer shall— . 

{1) Through use of the clause at 
252.242-7004, Material Management and 
Accounting System, apply the 
disclosure, demonstration, and 
maintenance requirements to large 
business contracters meeting the criteria 
in 242.7203(b)(1); 

(2) Consider whether to apply the 
disclosure, demonstration, and 
maintenance requirements to other large 
business contractors under 
242.7203(b)(2) after concurrence from, or 
at the request of, the administrative 
contracting officer; and 

(3) Not apply the disclosure, 
demonstration, and maintenance 
requirements to small businesses, 
educational institutions, or nonprofit 


ns. 

(b) For contractors subject to the 
disclosure, demonstration, and 
maintenance requirements, the 
administrative contracting officer (ACO) 
determines the adequacy of the 
contractor's MMAS and pursues 
correction of deficiencies. 

(c) The contract auditor shali— 


(1) Assist the ACO in evaluating the 
contractor’s MMAS; 

(2) Assess fhe significance of 
contractor deficiencies and provide ‘the 
ACO an estimate of the resulting 
adverse material impact to the 
Government; and 

(3) Assist the ACO in evaluating the 
contractor's correction of deficiencies. 


242.7205 ‘Review procedures. 


{a) Cognizant contract administration 
and audit activities shall jointly 
establish and manage programs for 
evaluating the MMAS systems of 
contractors subject to disclosure, 
demonstration, and maintenance 
requirements. They shall— 

(1) Conduct reviews as.a team effort. 

(i) The administrative contracting 
officer— 

(A) Appoints a team init and 

(B) Makes sure that the team includes 
appropriate functional specialists. 

(ii) The team leader advises the ACO 
and contractor of significant findings 
during the review and at the exit 
conference. 

(2) Tailor reviews to take full 
advantage of the day-to-day work done 
by both organizations. 

(3) Prepare a review report. 

{4) Conduct a review every 3 years. 
The ACO, with advice from fhe auditor, 
may lengthen or shorten the 3 year 
period based.on a risk assessment of the 
contractor’s past experience and current 
vulnerability. 

(b) Disposition of evaluation team 
findings. The team leader shall 
document the evaluation team findings 
and recommendations in a report to the 
ACO. If there are significant MMAS 
deficiencies, the report must provide an 
estimate of the adverse impact on fhe 
Government resulting from those 
deficiencies. 

(c) Initial notification to the 
contractor. (1) The ACO provides a copy 
of the team report to the contractor and, 
unless there are no deficiencies 
mentioned in the report, asks the 
contractor to submit a written response 
in 30 days. 

(2) if the contractor agrees with the 
report, it has 60 .days from the date of 
initial notification ‘to correct any 
identified deficiencies or submit a 
corrective action plan showing 
milestones and.actions to eliminate the 
deficiencies. 

(3) If the contractor disagrees, iit 
should provide rationale in its written 
response. 

(a) Evaluation of the contractor's 
response. The administrative 
contracting officer, in consultation with 
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the auditor, evaluates the contractor's 
response and determines whether— 

(1) The MMAS meets the standards in 
the clause at 252.242-7004, Material 
Management and Accounting System; 

(2) The MMAS contains deficiencies 
which need correction; 

(3) The deficiencies are significant 
enough to result in the reduction or 
suspension of progress payments or of 
payments under public vouchers; and 

(4) Proposed corrective actions (if the 
contractor submitted them) are adequate 
to correct the deficiencies. 

(e) Suspension of payments. (1) When 
the administrative contracting officer 
(ACO) determines that there is a 
significant MMAS deficiency, the ACO 
shall suspend (in accordance with FAR 
32.503-6) an appropriate percentage of 
affected costs of progress payment 
claims and public vouchers. The 
suspension shall remain in effect until 
the ACO determines that— 

(i) The contractor's system is 
acceptable; or 

(ii) The amount of the impact is 
immaterial. 

(2) The maximum percentage of the 
suspension is the adverse material 
impact to the Government as specified 
in the team’s report. The ACO should 
use the maximum percentage when the 
contractor did not submit a corrective 
action plan with its response, or the plan 
is unacceptable. In other cases, the ACO 
should consider the quality of the 
contractor's self-assessment, 
demonstration, and corrective action 
plan in determining the appropriate 
percentage. 

(3) As the contractor implements its 
accepted corrective action plan, the 
ACO should reduce the suspension 
percentage commensurate with the 
contractors progress in making 
corrections. However, the ACO shall not 
lift the suspension until the contractor 
corrects the deficiency or until the 
impact of the deficiency becomes 
immaterial. 

(f) Notification of administrative 
contracting officer determination. 

{1) The administrative contracting 
officer (ACO) shall notify the contractor 
in writing (copy to auditor) of— 

(i) Deficiencies needing correction; 

(ii) Acceptability of the contractor's 
corrective action plan (if one was 
submitted) or the need for a corrective 
action plan; and 

(iii) Any decision to reduce or 
suspend progress payments or public 
vouchers because of significant 
deficiencies. 

(2) The Government does not approve 
or disapprove the contractor’s MMAS 
system. ACO notifications should avoid 
any such implications. 


(3) From the time the ACO determines 
that there is a significant estimating 
system deficiency until the time the 
deficiency is corrected, all field pricing 
reports for that contractor shall contain 
a recommendation relating to proposed 
cost or pricing data adjustments 
necessary to protect the Government's 
interests. 

(4) The ACO should consider the 
effect of significant MMAS deficiencies 
in reviews of the contractor's estimating 
system (215.811). 

(g) Monitoring contractor's corrective 
action. The administrative contracting 
officer (ACO) and auditor shall monitor 
the contractor's progress in correcting 
deficiencies. If the contractor fails to 
make adequate progress, the ACO shall 
take further action, for example— 

(1) Elevate the issue to higher level 
management; 

(2) Further reduce or suspend progress 
payments; 

(3) Disapprove the contractor's cost 
accounting system and cost estimating 
system; and 

(4) Issue cautions to contracting 
activities regarding the award of future 
contracts. 


242.7206 Contract clause. 

Use the clause at 252.242-7004, 
Material Management and Accounting 
System, in all solicitations and contracts 
which exceed the small purchase 
limitation in FAR 13.000 and— 

(a) Are not awarded under the set- 
aside or section 8(a) procedures of FAR 
part 19; and 

(b) Either are— 

(1) Cost-reimbursement contracts; or 

(2) Fixed-price contracts with progress 
payments or other Government 
financing. 


Subpart 242.73—Contractor 
insurance/Pension Review 


242.7300 Scope of subpart. 
This subpart provides the 
requirements for conducting a 


Contractor Insurance/Pension Review 
(CIPR). 


242.7301 General. 


(a) The administrative contracting 
officer (ACO) is responsible for — 
determining the reasonableness of 
insurance/pension costs in Government 
contracts. Insurance/pension specialists 
assist ACOs in making these 
determinations by conducting CIPRs. A 
CIPR is an in-depth evaluation of a 
contractor’s— 

(1) Insurance program; 

(2) Pension plan; 

(3) Other deferred compensation 
plans; and 
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(4) Related policies, procedures, 
practices, and costs. 

(b) As the DoD Executive Agency, the 
Defense Logistics Agency performs 
CIPRs at all contractor locations 
meeting criteria in 242.7302. 

(c) Insurance/pension specialists are 
located at the Defense Contract 
Management Districts in Los Angeles 
and Chicago and at the Defense 
Contract Management Area Operations 
in New York. 

(d) The CIPR should be the only 
formal review of a contractor's 
insurance/pension program except for 
periodic tests of the system to establish 
the validity of Government costs or for 
administrative contracting officer 
initiated special reviews. Members of 
other organizations should not conduct 
separate reviews of a contractor's 
insurance/pension program. If they 
suspect a problem, they may request 
that the ACO— 

(1) Ask the insurance/pension 
specialist to perform a special review; or 

(2) Investigate the suspected problem 
in the next scheduled CIPR. 


242.7302 Requirements. 


(a) A CIPR shall be conducted for 
each contractor whose sales to the 
Government, using other than sealed bid 
procedures, are expected to exceed $10 
million during the next 12 months. Such 
sales include those represented by 
prime contracts, subcontracts under 
Government prime contracts, and 
modifications (except when the 
negotiated price is based on established 
catalog or market prices). Reviews of 
selected insurance and pension 
elements may be conducted for 
contractors not meeting these criteria if 
significant problems have been 
identified. ; 

(b) A CIPR shall be conducted at least 
every two years for contractors who 
continue to meet the requirements. A 
more or less frequent cycle may be 
appropriate under certain 
circumstances, e.g. prior to a major 
contract award, in conjunction with in- 
depth overhead review, or subsequent to 
mergers or divestitures. 

(c) Special reviews may be performed 
in the intervening period— 

(1) To follow-up contractor 
implementation of recommendations 
and verify Government recovery of 
credits; or 

(2) When information reveals a 
deficiency or major change in the 
contractor’s insurance/pension program. 


242.7303 Responsibilities. 
(a) The administrative contracting 
officer is responsible for— 





Federal Register / Vol. 56, No. 31 / Thursday, February 14, 1991 / Proposed Rules 


(1) Determining the need for a CIPR or 
special review under 242.7302; 

(2) Requesting and scheduling the 
reviews with the appropriate Defense 
Logistics Agency activity; 

(3) Notifying the contractor of the 
proposed date and purpose of the 
review, and obtaining any preliminary 
data needed by the insurance/pension 
specialist; 

(4) Reviewing the CIPR report, 
advising the contractor of the results, 
and telling the contractor to submit any 
significant changes in insurance/ 
pension plans for review and 
acceptance prior to making the change; 

(5) Providing other interested 
contracting officers copies of documents 
related to the CIPR; and 

(6) Ensuring adequate follow-up on all 
CIPR recommendations. 

(b) The insurance/pension specialist 
is responsible for— 

(1) Preparing and maintaining the 
schedule of CIPRs to be performed 
during the next 12 months and providing 
the Military Departments and Defense 
Contract Audit Agency a copy of the 
schedule; 

(2) Heading the team that conducts | 
the review; 

(3) Maintaining complete 
documentation for CIPR reports; 

(4) To the extent possible, resolving 
discrepancies between audit reports and 
CIPR reports prior to releasing the final 
CIPR report; 

(5) Preparing and distributing the final 
CIPR report; 

(6) Providing the final audit report as 
an attachment to the CIPR report; 

(7) Preparing a draft letter for the 
administrative contracting officer's use 
in notifying the contractor of CIPR 
results; and 

(8) When requested, advising 
administrative contracting officers and 
other Government representatives 
concerning contractor insurance/ 
pension matters. 

(c) The Defense Contract Audit 
Agency auditor is responsible for— 

(1) Participating as a member of the 
CIPR team; 

(2) Submitting information and advice 
to the team based on analysis of the 
contractor's books, accounting records, 
and other related data; and 

(3) Issuing an audit report to the 
insurance/pension specialist for 
incorporation into the final CIPR report. 


Subpart 242.74—Technical 
Representation at Contractor Facilities 


242.7400 General. 


(a) Contract administration offices 
(CAOs) are the designated 
representatives of DoD for the 


administration of contracts. Government 
activities shall use CAOs to perform 
contract administration service 
functions at or near contractor facilities 
(see 242.203(a) (i) and (v)). 

(b) Program managers may, on 
occasion, conclude that they need 
technical representation in contractor 
facilities to perform non-contract 
administration service (CAS) technical 
duties and to provide liaison, guidance, 
and assistance on systems and 
programs. In these cases, the program 
manager may assign a technical 
representative under the procedures in 
242.7401. 

(c) A technical representative is a 
representative of a DoD program, 
project, or system office performing non- 
CAS technical duties at or near a 
contractor facility. A technical 
representative is not— 

(1) A representative of a contract 
administration or contract audit 
component; or 

(2) A contracting officer's 
representative (COR) (see 201.602). 

(d) The number of technical 
representatives should be kept to a 
minimum. 


242.7401 Procedures. 

(a) When the program, project, or 
system manager determines that a 
technical representative is required, the 
manager shall issue a letter of intent to 
the contract administration office 
commander listing the assignment" 
location, starting and ending assignment 
dates, technical duties assigned, 
delegation authority, and support 
required from the contract 
administration office. 

(b) After the contract administration 
office (CAO) and the manager mutually 
agree to the terms of the assignment, the 
manager shall furnish copies of the 
assignment letter (and subsequent 
termination letter) to the CAO, 
contracting officer, and contractor, at 
least 30 days before the assignment date 
(or termination date). The manager shall 
continue to furnish the CAO copies of 
correspondence relating to assigned 
technical representatives and their 
functions. 

(c) The contract administration office 
normally provides the technical 
representative with office space, 
equipment, supplies, and part-time 
clerical support. The program, project, or 
system manager provides supervision, 
technical direction, administrative 
services (e.g., pay, travel, maintenance 
of personnel records), and, when 
required full-time clerical support. 

(d) The technical representative shall 
keep the contract administration office 
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commander fully informed of matters 
discussed with the contractor. 


11. Part 244 is revised to read as 
follows: 


PART 244—SUBCONTRACTING 
POLICIES AND PROCEDURES 


Sec. 


Subpart 244.3—Contractors’ Purchasing 
Systems Reviews 
244.301 Objective. 
244.303 Extent of review. 
244.304 Surveillance. 
244.305 Granting, withholding, or 
withdrawing approval. 
244.305-70 Granting, withholding, or 
withdrawing approval. 
Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


Subpart 244.3—Contractors’ 
Purchasing Systems Reviews 


244.301 Objective. 


The administrative contracting officer 
(ACO) is responsible for reviewing the 
contractor's purchasing systems. 
Members of other organizations such as 
audit or program management activities 
should not conduct separate reviews of 
a contractor's purchasing system, but 
may participate in a review conducted 
for the ACO. These organizations may, 
if they suspect a problem, recommend 
that the ACO initiate a special review. 


244.303 Extent of review. 


Appendix C to chapter 2 contains 
additional guidance for conducting 
contractor’s purchasing systems reviews 
(CPSR) and other purchasing system 
reviews. Normally, the purchasing 
system analyst (PSA) conducts these 
reviews on behalf of the ACO. 
Departments/agencies may establish 
review boards to evaluate CPSR reports 
before the PSA submits them to the 
ACO. 


244.304 Surveillance. 


(b) The ACO, or the PSA with the 
concurrence of the ACO, may initiate a 
special review of specific weaknesses in 
the contractor's purchasing system. The 
weaknesses, for example— 

(i) May arise because of— 

(A) Major changes in the contractor’s 
purchasing policies, procedures, or key 
personnel; or 

(B) Changes in plant workload or type 
of work. 

(ii) May be discovered— 

(A) During reviews of subcontracts 
submitted under advance notification 
and consent (FAR subpart 44.2); or 

(B) From information provided by 
Government personnel. 


BEST COPY AVAILABLE 


A 
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244.305 Granting, withholding, or 
withdrawing approval. 


244.305-70 Granting, withholding, or 
withdrawing approval. 


Use this subsection instead of FAR 
44.305-2{c} and 44.305-3(b). 

(a) At the completion of the in-plant 
portion of the review, the ACO shall 
hold an exit conference with the : 
contractor. At the conference, the ACO 
should— 

(1) Present the review team’s 
recommendations, signed by the ACO; 

(2) Request the contractor submit its 
plan for correcting deficiencies or 
making improvements within 15 days; 
and 

(3) Not comment on the pending or 
planned decision to grant or withhold 
approval of the contractor’s purchasing 
system. 

(b) When a contractor advises that it 
has corrected deficiencies that led the 
ACO to withhold or withdraw the 
purchasing system approval, the ACO— 

(i} Shall request the PSA to perform a 
follow-up review to verify that the 
contractor has— 

(A) Corrected the deficiencies; and 

(B} Implemented any other ACO: 
recommendations. 

(ii} Should ask for a review of 
purchasing policies and procedures 
issued since the last review. 

(c] The PSA should submit the 
complete report to the ACO, or any 
department or agency established 
review board, within 10 days after 
completion of the in-plant review. 

(d} The ACO should completely 
review the report and consider the 
contractor’s response before making a 
decision on granting, withholding, or 
withdrawing purchasing system 
approval. The ACO shall notify the 
contractor of the decision within 10 days 
after receipt of the report. 


12. Part 245 is revised to read as 
follows: 


PART 245—GOVERNMENT PROPERTY 


Sec. 


Subpart 245.1—General 


245.104 Review and correction of 
contractor’s property control systems. 

Subpart 245.3—Providing Government: 

Property to Contractors. 

245.301 Definitions. 

245.302 Providing facilitie 

245.302-1 Policy. 

245.302-2 Facilities contracts. 

245.303 Providing material. 

245.303-2 Procedures. 

245.306 Providing: special tooling. 

245.307 Providing special test equipment. 

245.307-2 Aequiring special test equipment. 

245.310 Providing agency-peculiar property. 


245.310-70 Contract clause. 


Subpart 245.4—Use and Rental of 

Government Property 

245.401 Policy. 

245.403 Rental—Use and charges clause. 

245.405 Contracts with foreign governments 
or international 

245.407 Non-Government use of plant 
equipment. 


Subpart 245.5—Management of ; 
Government Property in the Possession of 
Contractors 


245.505 Records and reports of Government 
property. 

245.505-3 Records of material. 

245.505-5. Records of plant equipment. 

245.505-6 Special reports of plant equipment. 

245.505-14 Reports of Government property. 


Subpart 245.6-Reporting, 

and Disposat of Contractor Inventory 

245.601 Definitions. 

245.603 Disposal methods. 

245.603-70 Contractor performance of 
plant clearance 

245.603-71 Disposal of contractor 
inventory for NATO cooperative 
projects. 

245.604 Restrictions on purchase or retention 
of contractor inventory. 

245.606-1 Submission. 

245.606-3 Acceptance. 

245.606-5 Instructions for preparing and 
submitting schedules of contractor 
inventory. 

245.607 Scrap. 

245.607-1 General. 

245.607-2 Recovering precious metals. 

245.697-70 Scrap warranty. 

245.608 Screening of contractor inventory. 

245.608-1 General. 

245.608-2 Standard. screening. 

245.608-4 Limited screening. 

245.608-5 Special items screening. 

245.608-7 Reimbursement of cost for transfer 
of contractor inventory. 

245.608-70 Contractor inventory 
redistribution te (CIRS}. 

245.608-71 Reporting and screening industria} 
plant equipment. 

245.609 Donations. 

245.610 Sale of surplus contractor inventory. 

245.610-1 Responsibility. 

245.610-3 Proceeds of sale. 

245.610-4 Contractor inventory in foreign 
countries. 

245.612 Removal and storage. 

245.612-3 Special storage at the 
Government's 

245.613 Property disposal determinations. 


Subpart 245.70—Appointment of Property 
Administrators and Plant Clearance 
Officers 


245.7001 Selection, appointment, and 
termination. 

245.7002 Duties and responsibilities of plant 
clearance officers. 


Subpart 245.71—Piant Clearance Forms 


245.7101 Forms. 

245.7101-1. Standard Form 97, Certificate of 
Release of a Motor Vehicle (Ageney 
Record Copy]. 
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245.7101-2 Standard Form 1424, Inventory 
Disposal Report: 

245.7101-3 DD Form 1131, Cash Collection 
Voucher. 

245.7101-4 DD Form, 1149, Requisition and. 
Invoice Shipping Dacument. 

245.7101-5 DD. Form 1342, DoD Property 
Record. 

245.7101-6 DD Form 1348-1, DoD Single Line 
Item Release/Receipt Document. 

245.7101-7 DD Form 1635, Plant Clearance 
Case Register. 

245.7101-8 DD Form 1637, Notice of . 
Acceptance of Inventory. 

245.7101-9 DD: Form 1638, Report of Excess 
and Surplus Contracter Inventory. 

245.7101-10 DD Form 1640, Request for Plant 
Clearance. 

245.7101-11 DD Form 1641, Disposal: 
Determination/Approval. 


Subpart 245.72—Speciat Instructions 


245.7200 Scope. 

245.7201 Performing inventory verifications 
and determination of allocability. 

245.7202. Establishing a plant clearance case. 

245.7203 Assigning plant clearance case 
numbers, 

245.7204 Reporting excess and surplus 
contractor inventory. 

245.7205 Preparing inventory disposal 
report. 


Subpart 245.73—Sate of Surplus Contractor 
inventory 


245.7301 Policy 

245.7302, Plant clearance officer 
responsibilities. 

245.7303 Competitive sales. 

245.7303-1 Property descriptions. 

245.7303-2 Lotting. 

245.7303-3. Alternate bids. 

245.7303-4 Basis for sale. 

245.7303-5 Mailing lists. 

245.7304 Informal bid procedures. 

245.7305. Formal bid procedures. 

245.7305-1 Formal invitations for bid. 

245.7305-2. Commerce Business Daily (CBD) 
notice. 

245.7306 Mandatory terms and conditions— 
formal invitations. 

245.7306-1 Inspection. 

245.7306-2 Condition and Location of 
Property. 

245.7306-3 Consideration of Bids. 

245.7306-4 Payment. 

245.7306-5 Tille. 

245.7306-6 Delivery and Removal: of 
Property. 

245.7306-7 Default. 

245.7306-8 Variations in Quantity or 
Weight. 

245.7306-9 Weighing. 

245.7306-10 Risk of Loss. 

245.7306-11 ee 

245.7306-12 Orak Statenrents. 

245.7306-13. Eligibility of Bidders. 

245.7306-14 Claims Liability. 

245.7307 Speciak conditions—format 
imvitations. 

245.7307-1 Demilitarization. 

245.7307~2 Performance Bond. 

245.7307-3 Liability and Insurance. 

245.7307-4 Dangerous Property. 

245.7307-5 Controlled Substances. 
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245.7307-6 Radioactive Material. 
245.7307-7. Scrap Warranty. 
245.7307-8 Antitrust Clearance. 
245.7308 Optional conditions. 
245.7308-1 Sales and Use Tax Liability. 
245.7308-2 Safety, Security, and Fire 
Regulations. 

245.7308-3 Bid Deposits. 
245.7308-4 Other Special Conditions. 
245.7308-5 Bid Opening. 
245.7310 Approval of sale. 
245.7310-1 Evaluation of Birs. 
245.7310-2 Awards. 
245.7310-3 Antitrust notification. 
245.7311 Non-competitive sales. 
245.7311-1 General. 
245.7311-2 Justification. 

Authority: 5 U.S.C. 301,10 U.S.C. 2202, DoD 
Directive 5000.35, FAR subpart 1.3. 


Subpart 245.1—General 


245.104 Review and correction of 
contractor’s property control systems. 


(a) The property administrator shall 
perform property administration in 
accordance with DoD 4275.5-M, Manual 
for the Performance of Contract Property 
Administration. 


Subpart 245.3—Providing Government 
Property to Contractors 


245.301 Definitions. 


Facilities project means a 
Government project to provide, 
modernize or replace facilities for use by 
a contractor in performing a 
Government contract or subcontract. 

Industrial plant equipment: (IPE) 
means plant equipment with an 
acquisition cost of $5,000 or more used 
for cutting, abrading, grinding, shaping, 
forming, joining, testing, measuring, 
heating, treating, or otherwise altering 
the physical, electrical or chemical 
properties of materials, components or 
end items entailed in manufacturing, 
maintenance, supply, processing, 
assembly, or research and development 
operations. IPE is further identified in 
AR 700-43/NAVSUP PUB 5009/AFM 78- 
9/DLAM 4215.1, Management of 
Defense-Owned Industrial Plant 
Equipment. 

Mapping, charting, and geodesy 
(MC&G) property is defined in the 
clause at 252.245-7000, Government 
Furnished Mapping, Charting and 
Geodesy Property. 

Other plant equipment (OPE) means 
plant equipment regardless of dollar 
value, used in or in conjunction with the 
manufacture of components or end items 
relative to maintenance, supply, 
processing, assembly or research and 
development operations. OPE excludes 
equipment categorized as IPE. 

Provide means either to furnish, as in 
Government-furnished property, or to 


acquire, as.in contractor acquired 
property. 


245.302 Providing facilities. 


245.302-1 Policy. 

(a)(4)(A) Comply with DoD Directive 
4275.5, Acquisition and Management of 
Industrial Resources, in processing a 
request for facilities. Submit requests for 
approval of facilities projects— 

(2) To the Secretaries of the Military 
Departments and the directors of 
defense agencies for Government- 
owned facilities projects if the project— 

(J) Is a research and development- 
funded effort not exceeding $3 million 
per fiscal year; or 

(ii) Is funded from procurement 
appropriations, approved on a location 
basis, and does not exceed $5 million for 
all property efforts during one fiscal 
year; or 

(2) To the officials in paragraph 
(a)(4)(A)(Z) or a designee no lower than 
the Assistant Secretary level if the 
project— 

(1) Is in support of a major system or 
subsystem (including ammunition- 
related projects); and 

(7) The total investment will not 
exceed $25 million during the projected 
acquisition or maintenance effort; or 

(3) To DASD(P&L)(PS) for projects 
exceeding the limitations in paragraphs 
(a)(4)(A) (2) and (2). 

(B) The contracting officer shall 
coordinate the Determination and 
Finding with the program or project 
manager. 

(C) Departments and agencies must 
submit reports or facilities projects to 
the House and Senate Armed Services 
Committees— 

(2) At least 30 days before starting 
facilities projects involving real property 
(10 U.S.C. 2662); and “ 

(2) In advance of starting construction 
for a facilities project regardless of cost. 
Use DD Form 1391, Fiscal Year 19___, 
Military Construction Project Data, to 
notify congressional committees of 
projects which are not included in the 
annual budget. 

(b)(1)(A)Before acquiring industrial 
plant equipment with an item 
acquisition cost of $10,000 or more— 

(2) Submit a DD Form 1419, DoD 
Industrial Plant Equipment Requisition, 
to the Defense Industrial Plant 
Equipment Center (DIPEC), Memphis, 
TN 38114, in accordance with AR 700- 
43/NAVSUP PUB 5009/ AFM 78-9/ 
DLAM 4215.1, Management of Defense- 
Owned Industrial Plant Equipment, to 
determine whether existing, reallocable 
Government owned facilities can be 
used. 
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(2) Do not acquire any item listed on 
the DD Form 1419 until a certificate of 
nonavailability is received from DIPEC. 

(B) The administrative contracting 
officer submits contractor requests to 
acquire automatic data processing 
equipment to the Director, Defense 
Automation Resources Information 
Center (ATTN: DARIC-R), Cameron 
Station, Alexandria, VA 22304-6100, in 
accordance with DoD 7950.1-M, Defense 
Automation Resources Management 
Manual. 


245.302-2 Facilities contracts. 


Terminate facilities contracts when 
Government production and research 
property is no longer required for the 
performance of Government contracts or 
subcontracts, unless termination is not 
in the best interest of the Government. 
The contractor is not allowed to extend 
the time for use of property provided 
under the facilities contract without 
Government authorization. 


245.303 Providing material. 


245.303-2 Procedures. 


When a contractor will be responsible 
for preparing requisitioning 
documentation, include in the contract 
the requirement to prepare the 
documentation in accordance with DoD 
4000.25-1-M, Manual for Military 
Standard Requisitioning and Issue 
Procedures (MILSTRIP). Copies are 
available from the address cited at 
251.102(e)2.b(2). 


245.306 Providing special tooling. 


Before the contractor acquires special 
tooling, the contracting officer myst 
obtain a written evaluation from the 
appropriate technical specialist that the 
property is needed and properly 
classified. 


245.307 Providing special test equipment. 


245.307-2 Acquiring special test 
equipment. 

(b) Notice and approval. (1) The 
review requires a written evaluation 
from the appropriate technical 
specialist. 


245.310 Providing agency-peculiar 
property. 

(c) All Government-furnished 
mapping, charting and geodesy (MC&G) 
property is under the control of the 
Director, Defense Mapping Agency 
(DMA). (See DoD Directive 5105.40, 
Defense Mapping Agency (DMA)). 

(i) MC&G property shall not be 
duplicated, copied, or otherwise 
reproduced for purposes other than 
those necessary for contract 
performance. 





(ii) Upon completion of contract 
performance, the contracting officer 
shall— 

(A). Contact the Director, DMA(PP}, 
8613 Lee Highway, Fairfax, VA, 22031— 
2137 for disposition instructions; 

(B) Direct the contractor to destroy or 
return all Government-furnished MC&G 
property not consumed during contract 
performance; and 

(C} Specify the destination and means. 
- of shipment for material to be returned 
to the Government. 


245.310-70 Contract clause. 

Use the clause at 252.245~-7000, 
Government-Furnished Mapping, 
Charting and Geodesy (MC&G]} 
property, in solicitations and contracts 
when MCG property is to be furnished. 


Subpart 245.4—Use and Rental of 
Government Property 


245.401 Policy. 

“Government use” includes use on 
contracts for foreign military sales. Use 
on contracts for foreign military sales 
shall be on a rent-free basis. 


245.403 Rental—Use and charges clause. 
In accordance with DoD Directive 
2140.2, Recoupment of Nonrecurring 
Costs on Sales of U.S. Products and 
Technology, DoD shall recover a fair 
share of nonrecurring cost for special 
tooling and special test equipment (ST/ 
STE). Where the recoupment thresholds 
are not met, the contracting officer shall 
assess equitable charges for ST/STE 
when administratively practicable. 


(1) Approval. A contractor may use 
Government production and research 
property on work for foreign 
governments. international 
organizations only when approved in 
writing by the contracting officer having 
cognizance of the property. The 
contracting officer shall grant approval: 
only if— - 

(i) The use will not interfere with. 
foreseeable requirements of the U.S.; 
and 

(ii) For a direct commercial sale, the 
foreign country or international 
organization would be authorized to 
contract with the department concerned 
under the Arms Export Control Act. 

(2) Use charges. (i} The Use and 
Charges clause is applicable on direct 
commercial sales to foreign 
governments or international 
organizations. 

(ii) When @ particular foreign 
government or international 
organization has funded the acquisition 


of specific production and research 
property, do not assess the foreign 
government or international 
organization rental charges or 
nonrecurring recoupments for the use of 
such property. 

(3] Waivers. (i) Rental charges for use 
of U.S. production and research property 
on commercial sales transactions to the 
Government of Canada are waived for 
all commercial contracts. This waiver is 
based on an understanding wherein the 
Government of Canada has agreed to 
waive its rental charges. 

(ii) Requests for waivers or reduction 
of charges for the use of Government 
facilities on work for foreign 
governments or international 
organizations shall be submitted to the 
contracting officer who shall refer the 
matter through contracting channels. In 
response to these requests, approvals 
may be granted only by the Director, 
Defense Security Assistance Agency for 
particular sales which are consistent 
with paragraph (1)}{iii) of this section. 


245.407 Non-Government use of plant 
equipment. 

(a)(i) Non-Government use of 
industrial plant equipment (IPE): 
exceeding 25 percent requires prior 
approval of the— 

(A) Assistant Secretary of the Army 

} 


(B) Assistant Secretary of the Navy 
(RD&A} 

(C) Assistant Secretary of the Air 
Force (Acquisition); or 

(D) Director, Defense Logistics 
Agency. 

(ii) The authority in paragraph (a}{1} 
of this section may be delegated to the 
head of a contracting activity. Any 
redelegation requires the approval of 
OASD{P&L)(DASD{Logistics)). 

(iii) To determine percentage— 

(A} Compute the percentage of non- 
Government use on time available for 
use. Use contractor's normal work 
schedule as represented by the 
scheduled production shift hours. 

(B) Use @ base time period which is 
neither less than three months nor more 
than one year. 

(C) Use may be averaged at a single 
plant for alt items costing less than 
$25,000:. 

(iv) Contractors should submit 
requests for non-Government use of IPE 
to the contract administration office at 
least six weeks before the projected use. 
The requests shall include: 

(A) Total number and acquisition cost 
of IPE items; and 

(B} For each unit of IPE with an 
acquisition cost of $25,000 or more, an 
itemized list including nomenclature, 
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plant equipment code, year of 
manufacture and acquisition cost. 

(v) Approving officials shall retain for 
periodic review, documentation of the 
circumstances justifying non- 
Government use of IPE. 


Subpart 245.5—Management of 
Government Property in the 
Possession of Contractors 


245.505 Records and reports of 
Government property. 


245.505-3 Records of material. 


(f) Multicontract cost and material 
control.—{2) Criteria. (ii) If adequate 
controls are in place to meet the 
requirements of the clause at 252.242— 
7004, Material Management and 
Accounting System, the contractor’s 
material control system may physically 
commingle inventories. that may include 
materials for which costs are charged or 
allocated ta fixed-price, eost- 
reimbursement, and commercial 
contracts. Government-furnished 
material (GFM) may not be physically 
commingled with other material, nor 
may GFM be used on contractor’s 
commercial work. 


245.505-5 Records of plant equipment. 


(a) The contractor may use DD Form 
1342, DoD Property Record, as a source 
document for'setting up prescribed 
records. 


245.505-6 Special reports of plant 
equipment. 

The contractor shall prepare a DD 
Form 14342 in accordance with 
instructions contained in AR 760-43/ 
NAVSUP PUB 5009/ AFM 78-9/DLAM 
4215.1, Management of Defense~-Owned 
Industrial Plant Equipment (IPE)}— 

(1) Upon receipt and acceptance of 
each item of IPE including items which, 
though part of a manufacturing system, 
would otherwise qualify as IPE; 

(2) Whenever major changes occur in 
the data initially submitted to DIPEC (as 
specified by DLAM 4215.1); 

(3) Wher general purpose components 
of special test equipment which 
otherwise qualify as IPE are no longer 
required for the purpose authorized or 
provided; or 

(4) When disposal is: completed. 


245.505-14 Reports af Government 
property. 


(1) The contractor’s property contro! 
system shal? provide an annual report, 
for contracts with Government 
property— 

(i) For all DeD property for which the 
contractor is accountable; 
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(ii) Prepared in accerdance with the 
requirements of DD Form 1662, DeD 
Property in the Custody of Contractors, 
or approved euibstitute, including 
— the zeverse of the form; 

(iii) Furnished, in duplicate, to the 
property administrator no later than 
October 31 of each year. 

(2) Prime contractors are responsible 
for reporting all Government property 
accountable to the contract, including 
that at subcontractor and alternate 
locations. 


Subpart 245.6—Reporting, 
Redistribution, and Disposal.of 
Contractor ‘inventory 


245.601 Definitions. 

(1) ControHed substances means— 

(i) Narcotic, depressant, stimulant, or 
hallucinogenic drug or substance; 

{ii) Amy other drug or substance 
controlled-under ‘title i of the 
Comprehensive Drug Abuse ‘Prevention 
and Control Act-of'1970; or 

(iit) A-drug or substance required to 
be controlled by international treaty, 
convention or-protocol. 

(2) Demilitarization means ‘the act of 
destroying the offensive or defensive 
characteristics of equipment or material 
to prevent their further military or lethal 
use. 

(3) Production scrap means material 
left over from the normal production 
process that has only remelting or 
reprocessing value, e.g., textile and 
metal clippings, borings, and faulty 
castings and forgings. 

(4) Servioeabie.or usable property 
means property that has:a potential ‘for 
use or sale value “as is” or with minor 
repairs or alterations; only property in 
Federal ‘Condition ‘Codes A1, A2, A4, 
AS5, B1, B2, B4, BS, F7, or F8 (see 245:606— 
5). 


245.603 Dispesal.methods. 


245.603-70 Contractor performance of 
plant clearance duties. 

(a) Authonization. {1) Contract 
administratian offices {CAQs) may 
authorize.selected contractors to 
perform certain plant.clearance 
functions if— 

(i) A plant clearance officer is on site 
at the facility where the contractor's 
property disposal function operates; ‘and 

{ii) The volume of plant clearance 
warrants performance by the contractar. 

(2) The written authorization shall, as 
a minimum— 

(i) Designate the contracter.as an 

“acoredited contractor”; 

(ii) Identify the plant clearance 

actions ‘to be performed; and 


iGéii) State that the Government may 
cancel part of or all of the authorization 
to perform plant.clearance actions. 

{b) Government oversight and 
assistance. (1) The centract 
administration office will ensure regular 
evaluation of the contractor's 
performance of the plant clearance 
function .and any carreotive action 


reguired. 
(2) The plant clearance officer aball— 


(i) Evaluate the adequacy and enaure 
compliance with contractor procedures; 

{ii) Ensure discrepancies are promptly 
resolved; 

(iii) Advise the contractor of screening 
and inventory schedule requirements; 

(iv) Respond to contractor requests to 
withdraw Government-furnished 
property from inventory schedules; 

(v) Evaluate physical, quantitative, 
and technical .allocability of contractor 
inventory prior to disposal; 

Ivi) Direct.contractor to delay 
disposition of nonallecable inventory 
pending a contracting officer decision; 

(vii) With the contractor's assistance, 
establish criteria for review and 
approval.of contractor disposal 
decisions; 

(viii) Complete first endersement 
section of DD Form 1640, Request for 
Plant Clearance, on referrals from plant 
clearance officers at prime contract 
administration offices for the disposal of 
subcontractor inventory; forward 
inventory schedules to the contractor for 
processing;.and forward completed case 
file to the referring activity; and 

fix) Work with the contractor, 
screeners, and buyers to ensure that the 
Government receives maximum 
reutilization and disposal proceeds. 

{c) Accredited contractor plant 
clearance junctions. The aceredited 
contractor shall— 

(1) Ensure inventory schedule 
acceptability. Lise DD Form 1637, Notice 
of Acceptance.of Inventory, if desired; 

(2) Suspend disposition of property 
when assets are determined 
nonallocable (FAR 45.606-3); 

(3) Obtain plant clearance officer 
approval _ withdrawal of Government 


(4) Determine : method ef. disposal 
under established -priorifies and 
document disposal decisions :and 
actions; 

(5) Assign ‘the automatic release date 
and the surplus release date; 

(6) Initiate prescribed screening and 
effect resulting transfers and donations; 

(8) Account for disposal.-of all 
contractor inventory and application of 
proceeds and submit to the plant 
clearance officer a Standard Form 1424, 


inventory Disposal Report, or 
equivalent; 

(9) Release property to-eligible donees 
and maintain the donable property file 
(FAR 45.609); 

{10) Prepare, approve, sign, and 
maintain official plant clearance files 


and required forms (245.7101); 
(11) Not conduct negofiated sales of 
surplus contractor inventory; and 


project agreements may include disposal 
provisions of jointly acquired property 
without regard to any applicable 
disposal laws of the U.S. 

(b) Disposal of such property may . 
include a transfer of the U:S. imterest in 
the preperty to one of the other 
governments participating in the 
agreements, or the sale of the property. 

(c) Disposal or payment for the 
transfer or sale of any US. interest shall 
be made in accordance with the terms of 
the project agreement 
245.604 Restrictions on purchase or 
retention of contractor inventory. 

(1) Contractors authorized to sell 
inventory may not knowingly sell the 
inventory ‘to any person or that person's 
agent, employee, or househeld member 
if that person— 

(i) Is a civilian employee of the DoD or 
the U.S. Coast Guard; or 

ii) fs a member of fhe armed forces.of 
the U.S., including fhe Coast Guard; and 

(iii) Has any functional or supervisary 
responsibilities far or within the Defense 
Reutilization and Marketing Program, or 
for the disposal of contractor inventory. 

(2) A contractor's authority to 
approve a subcontractor’s sale, 
purchase, or retention at less than cost, 
and the subcontractor's authority to sell, 
purchase, er retain at less ‘than cost if 
approved by a higher-tier contractor, 
does not include authority to approve— 

(A) A-sale by a subcontractor to the 
next-higher tier contractor.or to.an 
affiliate of such contractor ar of the 
subcontractar; or 

(B) A sale, purchase, or retention at 
less than cost, bya subcontractor 
affitiated with the next higher-tier 
contractor. 

(ii) The written approval of the plant 
clearance officer is requised for each 
excluded sale, purchase, orretention at 
less than cost 

(2) The contractor shall demilitarize 
contractor inventory possessing 
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offensive or defense characteristics, and 
not required within the DoD, in 
accordance with Defense 
Demilitarization Manual, DoD 4160.21- 
M-1. In unusual cases the contracting 
officer may authorize the purchaser to 
perform the demilitarization; however, 
the purchaser shall not be granted such 
authorization if the inventory is 
dangerous to life or property. 

(3) Classified contractor inventory 
shall be disposed of in accordance with 
applicable security regulations or as 
directed by the contracting officer. 

(4) Contractor inventory dangerous to 
public health or safety shall not be 
donated or otherwise disposed of unless 


rendered innocuous or unti) adequate 
safeguards have been provided. 


245.606-1 Submission. 

(b) Inventory schedule certificates will 
be signed only by authorized contractor 
representatives having the authority to 
commit the contractor in contractual 


matters. 


245.606-3 Acceptance. 

(a) If the schedules are acceptable, the 
plant clearance officer shall, within 15 
days, complete and send the contractor 
a DD Form 1637, Notice of Acceptance 
of Inventory. 

(b) To assist in verifying inventory 
allocability, the plant clearance officer 
should review the contractor's recent 
purchases of similar material, plans for 
current and scheduled production, stock 


record cards; and bills of material (also 


see 245.7201). 
245.606-5 Instructions for preparing and 
submitting schedules of contractor 


(d) General instructions for 
completing forms. (4) The contractor 
shall use the following codes together 
with the disposal codes 1 through 9, X, 
and 5 (e.g., Al, F7, SS) to indicate the 


condition of the property— 
A—New, used, repaired, or reconditioned 


property; serviceable and issuable to all 
customers without limitations or restrictions; 
includes materia) with remaining shelf life of 
more than six months. : 

B—New, used, repaired, or reconditioned 
property: serviceable and issuable or for its 
intended purpose but restricted from issue to 
specific units, activities, or geographical 
areas because of its limited usefulness or 
short service-life expectancy; includes 
materia) and remaining shelf life of three to 
six months. 
- ' F—Economically reparable property which 
requires repair, overhaul or reconditioning; 
includes reparabie items which are 
radioactively contaminated. 

H—Property which has been determined to 
be unserviceable and does not meet repair 
criteria 


S—Property that has no value except for its 
basic material content. 

(e) Instructions for completing 
specific forms.—(4) Inventory Schedule 
D (Special Tooling and Special Test 
Equipment) (SF 1432).—{ii) Description. 
For termination inventory included in a 
settlement proposal, include cost of 
inventory acquired for performance of 
the entire contract in column F1 and cost 
of inventory acquired solely for the 
terminated portion of the contract in 
column F2. Cost of inventory acquired 
for the entire contract must be prorated 
between the terminated and 
nonterminated portions. 


245.607 Scrap. 
245.607-1 General. 


(a){i) The contractor may request a 
pre-inventory scrap determination if 
inventory is considered without value 
except for scrap. If approved, the plant 
clearance officer will establish a plant 
clearance case and perform limited 
screening. 

ii) If the contractor has an approved 
scrap procedure, routine disposal of 
production scrap and spoilage is 
authorized, and a plant clearance case is 
unnecessary. The contractor may 
similarly dispose of worn, broken, 
mutilated, or otherwise rejected parts 
from overhaul and repair contracts with 
the approval of the plant clearance 
officer, 

(iii) In addition to segregating scrap to 
obtain the highest proceeds, the 
contractor may also consolidate sales of 
Government and non-Government scrap 
if approved by the plant clearance 
officer. When a consolidated sale is 
approved, the plant clearance officer 
shall waive the scrap warranty required 
at 245.607-70. 

{iv) When a contractor's approved 
scrap procedure does not require 
physical segregation of Government- 
and contractor-owned scrap, the plant 
clearance officer shall ensure the 


proceeds of scrap sale are equitably 
distributed. 


245.607-2 Resovering precious metals. 

(b) The plant clearance officer shall 
obtain disposition instructions from the 
Defense Reutilization and Marketing 
Service, ATTN: DRMS-OCR, 74 N. 
Washington Avenue, Battle Creek, MI 
49017-3092, for the following, including 
scrap bearing and items containing 
recoverable quantities: 

(i) Silver: 

(ii) Gold; 

(iii) Platinum 

(iv) Palladium; 

(v) Rhodium; 

(vi) Iridium; 


Federal: Register /' Vol. ‘56, No. 31'/ ‘Thursday; February 44, 1991’ /' Proposed ‘Rules 


(vii) Osmium; and 
(viii) Ruthenium. 


245.607-70 Scrap warranty. 

(a) If the contractor sells its inventory 
as scrap to anyone, including a holding 
contractor, the contractor shall include 
in the sales contract a signed copy of 
DD Form 1639, Scrap Warranty. 

(b) The contracting officer may 
release the contractor from the terms of 
the scrap warranty in return for 
consideration paid to the Government. 
The consideration will represent the 
difference between— 

(1) The sale price of the scrap; and 

(2) A fair and reasonable price of the 
contractor inventory if it had been sold 
for purposes other than scrap. 

(c) The contractor shall pay the 
consideration to the Government and 
the Government may execute the 
release even though the contract ~ 
containing the warranty was not made 
directly with the Government. 

(d) If the first buyer of the scrap 
resells it to a second buyer, the first 
buyer shall obtain a scrap warranty 
from the second buyer. Upon receipt 
from the first buyer of the second 


buyer's scrap warranty, the Government 
may release the first buyer from liability 
under the warranty executed by the first 


buyer. 


245.608 Screening of contractor 
Inventory. 
245.608-1. General. 

(a) The plant clearance officer shall 
arrange for inspection of property at the 


contractor's plant if requested by a 
prospective transferee. 


245.608-2 Standard screening. 
(b)(1) For the first 30 days, property 


screening will be limited to the 
contracting agency and the requiring 
agency, when they are not the same. The 
requiring agency shall have priority for 
retention of listed items, 


245.608-4 Limited screening. 

{a)(2) Public airports, service 
educational,activities, and State 
agencies for surplus property may 
screen and select property on a first- 
come, first-served basis. 


245.608-5 Special items screening. 

(a) Special test equipment with 
standard components. (1) The contractor 
shall report any excess special test 
equipment (STE) using SF 1432, 
Inventory Schedule D (Special Tooling 
and Special Test Equipment). The 


contractor shall list and describe on the 


inventory schedule all general-purpose 


components which, if economically 
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severable from the STE, would 
otherwise be classified as industrial 
plant equipment (IPE), other plant 
equipment (OPE), or automatic data 
vrocessing equipment (ADPE}. 

(2) The plant clearance officer will 
perform the initial screening of the 
composite STE unit. 

(A) If the cantracting department} 
agency and the requiring department/ 
agency decline the STE or the standand 
components or de not approve their 
transfer to another contract; then, 

(B) The plant clearance officer will 
screen the STE and any severable 
components with the— 

{2} General Services Administration— 
STE unit, less any standard components, 
and nonreportable standard 
components; 

(2) Defense Industrial Plant Equipment 
Center—IPE components; 

(3) Contractor Inventory 
Redistribution System—OPE 
components; and 

(4) Defense Automation Resources 
Information Center—ADPE components. 

(d) Procedures for Automatic Data 
Processing Equipment (ADPE). (1) 
Report ADPE that is Government-owned 
or leased by the contractor (with 
Government purchase option or other 
interests, including use rights) to the 
Defense Automation Resources 
Information Center (DARIC). DARIC 
does all required screening, including 
General Services Administration 
screening for ADPE. {See DoD'7950.1-M, 
Defense Automation Resources 
Management Manual.) 


245.606-7 Reimbursement of cost fer 
transfer of contractor inventary. 

The Defense Logistics Agency will 
pay for the movement of industrial plant 
equipment under the direction and 


contro} of the Defense Industrial Plant 


Equipment Center. 


245.608-70 Contractor 
redistribution system {CIRS). 


{a) The procedures in paragraphs {b) 
through (f) of this subsection are used 
for screening through the contractor 
inventory redistribution system for 
serviceable and usable contractor 
inventory which— 

(1) Isilistedon— . 

(i) SF 4428, Inventory Schedule B; or 

(ii) SF 1434, Inventory Schedule E; and 

(2) Has a national stock number, and 
line item acquisition value in excess of 
$50; or 

(3) Has a line item acquisition value in 
excess of $500 but no national stock 
number. 

(b) Using Standard Form 120, Report 
of Excess Personal Property, the plant 
clearance officer will send two copies of 


SF 1428 or SF 1434 for authorized 
substitutes) to the Defense 

and Marketing Service (RMS). DRMS 
will notify the plant clearance officer of 
items processed, not accepted, or 
available for local area screening. 

(c) Preperty subject to CIRS 
processing will be screened within DoD 
for 30.days. On the 31st day, unless 
otherwise specified on SF Form 120, 
appropriate items not requisitioned by 
DoD will be reported to the General 
Services Administration (GSA) for 
standard Federal agency and donation 
screening. Examples of items which are 
not reportable to ‘GSA include usable 
hazardous cleaners and solvents. 

(d) For requisitioned items, DRMS will 
issue shipping instructions on DD Form 
1348-1, DoD Single Line fem Release/ 
Receipt Document, to the pl 
clearance officer. During the first 45 
days of the screening period, the plant 
clearance officer forwards any 
requisitions received to DRMS. After 45 
days, the plant clearance officer 
forwards the requisition directly to GSA. 

(e) The contractor sends one copy of 
DD Form 1348-1 to DRMS when 
shipment has been made. 

(f} Uniess directed by the contracting 
officer, motor vehicles excess to Army 


and Navy contracts shail not be 


screened through CIRS. 


245.608-71 Reporting and screening 
industrial plant equipment. 

(a) Reporting. {1) The contractor shall 
listidle industrial lant equipment (APE) {IPE} 
on DD Form 1342, DoD Property 
and submit to the Goren aneer 
administrator for review and transmittal 
to the plant clearance officer. For 
numerically controlled PE, the 
contractor shall prepare and submit DD 
Form 1342, Section Vi (page 2}, 
Numerically Controlled Machine Data. 

(2) Upon receipt of the DD Form 1342, 
the plant clearance officer will— 

(i) Designate the 75th day from the 
date of receipt as the automatic release 
date (ARD) and the 90th day as the 
screening complete date (SCD); 

(ii) Enter the ARD on DD Form 1342 
and, except as provided in paragraph 
(c)(4).of this subsection, do not extend; 

(iii) Within 15 days of receipt, forward 
two copies to the Defense industrial 
Plant Equipment Center (CIPEC), 
Memphis, TN 38114, for all IPE net 
condition coded “X” or “S”; and 

(iv) Process IPE condition coded “X” 
or “S” in accordance with department or 
agency procedures. 

(b) Transmittal letter to DIPEC. As a 
minimum, include the following in the 
letter sending DD Ferms 1342 to 
DIPEC— 


(1) Number of DD Forms 1342 
included; 

(2) Automatic release date; 

(3) Screening complete date; 

(4) Contractor's name and address; 

(5) Contract number: 

(6) Contracting activity that awarded 
contract under which contractor 
acquired equipment; 

(7) Location of industrial plant 
equipment; 

(8) Total acquisition cost; 

(9) Notice stating whether the 
automatic release date will be extended; 

(10) A note substantially as follows: 

All requests for transfer or shipment must 
indicate appropriate fund citation for 
packing, crating, and handling charges. 
Government bills of lading {GBLs) should be 
furniahed when possible. If shipments will be 
accomplished by ether than.a GBL, DIPEC 
must cite transportation funds; 
and 

(11) Plant clearance officer signature 
block. 

(c) Screening. 

(1) First 30 days. DIPEC will— 

{i) Screen excess IPE against all DoD 
requirements: 

(ii) For items selected, issue shipping 
instructions containing accounting, 

i transportation, routing 
recommendations, and preservation 
instructions. 

(2) 31st through 75th day. {i) BIPEC 
will report excess IPE to GSA on 31st 

ay. 

(ii) GSA will— 

(A) Approve department/agency 
requests on first come-first served basis; 

(B) Approve and forwand transfer 
orders to the contract administration 
office: and 

{C) Forward-copies of approved 
transfer orders to DIPEC, 

{3) 76th through 90th day. GSA wil— 

{i) Provide for screening for donation; 

{ii) Receive, approve and forward 
donation applications to the contract 


administrafion office: and 


(iii) Send copies of approved 
applications to DIPEC. 

(4) After 90th day. If DoD requirement 
is identified, and item is available, ship 
item against the requirement unless 
compelling reasons exist for not 
shipping item. 

(d) The plant clearance officer shall 
ensure that a copy of the shippi 
document is submitted to DIPEC when 
IPE is transferred use-to-use or use-to- 
storage within DeD. 

(e}) When GSA sells IPE that és excess 
to ownership but not to DeD 
requirements, report the sale to DIPEC 
in accordance with department/agency 


procedures. 
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245.609 Donations. 

Agencies may donate, without 
expense to the U.S., certain material not 
needed by DoD to veterans’ 
organizations, soldiers’ monument 
associations, state museums, and 
incorporated educational, not for profit 
museums. For further guidance, see DoD 
4160.21-M, Defense Reutilization and 
Disposal Manual. 


245.610 Sale of surplus contractor 
inventory. 


245.610-1 Responsibility. 

(a) See subpart 245.73 for sales of 
contractor inventory under the control 
of DoD. 


245.610-3 Proceeds of sale. 


(1) Unless otherwise provided in the 
contract, the proceeds of any sale, 
purchase, or retention shall be— 

(i) Credited to the Government as part 
of the settlement agreement; 

(ii) Credited to the price or cost of the 
contract; 

(iii) Applied as otherwise directed by 
the contracting officer; or 

(iv) Forwarded to the plant clearance 
officer. The plant clearance officer— 

(A) Within two days after receipt will 
send the proceeds and a DD Form 1131, 
Cash Collection Voucher, to the 
designated disbursing officer. Identify 
on the DD Form 1131 the contractor 
name and contract number; or 

(B) For contractors with an approved 
production generated scrap disposal 
procedure, will ensure the proceeds are 
appropriately applied to an overhead 
account. The plant clearance officer may 
assign a representative who, with the 
assistance of the contract auditor, shall 
periodically, but not less than annually, 
validate that proceeds from sales of 
production generated scrap are collected 
and applied to the appropriate account. 

(2) Except as prescribed in paragraph 
(1){iv)(B) of this subsection, the plant 
clearance officer will not close the plant 
clearance case until verification is 
received that the credit has, in fact, been 
properly applied. 


245.610-4 Contractor inventory in foreign 
countries. 


(1) Normally, DRMS disposal 
activities shall be used to dispose of 
surplus contractor inventory located 
outside the U.S. or Canada. However, if 
authorized, a contractor may sell or 
make other disposition of inventory in 
foreign countries. 

(2) Sale or other disposition of foreign 
inventory by the contractor, including 
sale to foreign governments, requires 

‘tha — 


(i) The sales contract or other 
document transferring title include the 
following certificate: 


The Purchaser certifies that the property 
covered by this contract will be used in 
(name of country). In the event of resale or 
export by the Purchaser of any of the 
property acquired at a price in excess of 
$1,000 United States dollars or equivalent in 
other currency at the official exchange rate, 
the Purchaser agrees to obtain the approval 
of (name and address of Sales Contracting 
Officer); 
and 

(ii) The sales contracting officer 
approve sales contracts, resales, or 
exports. Approval is permitted only if— 

(A) The proposed purchaser's name is 
not on the list of Parties Excluded from 
Procurement Programs; and 

(B) The sales contract or other 
document forbids exports by purchasers 
and subpurchasers to communist areas 
(FAR 25.702) or other prohibited 
destinations. 


245.612 Removal and storage. 


245.612-3 Special storage at the 
Government's expense. 

(a) Before authorizing storage, the 
contracting officer shall ensure funds 
are available to pay for the storage and 
related tasks. In addition, the 
contracting officer shall ensure an 
annual review of the need for continued 
storage at Government expense. 

(b) All storage contracts or 
agreements shall be fully funded and 
separately priced and shall include all 
allocable costs. 


245.613 Property disposal determinations. 

The plant clearance officer shall— 

(1) Record determinations for disposal 
of scrap and salvage and for disposal by 
noncompetitive sale; 

(2) Use DD Form 1641, Disposal 
Determination/Approval, to record 


- disposal determmations; and 


(3) File the completed form in the 
plant clearance case file. 


Subpart 245.70—Appointment of 
Property Administrators and Plant 
Clearance Officers 


245.7001 Selection, appointment, and 
termination. 

(a) The head of a contracting activity 
for the Defense Logistics Agency, or the 
head of the contract administration 
office for other departments and 
agencies shall select, appoint, or 
terminate (in writing) property 
administrators and plant clearance 
officers. 

(b) In selecting qualified property 
administrators and plant clearance 
officers, the appointment authority shall 
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consider experience, training, education, 
business acumen, judgment, character, 
and ethics. 


245.7002 Duties and responsibilities of 
plant clearance officers. 

The plant clearance officer shall be 
responsible for— 

(a) Instructing the contractor on the 
preparation of inventory schedules; 

(b) Accepting or rejecting inventory 
schedules and DD Forms 1342, DoD 
Property Record; 

(c) Conducting or arranging for 
inverstory verification; 

(d) Initiating screening and effecting 
resulting transfer and donation actions; 

(e) Final plant clearance of contractor 
inventory; 

(f) Pre-inventory scrap 
determinations; 

(g) Evaluating the contractor's 
procedures for property disposal; 

(h) Determining the appropriate 
method of disposal; 

(i) Surveillance of contractor- 
conducted sales; 

(j) Accounting for all contractor 
inventory reported by the contractor; 

(k) Advising and assisting the 
contractor, inventory control manager, 
other Federal agencies, or higher 
headquarters in actions regarding 
disposal of contractor inventory; 

(i) Approving method of sale, 
evaluating bids, and approving sale 
prices for contractor-conducted sales; 

(m) Recommending the 
reasonableness of selling expenses on 
contractor-conducted sales; 

(n) Securing antitrust clearance, if 
required; and 

(o) Advising the contractor on all 
property disposal matters. 


Subpart 245.71—Plant Clearance 
Forms 


245.7101 Forms. 


Use the forms listed below in 
performance of plant clearance actions. 


245.7101-1 Standard Form 97, Certificate 
of Release of a Motor Vehicle (Agency 
Record Copy). 

Use for transfers, donations, and sales 
of motor vehicles. The contracting 
officer shall execute the SF 97 and 
furnish it to the purchaser. 


245.7101-2 Standard Form 1424, 
inventory Disposal Report. 

Prepare for each completed plant — 
clearance case. 


245.7101-3 DD Form 1131, Cash 
Collection Voucher. 


Use to send proce 2ds of sale to the 
disbursing officer. 
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245.7101-4 DD Form 1149, Hequisition and 
invoice Shipping Document. 

Use for transfer und donation of 
contractor inventory, including donation 
of industrial plant equipment. 


245.7101-5 DD Form 1342, DoD Property 
Record. 

Use to report idle industrial plant 
equipment to the Defense Industrial 
Plant Equipment Center for screening. 


245.7101-6 DD Form 1348-1, DoD Single 
Line Item Release/Receipt Document. 

Use for shipments of idle Industrial 
plant equipment and contractor 
inventory redistribution system (CIRS) 
inventory. 


245.7101-7 DD Form 1635, Plant 
Clearance Case Register. 

Use this form or a mechanized 
substitute to provide a permanent 
numerical listing of plant clearance 
cases. 


245.7101-8 DD Form 1637, Notice of 
Acceptance of inventory. 

Use to open each plant clearance 
case. 


245.7101-9 DD Form 1638, Report of 
Excess and Surplus Contractor inventory. 
Use to record contractor inventory 

utilization and disposal data. 


245.7101-10 DD Form 1640, Request for 
Piant Clearance. 

Use to request plant clearance 
assistance or transfer plant clearance. 


245.7101-11 DD Form 1641, Disposal 
Determination/Approval. 

Use to support disposal 
determinations. 


Subpart 245.72—Special Instructions 


245.7200 Scope. 

This section provides detailed 
instructions for plant clearance actions 
or reports. 


245.7201 Performing inventory 
verifications and determination of 
allocability. 

Use the following guidance for 
verifying inventory schedules— 

(a) Allocability. (1) Review contract 
requirements, delivery schedules, bills 


of material, and other pertinent material. 


Determine whether schedules include 
material which— 

(i) Is more than required or 
reasonably expected to be required for 
completion of the contract; or 

(ii) Might be usable on the current 
contract, or diverted to other 
commercial work or Government use. 

(2) Review the contractor’s— 

(i) Recent purchases of similar 
material; 


(ii) Plans for current and scheduled 
production; 

(iii) Stock record cards; and 

(iv) Bills of material for similar items. 

(b) Quantity. Ensure available 
inventory is in accordance with 
quantities listed on the inventory 
schedules. While a complete physical 
count of each item is not required, 
perform sufficient checks to ensure 
accurate quantities. 

(c) Condition. Ensure the inventory 
condition matches that shown on the 
inventory schedules. 


245.7202 Establishing a plant clearance 
case. 

(a) Upon receipt of an acceptable 
inventory schedule or a DD Form 1342, 
DoD Property Record, the plant 
clearance officer shall establish a plant 
— case file. The case folder 
will— 

(1) Identify the case number (see 
245.7203); 

(2) Indicate the contractor’s name and 
contract number; 

(3) Note the word “Termination” if 
applicable; and 

(4) Consolidate all inventory 
schedules applicable to one contract at 
the same location, if possible. 

(b) As a minimum, include in the plant 
clearance case file— 

(1) Inventory schedules or DD Form 
1342, DoD Property Record, annotated to 
show all disposal actions; 

(2) Copies of documents forwarding 
contractor inventory to the appropriate 
screening activity; 

(3) Shipping or other instructions and 
correspondence directing disposition of 
inventory; 

(4) Shipping documents transferring 
inventory; 

(5) Inventory verification survey or 
other form showing completion of 
allocability review; 

(6) Forms authorizing donation or sale; 

(7) Document showing disposition of 
proceeds from plant clearance actions; 
and 

(8) Any other documents pertinent to 
disposal actions, including review board 
cases, antitrust clearances, and 
inventory disposal reports. 


245.7203 Assigning pliant clearance case 
numbers. 

(a) Use a three-part, 11-digit number. 
constructed as follows: 

(1) Part 1: DoD Activity Address 
Number (6-digit alphanumeric code) 
assigned to the contract administering 
activity. 

(2) Part 2: Locally assigned 4-digit 
consecutive alphanumeric code, 
beginning each calendar year with 001 
continuing as necessary through ZZZ. 
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The fourth digit is the last number of the 
calendar year. 

(3) Part 3: The 11th digit is a single 
letter identifying the Department: 
C—Army 
Q—Navy 
E—Air Force 
L—Marine Corps 
U—Defense Logistics Agency 
N—Defense Nuclear Agency 
M—Defense Mapping Agency 
S—NASA 
O—Non-DoD Activities 


(b) The number will identify the 
assigned plant clearance officer and the 
owning agency. Examples: “S4403A- 
0010-Q” and $4403A-ZZZ2-Q”. 

(1) “S4403A” designates the office of 
the assigned plant clearance officer. 

(2) “0001” designates the first case 
established in calendar year 1991 and 
“ZZZ2” the 8199th case in calendar year 
1992. 

(3) “Q” designates the Navy as the 
owning agency. 

(c) Record the plant clearance number 
on DD Form 1635, Plant Clearance Case 
Register. 


245.7204 Reporting excess and surplus 
contractor inventory. 

(a) Use DD Form 1638, Report of 
Excess and Surplus Contractor 
Inventory, to report the disposition of 
contractor inventory. Do not include 
disposition actions transferred to other 
offices. Unless agency headquarters of 
the administering activity directs 
otherwise, complete only the column 
total for each line of this report. 

(b) Prepare quarterly reports for 
periods ending March 31, June 30, 
September 30, and December 31. Submit 
duplicate reports to the headquarters of 
the administering activity within ten 
working days after the close of the 
report period. (Report Control Symbol 
DD(I&L)(Q)1430). 

(c) Items on the report are self- 
explanatory except: 

(1) Line 1—Insert totals from line 7 of 
the preceding report. 

(2) Line 2—Insert net changes due to 
shortages, overages, errors, or 
withdrawals (other than purchases or 
retention at cost). 

(3) Line 3—Insert total excess 
inventory reported by contractors during 
the report period. 

(4) Line 4—Insert total of lines 1, 2, 
and 3. 

(5) Line 5—Insert total plant clearance 
cases completed during the report 
period. Do not report cases as completed 
until all property is disposed. 
Acquisition cost must equal line 19. 

(6) Line &—Insert amount retained or 
withdrawn at full cost. 





(7) Line 9—Insert acquisition cost in 
the “Acquisition Cost” column and 
insert acquisition cost less handling, 
transportation, or restocking charges, in 
the “Proceeds” column. 

(8) Line 10—Insert acquisition cost of 
all transfers completed during the report 
period. On lines 10A through 10H, insert 
subtotals representing transfers to the 
agency indicated. Exclude amounts on 
lines 10A through 10H when computing 
line 19 totals. 

(9) Lines 12 through 14—Insert gross 
proceeds. When sale costs are 
reimbursed from proceeds, show net 
proceeds in remarks. 

(10) Line 15—Insert acquisition cost of 
inventory sold by the contractor with 
proceeds credited to overhead. 

(11) Line 16 and 18—Use to report 
other transactions. 

(12) Line 19—Insert Section II totals. 
Line 19 acquisition cost must equal 
acquisition cost on line 5. 


245.7205 Preparing inventory disposal 
report. 

(a) Prepare Standard Form 1424, 
Inventory Disposal Report, for each 
completed plant clearance case. For 
terminated contracts, prepare a 
consolidated Inventory Disposal Report 
for termination inventory. 

(b) Distribute the report to the 
contracting officer and to any other 
activities having an interest in the 
inventory disposal. 

(c) Items on the form are self- 
explanatory except: 

(1) Item 11—Insert total acquisition 
cost of inventory. 

(2) Item 12—Insert net change due to 
shortages, overages, errors, pricing, or 
withdrawals, etc. Explain in item 16, 
Remarks. 

(3) Item 14—Insert amount contractor 
is retaining or purchasing at full 
acquisition cost (see FAR 45.605-1). 


Subpart 245.73—Sale of Surplus 
Contractor inventory 


245.7301 Policy. 


(a) Screening must be completed 
before any surplus contractor inventory 
sale. 

(b) Except as provided in 245.7310, 
sales of surplus contractor inventory 
shall be competitive. 

(c) The headquarters of the contract 
administration activity must approve the 
use of auctions, spot bids or retail sales. 


245.7302 Piant clearance officer 
responsibilities. 

(a) Evaluate and maintain 
surveillance of the contractor's sale 
program. 


(b) Evaluate bids and approve 
contractor awards for the sale of surplus 
contractor inventory. 

(c) Provide instructions relative to the 
sale method and type of offering (i.e., 
serviceable or scrap) considering the 
expected proceeds versus the cost of the 
sale, 

(d) If an individual sale is 
uneconomical, authorize a combined 
sale, the disposal through the 
contractor’s approved scrap procedure, 
or abandonment. Indicate the basis for 
this decision in the case files. 

(e) When appropriate, approve 
individual sale offerings prior to 
distribution. 

(f) Upon determining that sale 
services are needed, make arrangements 
directly with the Defense Reutilization 
and Marketing Service (DRMS) or the 
General Services Administration (GSA). 
Justify and document the reasons in the 
case file. Include in the agreement with 
DRMS or GSA a requirement to return 
all proceeds to the plant clearance 
officer for crediting in compliance with 
FAR 45.610-3. 


245.7303 Competitive sales. 


245.7303-1 Property descriptions. 

(a) Describe the property as “used” or 
“unused.” Indicate if unused property is 
still in the manufacturer's original 
containers. Qualifying statements such 
as “well-preserved” or “repairs 
required” are authorized. Do not use 
condition codes or the terms “new” or 
“salvage.” 

(b) Property descriptions must be 
accurate and adequate for identification 
by prospective bidders. Use commercial 
terminology and original manufacturer 
and brand name, if applicable. 


245.7303-2 Lotting. 


(a) Consider combining property into 
lots when the quantities, value, or 
nature of the property makes it 
uneconomical to sell separately. 

(b) When lotting is appropriate and 
economically practical— 

(1) Size the lots to encourage bidding 
by small businesses or individuals; 

(2) Lot unused items by make or 
manufacturer, except when quantities or 
dollar values are small; 

(3) Lot commercially similar items 
when practicable; 

(4) Lot used and unused items 
separately unless quantities, value, or 
nature of property makes it 
uneconomical to sell separately; 

(5) Size lots large enough to ensure the 
selling costs are not disproportionate to 
the anticipated proceeds. 
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245.7303-3 Alternate bids. 


Offerors may be solicited to bid for 
groups or for the entire offering by use 
of the following item: 


Item (Alternate Bid) 


This item consists of all property listed and 
described in Items _______ to 
inclusive. Award under this item will be 
made only if the highest acceptable bid on 
this item is equal to, or greater than, the total 
of the highest acceptable bids on Items 
neg inclusive. 


245.7303-4 Basis for sale. 

(a) Unit price basis—requires the 
offeror to state the bid price in terms of 
the quantity or weight generally applied 
in commercial sales. 

(b) Lot price basis—requires the 
offeror to submit a bid for the entire lot. 
Use the lot price basis of sale only when 
property cannot be sold by unit measure 
or the potential sales return is small. - 


245.7303-5 Mailing lists. 


(a) The plant clearance officer will 
ensure the contractor solicits a sufficient 
number of bidders to obtain adequate 
competition. : 

(b) When large quantities of property, 
special commodities, or unusual 
geographic locations are involved, the 
plant clearance officer is encouraged to 
obtain additional listings from: 


Defense Reutilization and Marketing 
Service, ATTN: DRMS-OCR, 74 North 
Washington Avenue, Battle Creek, MI 49017- 
3092. . 


245.7304 Informal bid procedures. 


(a) Upon approval of the plant 
clearance officer, the contractor may 
issue informal invitations to bid (orally, 
telephonically, or by other informal 
media), provided— 

(1) Maximum practical competition is 
maintained; 

(2) Sources solicited are recorded; and 

(3) Informal bids are confirmed in 
writing. 

(b) Bids by the contractor or its 
employees shall be submitted to the 
plant clearance officer prior to soliciting 
bids from other prospective bidders. 


245.7305 Formal bid procedures. 


245.7305-1 Formal invitations for bid. 


(a) The contractor will use formal 
invitations for bid unless the plant 
clearance officer approves use of 
informal bid procedures (245.7304). 

(b) The contractor shall solicit bids at 
least 15 calendar days before bid 
opening to allow adequate opportunity 
to inspect property and prepare bids. 

{c) For large sales, the contractor may 
use summary lists of items offered as 
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bid sheets with detailed descriptions 
attached. 

(d) In addition to mailing or delivering 
notice of the proposed sale to 
prospective bidders, the contractor may, 
when the results are expected to justify 
the additional expense— 

(1) Publish a notice of the proposed 
sale in appropriate public places, 
including the local newspaper; and 

(2) Display notice of the proposed sale 
in appropriate trade journals or 
magazines. 


245.7305-2 Commerce Business Daily 
(CBD) notice. 

(a) When the acquisition cost of the 
property to be sold at one time, in one 
place, is $250,000 or more, the contractor 
shall send a notice of the proposed sale 
to: 


U.S. Department of Commerce, Commerce 
Business Daily, Sales Section, P.O. Box 
5999, Chicago, IL 60680 


(b) The contractor shall send the CBD 
notice at least 20 days before bid 
opening, or date of sale. 

(c) CBD-notices shall be— 

(1) Double spaced and in synopsis 
form suitable for printing; 

(2) Transmitted by fastest mail 
available; and 

(3) Contain the following information 
in the order listed: 

(i) Name and address of contractor 
issuing the invitation for bids; 

(ii) Name or title, address, and 
telephone number of the official from 
whom copies of the sales offering and 
other information can be obtained; 

(iii) Description of the property to be 
sold including, when desired, the total 
estimated acquisition cost; 

(iv) The number of the invitation or 
sale; 

(v) The date of the sale or bid opening; 

(vi) The type of sale, i.e., sealed bid, 
spot bid, auction; and 

(vii) The location of the property. 


245.7306 Mandatory terms and 
conditions—formal invitations. 

Sale by formal invitation shall 
include, as a Minimum, the terms and 
conditions in this section. 


245.7306-1 Inspection. 

The Bidder is invited to inspect the 
property prior to submitting a bid. 
Property will be available for inspection 
at the places and times specified in the 
Invitation. Failure to inspect property 
does not constitute grounds for the 
withdrawal of a bid after opening. . 


245.7306-2 Condition and Location of 
Property. 

(a) Unless otherwise specifically 
provided in the Invitation, all property is 


offered for sale “as is” and “where is.” If 
the Invitation provides that the 
Contractor will load, then “where is” 
means f.o.b. conveyance at the point 
specified in the Invitation. 

(b) The description is based on the 
best available information. However, 
the Contractor makes no warranty, 
express or implied, as to quantity, kind, 
character, quality, weight, size, or 
description of the property or its fitness 
for any use or purpose. 

’ (c) Except as provided in Conditions 
245.7306-8, Variations in Quantity or 
Weight, and 245.7306-10, Risk of Loss, 
no request for adjustment in price or for 
rescission of the sale will be considered. 
This is not a sale by sample. 


245.7306-3 Consideration of Bids. 

(a) Bidder agrees that this bid is firm 
and irrevocable within the acceptance 
period specified in the Invitation (or, if 
not specified, not less than ten or more 
than 60 days). 

(b) The right is reserved to reject any 
or all bids, to waive any technical 
defects in bids, and, unless otherwise 
specified in the offering or by the Bidder, 
to accept any one item or group of items 
in the bid. Unless the invitation provides 
otherwise, bids— 

(1) May be on any or all items; 

(2) Must be submitted on the unit 
basis specified for that item; 

(3) Must cover the total number of 
units designated for that item; and 

(4) Unit prices govern. 


245.7306-4 Payment. 


(a) Purchaser agrees to pay the full 
purchase price for awarded property at 
the prices quoted in the bid. Unless an 
adjustment is required pursuant to 
Condition 245.7306-8, Variations in 
Quantity or Weight, payment must be 
made within the time specified for 
removal and prior to delivery of any of 
the property. In the event that any 
adjustment is made, payment must be 
made immediately after such 
adjustment. 

(b) The full purchase price, or balance 
if a bid deposit was required, shall be 
paid to the Contractor in cash or by 
certified check, cashier’s check, 
traveler's check, bank draft, or postal or 
express money order. The Contractor is 
not required to extend credit to any 
purchaser. 

(c) The Contractor reserves the right 
to apply any bid deposits made under 
this Invitation by a bidder against any 
amounts due under a contract awarded 
by the Contractor under this Invitation. 
If the total sum due to the contractor is 
less than the amount deposited with the 
bid, the difference shall be promptly 
refunded. Deposits accompanying bids 


which are not accepted shall be 
promptly returned. 


245.7306-5 Title. 


(a) Unless otherwise specified in the 
Invitation, title to property sold under 
this Invitation shall vest in the 
Purchaser when full payment is made. If 
the Invitation provides for loading by 
the Contractor, title shall not vest until 
payment and loading are completed. 

(b) A Standard Form 97, Certificate of 
Release of a Motor Vehicle (or a State 
certificate of title) shall be furnished for 
motor vehicles and motor-propelled or 
motor-drawn equipment requiring 
licensing. 


245.7306-6 Delivery and Removal of 
Property. 

(a) Unless otherwise specified in the 
Invitation, the Purchaser shall be 
entitled to obtain the property upon 
vesting of title in the Purchaser. Delivery 
shall be made at the designated 
location, and removal will be at the 
Purchaser’s expense within the time 
frame specified in the Invitation or any 
additional time allowed by the 
Contractor. 

(b) The Purchaser shall reimburse the 
Contractor for any damage to the 
Contractor's property caused by 
Purchaser's removal operations. If 
additional time is required to remove the 
property, the Contractor, without 
limiting any other rights, may require the 
Purchaser to pay reasonable storage 
charges. 


245.7306-7 Default. 


If the successful Bidder fails to make 
full payment, remove property by the 
specified date, or comply with any other 
terms and conditions of sale, the 
Contractor reserves the right to sell or 
otherwise dispose of any or all such 
property and to charge losses and 
incidental expenses to the defaulting 
Bidder. Bid deposits received (if 
required in the Invitation) shall be 
applied against such losses and 
expenses, 


245.7306-8 Variations in Quantity or 
Weight. 

When property is sold on a “unit 
price” basis, the Contractor reserves the 
right to vary by up to 15 percent the 
quantity or weight listed in the 
Invitation and the Purchaser agrees to 
accept delivery of any quantity or 
weight within these limits. The purchase 
price shall be adjusted in accordance 
with the unit price and on the basis of 
the quantity or weight delivered. 
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245.7306-9 Weighing. 

(a) When weighing is necessary to 
determine the exact purchase price, the 
Purchaser shall arrange for and pay all 
weighing expenses. When removal is by 
truck, weighing shall be subject to 
supervision and accomplished on— 

(1) Contractor scales; 

(2} Certified scales; or 

(3) Other scales acceptable to both 
parties. 

(b) When removal is by rail, weighing 
shall be on railroad scales or by other 
means acceptable to the railroad fur 
freight purposes. The Purchaser shall 
pay switching charges. 


245.7306-10 Risk of Loss. 

The Contractor is responsible for 
reasonable care and protection of the 
property until the date specified for 
removal. All risk of loss, damage, or 
destruction from any cause whatsoever 
shall be borne by the Purchaser after 
passage of title and removal of the 
property. 

245.7306-11 Liability. 

Contractor and Government liability, 
when liability has been established, 
shall not exceed the refund of any 


portion of the purchase price already 
received by the Contractor. 


245.7306-12 Oral Statements. 
Any oral statement by the Contractor 


changing or supplementing the contract 
or any condition thereof is unauthorized. 


245.7306-13 Eligibility of Bidders. 

The Bidder shall certify that the 
Bidder is not— 

(a) A civilian employee of the 
Department of Defense or the United 
States Coast Guard whose duties 
include any functional or supervisory 
responsibility for disposal of contractor 
inventory; 

(b) A member of the United States 
Armed Forces, including the Coast 
Guard, whose duties include any 
functional or supervisory responsibility 
for disposal of contractor inventory; 

(c) An agent, employee or immediate 
member of the household of personnel in 
paragraphs (a) and (b) of this 
subsection. 


245.7306-14 Claims Liability. 

The Purchaser or Bidder agrees to 
save the Contractor and Government 
harmless from any and all claims, 
demands, actions, debts, liabilities, 
judgments, costs, and attorney's fees 
arising out of, claimed on account of, or 
in any manner predicated upon loss of 
or damage to property of, and injuries to 
or the death of any and all persons 
whatsoever, in any manner caused or 
contributed to by the Purchaser or 


Bidder, their agents, servants or. 
employees, while in, upon, or about the 
sale site on which the property sold or 
offered for sale is located, or while going 
to or departing from such areas; and to 
save the Contractor and Government 
harmless from and on account of 
damages of any kind which the 
Contractor may suffer as the result of 
the acts of any of the Purchaser's agents, 
servants, or employees while in or about 
the said sites. 


245.7307 Special conditions—formal 
invitations. 


When necessary, include the special 
conditions of this section in formal 
invitations. 


245.7307-1 Demilitarization. 


When demilitarization of property is 
required, whether on or off contractor or 
Government premises, the invitation 
must include the following clause: 


(a) Demilitarization. Item(s) 
require demilitarization by the Purchaser in 
the manner and to the degree set forth below: 

(1) For property located in the United 
States insert item number(s) and specific 
demilitarization requirements for item(s} 
shown in attachment 1, part 2 of Defense, 
Demilitarization Manual; 

(2) For property located outside the United 
States, insert item number(s) and specific 
demilitarization requirements for item(s) 
shown in attachment 1, part 3 of DoD 
4160.21-M-1, Defense Demilitarization 
Manual. 

(b) Demilitarization on Government 
Premises. Property requiring demilitarization 
shall not be removed, and title shall not pass 
to the Purchaser, until demilitarization has 
been completed and approved by an 
authorized Contractor and Government 
representative. Demilitarization will be 
accomplished as specified in the contract. 
Component parts vital to the military or 
lethal purpose of the property shall be 
rendered unusable. The Purchaser agrees to 
assume all cost incident to the 
demilitarization and to restore the working 
area to its present condition after removing 
the demilitarized property. 

(c) Demilitarization on Non-Government 
Premises. Property requiring demilitarization 
shall be demilitarized by the Purchaser under 
supervision of qualified Department of 
Defense personnel. Title shall not pass to the 
Purchaser until demilitarization has been 
completed by the Purchaser and approved by 
an authorized Contractor and Government 
representative. Demilitarization will be 
accomplished as specified in the contract. 
Component parts vital to the military or 
lethal purpose of the property shall be 
rendered unusable. The Purchaser agrees to 
assume all costs incident to the 
demilitarization. 

(d) Failure to Demilitarize. If the Purchaser 
fails to demilitarize the property as specified 
in the contract, the Contractor may, upon 
giving ten days written notice from date of 
mailing to the Purchaser— 
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(1) Repossess, demilitarize, and return the 
property to the Purchaser. The Purchaser 
hereby agrees to pay to the Contractor, prior 
to the return of the property, all costs 
incurred by the Contractor in repossessing, 
demilitarizing, and returning the property to 
the Purchaser. 

(2) Repossess, demilitarize, and resell the 
property, and charge the defaulting Purchaser 
with all excess costs incurred by the 
Contractor. The Contractor shall deduct these 
costs from the purchase price and refund the 
balance of the purchase price, if any, to the 
Purchaser. In the event the excess costs 
exceed the purchase price, the defaulting 
Purchaser hereby agrees to pay these excess 
costs to the Contractor. 

(3) Repossess and resell the property under 
similar terms and conditions. In the event this 
option is exercised, the Contractor shall 
charge the defaulting Purchaser with all 
excess costs incurred by the Contractor. The 
Contractor shall deduct these excess costs 
from the original purchase price and refund 
the balance of the purchase price, if any, to 
the defaulting Purchaser. Should the excess 
costs to the Contractor exceed the purchase 
price, the defaulting Purchaser hereby agrees 
to pay these excess costs to the Contractor. 


245.7307-2 Performance Bond. 


Performance bonds are required when 
work, other than loading, is to be 
performed by the purchaser and a bond 
is considered necessary to ensure 
performance. Generally, performance 
bonds shall be 100 percent of the 
estimated cost of the work to be 
performed. If a 100 percent performance 
bond would be disadvantageous to the 
Contractor or to the Government, the 
amount may be reduced to not less than 
50 percent of the estimated cost of the 
work. Include the following condition 
when performance bonds are required: 


Performance Bond 


Within ten days after notice of award, the 
Purchaser shall furnish a performance bond 
in the sum of $_______ to cover the 
Purchaser's obligations. Such bond shall - 
remain in full force and effect during the term 
of the contract and any extensions as may be 
agreed upon. The Purchaser shall not be ~ 
permitted to begin performance until the - 
bond has been received. 


245.7307-3 Liability and insurance. 


When the work to be performed by 
the purchaser warrants, use the 
following: 


Liability and Insurance 


The Purchaser shall at the Purchaser’s own 
expense purchase and maintain during the 
term of the contract insurance as follows: 

(a) Standard workers’ compensation and 
employer's liability insurance required under 
State and Federal statutes. However, the 
Contractor may waive this requirement upon 
receipt of satisfactory evidence that the 
Purchaser is qualified as a self-insurer under 
applicable provisions of law. 





Federal Register { Vol. 56, No. 31 / Thursday, February 14, 1991 / Proposed Rules 


(b) Bodily injury liability insurance in an 
amount not less than $300,000 for any one 
occurrence; and 

{c) Property damage liability insurance. 


245.7307-4 Dangerous Property. 

The following warning shall be 
included when it cannot be certified that 
the property is completely harmless: 


Dangerous Property 

Purchasers are warned that the property 
purchased may contain items of an explosive, 
toxic, or inflammable 
reasonable care exercised by the Contractor 
to render the property harmless. The 
Contractor and the Government assume no 
liability for damage to the property of the 
Purchaser, or for personal injuries or 
disabilities to the Purchaser or the 
Purchaser's employees, or to any other 
person, arising from or incident to the 
purchase of the property, or its use or 
disposition by the Purchaser. The Purchaser 
shall save the Contractor and the 
Government harmless from any and all such 
claims. 


245.7307-5 Controlled Substances. 

The sale of controlled substances, e.g., 
narcotics, stimulants, depressants, or 
hallucinogenic drugs, shail be subject to 
the following special conditions: 

(a) Controlled Substances. Bids will be 
rejected unless the Bidder submits the 
following certification with its bid: “The 
undersigned represents and warrants that it 
is registered under The Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
and is authorized under the law and by the 
‘Attorney General, U.S. Department of Justice 
(Bureau of Narcotics and Dangerous Drugs) 
to buy controlled substances.as a medical 
practitioner, dealer or manufacturer of 
controlled substances.” 

{b) Narcotic Drugs and Chemicals. Bids 
will be rejected unless the Bidder submits the 
following certification with its bid: “The 
undersigned represents and warrants that it 
is registered under Federal narcotics laws 
and is authorized by law and by the Bureau 
of Narcotics, United States Treasury 
Department, as a manufacturer of narcotics.” 


245.7307-6 Radioactive Material. 

The following shall be used whenever 
the property offered for sale is capable 
of emitting ionized radiation: 

Radioactive Material 

Purchasers are warned that the property 
may be capable of emitting ionized radiation. 
The Contractor and the Government assume 
no liability for damage to the property of the 
Purchaser, or for personal injuries or 
disabilities to the Purchaser or the 
Purchaser’s employees, or to any other 
person arising from or incident to the 
purchase of the property or its use or 
disposition by the Purchaser. The Purchaser 
shall hold the Contractor and the 
Government harmless from all such claims. 
The Purchase should warn possessors or 
users of the property that it may be capable 
of emitting ionized radiation. 


nature, notwithstanding 


245.7307-7 Scrap Warranty. 

The following condition shall be used 
whenever property, other than 
production scrap, is offered for sale as 
scrap: 

Scrap Warranty 

The Purchaser represents and warrants 
that the property will be used only as scrap, 
and will not be resold until— 

(a) Scrapping has been accomplished; or 

(b) The Purchaser obtains an identical 
warranty from any subsequent purchaser. 
245.7307-8 Antitrust Clearance. 

When property with an acquisition 
cost of $3 million or more is to be sold, 
include the following in the invitation: 
Antitrust 

When the property offered for sdle has an 
acquisition cost of $3 million or more, or 
consists of patents, processes, techniques, or 
inventions, irrespective of cost, the successful 
Bidder shall be required to furnish additional 
information and shall allow up to 80 days for 
acceptance of its bid. Award shall be made 
only upon advice from the Department of 
Justice that the proposed sale would not 
create or maintain a situation inconsistent 
with the antitrust laws. 


245.7308 Optional conditions. 


The following special conditions of 
sale may be added at the option of the 
contractor: 


245.7308-1 Sales and Use Tax Liability. 


For purchases of property subject to a 
state sales or use tax, a special 
condition of sale may stipulate that the 
Purchaser shall pay and the Contractor 
shall collect the amount of the tax, 
which shall be itemized separately on 
the billing document. 


245.7308-2 Satety, Security, and Fire 
Regulations. 


245.7308-3. Bid Deposits. 

245.7308-4 Other Special Conditions. 
Other special conditions considered 
necessary by the Contractor are subject 

to the prior approval of the plant 
clearance officer. Approval will 
normally be granted provided the 
prescribed conditions of sale are not 
altered or affected and the interest of 


the Government is not adversely 
affected. 


245.7308-5 Bid Opening. 


(a) The plant clearance officer or 
representative shall be present to 
witness bid openings. 

{b) Within two working days after bid 
opening, the contractor shall submit to 
the plant clearance officer two copies of 
an abstract of all bids, signed by the 
witnessing Government representative. 


245.7310 Approval of sale. 


245.7310-1 Evaluation of Bids. 


(a) The plant clearance officer shall 
evaluate bids to establish that the sale 
price is fair and reasonable. In 
determining fair and reasonable, 
consider— 

(1) Knowledge or test of the market; 

(2) Current published prices for the 
property; 

(3) Nature, condition, quantity, and 
location of the property; and 

(4) Information received from the 
Defense Reutilization and Marketing 
Service, if requested. 


245.7316-2 Awards. 


(a) Approve award to the respansible 
bidder whose bid is most advantageous 
to the Government, price and other 
factors considered. 

(b) Do not approve award to any 
bidder who would not be eligible to 
enter into a sales contract with the DOD 
due to inclusion on the list of Parties 
Excluded from Procurement Programs. if 
a compelling reason exists to award to 
the purchaser on the excluded list, the 
plant clearance officer shall request 
approval from the department/agency 
headquarters of the administering 
activity. 

(c) The plant clearance officer shall 
notify the contractor within five working 
days of the bidder to whom an award 
shall be made. The contractor shall 
make the award, collect the proceeds of 
the sale, and release the property to the 
purchaser. The contractor shall provide 
the plant clearance officer with evidence 
of delivery reflecting actual quantities 
released to the purchaser. 


245.7310-3 Antitrust notification. 

{a) When contractor inventory with an 
acquisition cost of $3 million or more; or 
any patents, processes, techniques, or 
inventions, regardless of cost, are sold 
or otherwise disposed of to private 
interests notify the Attorney General 
and the General Services 
Administration (GSA) of the proposed 
terms and conditions of disposal. 

(1) Submit the following information 
to the Department of Justice and the 
GSA through the administration agency 
channels. Report Control Symbal DD- 
P&L(AR) 1492 applies. 

(i) Location and description of 
property (specify tonnage if scrap); 

(ii) Proposed sale price {explain if the 
proposed purchaser was not highest 
bidder); 

{iii) Acquisition cost of property; 

(iv) Manner of sale, indicating 
whether by— 
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(A) Sealed bid (specify number of 
bidders solicited and bids received); 

(B) Auction or spot bid (state how sale 
was advertised); or 

(C) Negotiation (explain why property 
was not sold competitively); 

(v) Proposed purchaser's name, 
address, and trade name (if any) under 
which proposed purchaser is doing 
business; 

(vi) If a corporation, provide state and 
date of incorporation, and name and 
address of— 

(A) Each holder of 25 percent or more 
of the corporate stock; 

(B) Each subsidiary; and 

(C) Each company under common 
control with proposed purchaser; 

(vii) If a partnership, provide— 

(A) Name and address of each 
partner; and 

(B) Other business connections of 
each partner; 

(viii) Nature of proposed purchaser's 
business (indicate whether its scope is 
local, statewide, regional, or national); 

(ix) Estimated dollar volume of sales 
of proposed purchaser (as of latest 
calendar or fiscal year); 

(x) Estimated net worth of proposed 
purchaser; and 

(xi) Intended use of property. 

(b) Do not dispose of property until 
the Attorney General determines 
whether the proposed disposal action 
would tend to create or maintain a 
situation inconsistent with the antitrust 
laws. 

(c) If the Attorney General advises 
that the proposed disposition is 
inconsistent with the antitrust laws, do 
not continue with the proposed 
disposition. 

(d) Under non-competitive sales, the 
prospective purchaser shall be informed 
that final consummation of the sale is 
subject to determination by the Attorney 
General. 

(e) Under competitive or non- 
competitive sales, the purchaser is 
required to provide the information 
required in paragraphs (a)(1) (i) through 
(xi) of this subsection. 


245.7311 Non-competitive sales. 


245.7311-1 General. 

(a) Non-competitive sales include 
purchases or retention at less than cost 
by the contractor. 

(b) Non-competitive sales may be 
made when— 

(1) The contracting department/ 
agency or the plant clearance officer 
determines that this method is essential 
to expeditious plant clearance; 

(2) The sale is otherwise justified on 
the basis of circumstances listed in 
245.7311-2; 


(3) The Government's interests are 
adequately protected; and 

(4) FAR subpart 1.7 requires are met. 

(c) Non-competitive sales shall be at 
fair and reasonable prices not less than 
those reasonably expected under 
competitive sale. 


245.7311-2 Justification. 

(a) Conditions justifying non- 
competitive sales are— 

(1) Scientific equipment allocated to 
terminated research and development 
contracts with educational institutions; 

(2) No acceptable bids are received 
under an advertised competitive sale; 

(3) Property value is so small that 
anticipated proceeds would not warrant 
formal competitive sale; 

(4) Disposal is to states, territories, 
possessions, political subdivisions 
thereof, or tax-supported agencies 
therein, and the estimated fair market 
value of the property and other 
satisfactory terms of disposal are 
obtained; 

(5) Specialized nature of the property 
would not create bidder interest;- 

(6) Removal of the property would 
reduce its value or result in 


- disproportionate handling expenses; or 


(7) Such action is essential to the 
Government's interests. 

(b) The contracting department/ 
agency will provide the contract 
administration office the sales 
justification and any special sales 
provisions when the department/agency 
decides to sell production equipment to 
the contractor by non-competitive sale. 


PART 252—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


13. The authority for 48 CFR part 252 
continues to read as follows: 


Authority: 5 U.S.C. 301, 10 U.S.C. 2202, 
DOD Directive 5000.35, FAR subpart 1.3. 


Subpart 252.1—Instructions for Using 
Provisions and Clauses 


13A. Section 252.101 is revised to read 
as follows: 


252.101 Using Part 252. 

(b) Numbering. 

(2) Provisions or clauses that 
supplement the FAR. 

(ii)(B)DFARS provisions or clauses 
use a four digit sequential number in the 
7000 series, e.g., -7000, -7001, -7002. 
Department or agency supplemental 
provisions or clauses use four digit 
sequential numbers in the 9000 series. 
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Subpart 252.2—Texts of Provisions 
and Clauses 


252.200 [Removed] 


14. Section 252.200 is removed. 


15. Section 252.201~7000 is added to 
read as follows: 


252.201-7000 Contracting Officer's 
Representative. 


As prescribed in 201.602-70, use the 
following clause: 


Contracting Officer’s Representative (FEB 
1991) 


(a) Definition. 

Contracting officer's representative means 
an individual designated and authorized in 
writing by the contracting officer to perform 
specific technical or administrative functions. 
~ (b) If the Contracting Officer designates a 
contracting officer's representative (COR), the 
Contractor will be provided a copy of the 
written designation. It will specify the extent 
of the COR’s authority to act on behalf of the 
contracting officer. Under no circumstances 
will a COR be delegated authority to make 
any commitments or changes that will affect 
price, quality, quantity, delivery, or any other 
term or condition of the contract. 


252.204-7000 [Redesignated as 252.204- 
7002). 


16. Section 252.204-7000 is 
redesignated as 252.204-7002 and 
revised to read as follows: 


252.204-7002 Payment for Subline Items 
Not Separately Priced. 


As prescribed in 204.7104—1(b)(3)(iv), 
use the following clause: 


Payment for Subline Items Not Separately 
Priced (FEB 1991) 


(a) If the schedule in this contract contains 
any contract subline items or exhibit subline 
items identified as not separately priced 
(NSP), it means that the unit price for that 
subline item is included in the unit price of 
another, related line or subline item. 

(b) The Contractor shall not invoice the 
Government for any portion of a contract line 
item or exhibit line item which contains an 
NSP until— 

(1) The Contractor has delivered the total 
quantity of all related contract subline items 
or exhibit subline items; and 

(2) The Government has accepted them. 

‘ (c) This clause does not apply to technical 
ata. 
(End of clause) 


252.204-7007 [Redesignated as 252.204- 
7001}. 


17. Section 252.204-7007 is 
redesignated as 252.204-7001 and 
revised to read as follows: 





, Federal Register /, Vol. 56,,No..31 { Thursday, February: 14, 1991, /, Proposed Rules 


252.204-7001 Commercial and 
Government Entity [CAGE) Code Reporting. 

As prescribed in 204.603-70, use the 
following provision: 

Commercial and Government Entity (CAGE) 
Code Reporting (FEB 1991) 

’ (a) The Offeror is requested to enter its 
CAGE code on its offer in the block with its 
name and a The CAGE code entered 
must be for that name and address. Enter 
CAGE before the number. 

(b) if the Offeror does not have a CAGE. 
code, it may ask the Contracting Officer to 
request one from the Defense i 
Services Center (DLSC). The Contracting 
Officer will— 

(1) Ask the Contractor to complete section 
B of a DD Form 2051, Request for Assignment 
of a Commercial and Government Entity 
(CAGE) Code; 

(2) Complete a A and forward the 
form to DLSC; and 

(3) Notify the Contractor of its assigned 
CAGE code. 

{c) Do not delay submission of the offer 
pending receipt of a CAGE code. 

(End of provision) 


252.204-7008. {Redesignated as 252.204- 
7000]. 

18. Section 252.204—7008 is 
redesignated as 252.204-7000 and 
revised to read as follows: 


252.204-7000 Telecommunications 
Security Equipment, Devices, Techniques, 
and Services. 


As prescribed in 204.470-3, use the 
following clause: 


Telecommunications Security Equipment, 
Devices, Techniques, and Services (FEB 1991) 


(a) Definitions. As used in this clause— 


services to contractor telecommunications 
systems. 

(2) Sensitive information means any 
information the loss, misuse, or modification 
of which, or unauthorized access to, could 
adversely affect the national interest or the 
conduct of Federal programs, or the privacy 
to which individuals are entitled under 5 
U.S.C. 552a {the Privacy Act), but which has 
not been specifically authorized under 
criteria established by an Executive Order or 
Act of Congress to be kept secret in the 
interest of national defense or foreign policy. 

{3) Telecommunications systems means 
voice, record, and data communications, 
including management information systems 
and local data networks that connect to 
extemal transmission media, when employed 
by Government agencies, contractors, and 
subcontractors to transmit— 

(i) Classified or sensitive information; 

{ii) Matters involving intelligence activities, 
cryptologic activities related to national 
security, the command and control of military 
forces, or equipment that is an integral part of 
a weapon or weapons system; or 

(iii) Matters critical to the direct fulfillment 
of military or intelligence missions. 


in this contract, the 


(b) This solicitation/ contract identifies 
classified or sensitive information that 
requires securing during telecommunications 
and requires the Contractor to secure 
telecommunications systems. The Contractor 
agrees to secure information and systems at 
the following location: (identify the location.) 

{c) To provide the security, the Contractor 
shall use Government-approved 
telecommunications equipment, devices, 
techniques, or services. A list of the approved 
equipment, etc. may be obtained from 
(identify where list can be obtained). 
Equipment, devices, techniques, or services 
used by the Contractor must be compatible or 
interoperable with {list and identify the 
location of any telecommunications security 
equipment, device, technique, or service 
currently being used by the technical or 
requirements organization or other offices 
with which the Contractor must 
communicate). 

{d) Except as may be provided elsewhere 
Contractor shall furnish 
all telecommunications security equipment, 
devices, techniques, or services necessary to 
perform this contract. The Contractor must 
meet ownership eligibility conditions for 
communications security equipment 
designated as controlled cryptographic items. 

(e) The Contractor agrees to include this 
clause, including this paragraph (e), in all 
subcontracts which require securing 


- telecommunications. 


(End of clause) 


19. Section 252.204-7003 is added to 
read as follows: 


252.204-7003 Disclosure of Information. 
As prescribed in 204.404-70, use the 

following clause: 

Disclosure of Information (FEB 1991) 


{a) The Contractor shall not release to 
anyone outside the Contractor's organization 
any unclassified information, regardless of 
medium (e.g., film, tape, document), 
pertaining to any part of this contract or any 
program related to this contract, unless— 

(1) The Contracting Officer has given prior 
written approval; or 

(2) The information is otherwise in the 
public domain before the date of release. 

(b) Requests for approval shall identify the 
specific information to be released, the 
medium to be used, and the purpose for the 
release. The Contractor sHall submit its 
request to the Contracting Officer at least 45 
days before the proposed date for release. 

(c) The Contractor agrees to include a 
similar requirement in each subcontract 
under this contract. Subcontractors shall 
submit requests for authorization to release 
through the ee contractor to the 


20. Section 252.215-7000 is revised to 
read as follows: 


252.215-7000 Pricing 
Expected to Exceed $100,000. 

As prescribed in 215.804-8, use the 
following clause: 


'; 6151 
Pricing Adjustment Expected to Exceed 
$100,000 (FEB 1991) 


The term “pricing adjustment,” as used in 
paragraph (a) of the clauses entitled “Price 
Reduction for Defective Cost or Pricing 
Data—Modifications,” “Subcontractor Cost 
or Pricing Data,” and “Subcontractor Cost or 
Pricing Data—Modifications,” means the 
aggregate increases and”or decreases in cost 
plus applicable profits. 

(End of clause) 


252.215-7003, 252.215-7001, and 252.215- 
7002 [Redesignated as 252.215-7001, 
252.215-7002, and 252.215-7003}. 


21-23. Sections 252.215-7003, 252.215- 
7001, and 252.2215-7002 are 
redesignated as 252.215-7001, 252.215- 
7002, and 252.215-7003 respectively and 
revised to read as follows: 


252.215-7001 Cost Estimating System 
Requirements. 

As prescribed in 215.811-70(h}, use the 
following clause: 


par Estimating System Requirements (FEB 


(a) Definition. 

Estimating system means the Contractor's 
policies, procedures, and practices for 
generating estimates of costs and other data 
included in proposals submitted to customers 
in the expectation of receiving contract 
awards. Estimating system includes the 
Contractor's— 

(1) Organizational structure; 

(2) Established lines of authority, duties, 
and responsibilities; 

(3) Internal controls and managerial 
reviews; 

(4) Flow of work, coordination, and 
communication; and 

(5) Estimating methods, techniques, 
accumulation of historical costs, and other 
analyses used to generate cost estimates. 

(b) General. 

(1) The Contractor shall establish, 
maintain, and comply with an estimating 
system that is consistently applied and 
produces reliable, verifiable, supportable, 
and documented cost estimates that are an 
acceptable basis for negotiation of fair and 
reasonable prices. 

(2) The system should be— 

(i) Consistent and integrated with the 
—— related management systems; 
an 

(ii) Subject to applicable financial control 
systems. 

(c) Applicability. 

Paragraphs {d) and {e) of this clause apply 
if the contractor is a large business and 
either— 

{1) In its fiscal year preceding award of this 
contract, received Department of Defense 
(DOD) prime contracts or subcontracts, 
totaling $50 million or more for which 
certified cost or pricing data were required; 


or 
. (2) In its fiscal year preceding award of this 


contract— 
(i) Received DOD prime contracts or 
subcontracts totaling $10 million or more {but 
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less than $50 million) for which certified cost 
or pricing data were required; and 

(ii) Was notified in writing by the 
Heyes Officer oy paragraphs (d) and 
(e) <7 this clause apply 
(d) System requirements. 

(1) The Contractor shall disclose its 
estimating system to the Administrative 
Contracting Officer (ACO) in writing. If the 
Contractor wishes the Government to protect 
the information as privileged or confidential, 
the Contractor must mark the documents 
with the appropriate legends before 
submission. 

(2) An estimating system disclosure is 
adequate when the Contractor has provided 
the ACO with documentation which— 

(i) Accurately describes those policies, 
procedures, and practices that the Contractor 
currently uses in preparing cost proposals; 


and 

(ii) Provides sufficient detail for the 
Government to reasonably make an informed 
judgment regarding the adequacy of the 
contractor's estimating practices. 

(3) The Contractor shall— 

(i) Comply with its disclosed estimating 
system; and 

(ii) Disclose significant changes to the cost 
estimating system to the ACO on a timely 
basis. 

(e) Estimating system deficiencies. 

(1) The Contractor shall respond to a 
written report from the Government which 
identifies deficiencies in the Contractor's 
estimating system as follows: 

(i) If the Contractor agrees with the report 
findings and recommendations, the 
Contractor shali— 

(A) Within 30 days, state its agreement in 
writing; an 

(B) Within 60 days, correct the deficiencies 
or submit a corrective action plan showing 
proposed milestones and actions leading to 
elimination of the deficiencies. 

(ii) If the Contractor disagrees with the 
report, the Contractor shall, within 30 days, 
state its rationale for di ing. 

(2) The ACO will evaluate to the 
Contractor's response and notify the 
Contractor of the determination concerning 
remaining deficiencies and/or the adequacy 
of any proposed or completed corrective 
action. 


(End of clause) 
252.215-7002 industrial Modernization 
incentive Program Productivity Savings 
Rewards. 

As prescribed in 215.870-6, use the 
following clause: 


Industrial Modernization Incentive Program 
Productivity Savings Rewards (FEB 1991) 

(a) This clause applies if the Contractor has 
an Industrial Modernization Incentives 
Program (IMIP) business agreement which 
benefits this contract. This agreement may be 
directly between the Government and the 
Contractor, or between the Contractor and a 
lower-tier subcontractor, as long as 
Government approval has been obtained for 
the subcontract program. 

(b) The Contractor may request 
productivity savings rewards in accordance 
with the terms of its IMIP business 


agreement. 


(c) When the Contractor's IMIP business 
agreement specifies calculation using a 
sharing factor approach, the Contractor shall 
include the following statement on each 
invoice for payment of a productivity savings 
reward share: 

The productivity savings reward (PSR) 
amount requested on this invoice represents 
an incremental share of the total PSR amount 
agreed to (insert: in the IMIP business 
Agreement or in this contract), dated 

between the Government and 
for which no entitlement has 
previously been paid. 

(d) The Contractor shall keep records of all 
productivity savings reward payments 
received under each IMIP business 
agreement. 

(e) The Contractor shall include this clause 
in all subcontracts where the subcontractor is 
participating in a Government approved IMIP 
business agreement. All subcontractor cost- 
price reductions on DOD programs, which are 
attributable to an IMIP after establishment of 
the productivity savings reward shall be 
directly and entirely passed through to the 
Government. 

(End of clause) 


252.215-7003 Access to Records. 


As prescribed in 215.872-5, use the 
following clause: 


Access to Records (FEB 1991) 


(a) Upon request by the Contracting . 
Officer, the Contractor shall make available 
to the Contracting Officer all records, 
documents, and other data related to— 

(1) The proposed, negotiated, and incurred 
costs and related profit or fee; 

(2) Bills of material; and 

(3) Work measurement system data (and 
any revision to such data), including standard 
hours of work content. These work 
measurement system data are those 
generated from time standard setting, time 
monitoring and variance analysis, produced 
for such purposes as planning, cost 
estimating, and productivity improvement. 
Availability includes access to proposed and 
negotiated work measurement system data 
(and any revision to such data). 

{b) Nothing in this clause requires the 
Contractor— 

(1) To collect or maintain data not 
otherwise collected or maintained; or 

(2) To maintain data in a form or manner 
different from that in which the Contractor 
maintains such data. 

(c) The records, documents, and other data 
shall be available for review until three years 
after final payment under this contract. 

(End of clause) 


24. Section 252.217—7000 is revised to 
read as follows: 


252.217-7000 Exercise of option to fulfill 
foreign military sales commitments. 

As prescribed in 217.208-70{a), use the 
following clause: 


Exercise of Option to Fulfill Foreign 
Military Sales Commitments (FEB 1991) 


(a) The Government may exercise the 
option(s) of this contract to fulfill foreign 
military sales commitments. 
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(b) The foreign military sales commitments 
are for: 


(Insert name of country, or To Be 
Determined) 


(Insert applicable CLIN) 
(End of clause) 


Alternate I (FEB 1991) 


As prescribed in 217.208-70(a)(1), substitute 
the following paragraph (b) for paragraph (b) 
of the basic clause: 

(b) On the date the option is exercised, the 
Government shall identify the foreign country 
for the purpose of negotiating any equitable 
adjustment attributable to foreign military 
sales. Failure to agree on an equitable 
adjustment shall be treated as a dispute 
under the Disputes clause of this contract. 


25. Section 252.217-7001 is revised to 
read as follows: 


252.217-7001 Surge option. 


As prescribed in 217.208-70(b), use the 
following clause: 


Surge Option (FEB 1991) 

(a) General. The Government has the 
option to— 

(1) Increase the quantity of supplies or 
services called for under this contract by no 
more than ____ percent; and/or 

(2) Accelerate the rate of delivery called for 
under this contract, at a price or cost to be 
established by negotiation as provided in this 
clause. 

(b) Schedule. (1) When the Production 
Surge Plan (DI-P-1634A) is included in the 
contract, the option delivery schedule shall 
be the production rate provided with the 
Plan. If the Plan was negotiated before 
contract award, then the negotiated schedule 
shall be used. 

(2) If there is no Production Surge Plan in 
the contract, the Contractor shall, within 30 
days from the date of award, furnish the 
Contracting Officer a delivery schedule 
showing the maximum sustainable rate of 
delivery for items in this contract. This 
delivery schedule shall provide acceleration 
by month up to the maximum sustainable 
rate of delivery achievable within the 
Contractor's existing facilities, equipment, 
and subcontracting structure. 

(3) The Contractor shall not revise the 
option delivery schedule without approval 
from the Contracting Officer. 

(c) Exercise of option. (1) The Contracting 
Officer may exercise this option at any time 
before acceptance by the Government of the 
final schedule delivery. 

(2) The Contracting Officer will provide a 
preliminary oral or written notice to the 
Contractor stating the quantifies to be added 
or accelerated under the terms of this clause, 
followed by a contract modification 
incorporating the transmitted information 
and instructions. The notice and modification 
will establish a not-to-exceed price equal to 
the highest contract unit price or cost of the 
added or accelerated items as of the date of 
the notice. 

(3) The Contractor will not be required to 
deliver at a rate greater than the maximum 
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sustainable delivery rate under paragraph 
(b){2) of this clause, nor will the exercise of 
this option extend delivery more than 24 
months beyond the scheduled final delivery. 

(d) Price negotiation. (1) Unless the option 
cost or price was previously agreed upon, the 
Contractor shall, within 30 days from the date 
of option exercise, submit to the Contracting 
Officer a cost or price proposal (including a 
cost breakdown) for the added or accelerated 
items. 

(2) Failure to agree on a cost or price in 
negotiations resulting from the exercise of 
this option shall constitute a dispute 
concerning a question of fact within the 
meaning of the Disputes clause of this 
contract. However, nothing in this clause 
shall excuse the Contractor from proceeding 
with the performance of the contract, as 
modified, while any resulting claim is being 
settled. 

(End of clause) 


26. Sections 252.217-7002 through 
252.217-7028 are added to read as 
follows: 


252.217-7002 Offering property for 
exchange. 


As prescribed in 217.7005, use the 
following provision: 


Offering Property for Exchange (FEB 1991) 


(a) The property described in item number 
is being offered in accordance with 
the exchange provisions of Section 201(c) of 
the Federal Property and Administrative 
Services Act of 1949, 63 Stat. 384 (40 U.S.C. 
481(c)). 
(b) The property is located at 


(insert address) 
Offerors may inspect the property during 
the period 


{insert beginning and ending dates and insert 
hours during day) 
(End of provision) 


252.217-7003 Changes. 
As prescribed in 217.7104(a), use the 
following clause: 


Changes (FEB 1991) 

(a) The Contracting Officer may, at any 
time and without notice to the sureties, by 
written change order, make changes within 
the general scope of any job order issued 
under this agreement in— 

(1) Drawings, designs, plans, and 
specifications; 

(2) Work itemized; 

(3) Place of performance of the work; 

(4) Time of commencement or completion 
of the work; and ° 

(5) Any other requirement of the job order. 

(b) If a change causes an increase or 
decrease in the cost of, or time required for, 
performance of the job order, whether or not 
changed by the order, the Contracting Officer 
shall make an equitable adjustment in the 
price or date of completion, or both, and shall 
modify the job order in writing. : 

(1) Within ten days after the Contractor 
receives notification of the change, the 
Contractor shall submit to the Contracting 


Officer a request for price adjustment, 
together with a written estimate of the 
increased cost. 

(2) The Contracting Officer may grant an 
extension of this period if the Contractor 
requests it within the ten day period. 

(3) If the circumstances justify it, the 
Contracting Officer may accept and grant a 
request for equitable adjustment at any later 
time prior to final payment under the job 
order, except that the Contractor may not 
receive profit on a payment under a late 
request. 

(c) If the Contractor includes in its claim 
the cost of property made obsolete or excess 
as a result of a change, the Contracting 
Officer shall have the right to prescribe the 
manner of disposition of that property. ; 

(d) Failure to agree to any adjustment shall 
be a dispute within the meaning of the 
Disputes clause of this agreement. 

(e) Nothing in this clause shall excuse the 
Contractor from proceeding with the job 
order as changed. 

(End of clause) 


252.217-7004 Job Orders and 
Compensation. 


As prescribed in 217.7104(a), use the 
following clause: 


Job Orders and Compensation (FEB 1991) 


(a)(1) Under sealed bid procedures, the 
issuance of the job order constitutes the 
award. The Contracting Officer shall include 
the price for the work to be performed and 
shall sign and issue the job order. The job 
order incorporates the terms and conditions 
of the Master Agreement. 

(2) Under negotiated procedures, the 
Contracting Officer shall include the price for 
the work to be performed and shall sign and 
issue the job order which shall then be signed 
and acknowledged by the Contractor. The job 
order shall be deemed to incorporate the 
terms and conditions of the Master 
Agreement. 

(b) Whenever the Contracting Officer 
determines that immediate work on a vessel 
is necessary, the Contracting Officer may 
issue a written order to perform that work 
and the Contractor hereby agrees to comply 
with that order. 

(1) As soon as practicable after the 
issuance of the order, the Contracting Officer 
and the Contractor shall negotiate a price for 
the work and the Contracting Officer shall 
issue a job order covering the work. 

(2) The Contractor shall, upon request, 
furnish the Contracting Officer with a 
breakdown of costs incurred by the 
Contractor and an estimate of costs expected 
to be incurred in the performance of the 
work. The Contractor shall maintain, and 
make available for inspection by the 
Contracting Officer or the Contracting 
Officer's representative, records supporting 
the cost of performing the work. 

(3) Failure of the parties to agree upon the 
price of the work shall constitute a dispute 
within the meaning of the Disputes clause of 
the Master Agreement. In the meantime, the 
Contractor shall diligently proceed to perform 
the work ordered. 

(c)(1) If the nature of any repairs is such 
that their extent and probable cost cannot be 
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ascertained readily, the Contracting Officer 
may issue a job order (on a sealed bid or 
negotiated basis) to determine the nature and 
extent of required repairs. 

(2) Upon determination by the Contracting 
Officer of what work is necessary, the 
Contractor, if requested by the Contracting 
Officer, shall negotiate prices for  - 
performance of that work. The prices agreed 
upon shall be set forth in a modification of 
the job order. 

(3) Failure of the parties to agree upon the 
price shall constitute a dispute under the 
Disputes clause of the Master Agreement. In 
the meantime, the Contractor shall diligently 
proceed to perform the work ordered. 


(End of clause) 


252.217-7005 inspection and Manner of 
Doing Work. 


As prescribed in 217.7104(a), use the 
following clause: 


Inspection and: Manner of Doing Work (FEB 
1991) 


(a) The Contractor shall perform work in 
accordance with the job order, any drawings 
and specifications made a part of the job 
order, and any change or modification issued 
under the Changes clause of this agreement. 

(b)(1) Except as provided in paragraph 
(b)(2) of this clause, and unless otherwise 
specifically provided in the job order, all 
operational practices of the Contractor and 
all workmanship, material; equipment, and 
articles used in the performance of work 
under this Agreement shall be in accordance 
with the best commercial marine practices 
and the rules and requirements of the 
American Bureau of Shipping, the U.S. Coast 
Guard, and the Institute of Electrical and 
Electronic Engineers, in effect at the time of 
Contractor’s submission of bid (or acceptance 
of the job order, if negotiated). 

(2) When Navy specifications are specified 
in the job order, the Contractor shall follow 
Navy standards of material and 
workmanship. The solicitation shall prescribe 
the Navy standard whenever applicable. 

(c) The Government may inspect all 
material and workmanship at any time during 
the Contractor’s performance of the work. 

(1) If, prior to delivery, the Government 
finds any material or workmanship is 
defective or not in accordance with the job 
order, in addition to its rights under the 
Guarantees clause of this agreement, the 
Government may reject the defective or 
nonconforming material or workmanship and 
require the Contractor to correct or replace it 
at the Contractor's expense. 

(2) If the Contractor fails to proceed 
promptly with the replacement or correction 
of the material or workmanship, the 
Government may replace or correct the 
defective or nonconforming material or 
workmanship and charge the Contractor the 
excess costs incurred. 

(3) As specified in the job order, the 
Contractor shall provide and maintain an 
inspection system acceptable to the 
Government. 

(4) The Contractor shall maintain complete 
records of all inspection work and shall make 
them available to the Government during 
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performance of the job order and for 90 days 
after the completion of all work required. 

(d) The Contractor shall not permit any 
welder to work on a vessel unless the welder 
is, at the time of the work, qualified to the 
standards established by the U.S. Coast 
Guard, American Bureau of Shipping, or 
Department of the Navy for the type of 
welding being performed. Qualifications of a 
welder shall be as specified in the job order. 

(e) The Contractor shall— 

(1) Exercise reasonable care to protect the 
vessel from fire; 

(2) Maintein a reasonable system of 
inspection over activities taking place in the 
vicinity of the vessel's magazines, fuel oil 
tanks, or storerooms containing flammable 
materials; 

(3) Maintain a reasonable number of hose 
lines ready for immediate use on the vessel at 
all times while the vessel is berthed 
alongside the Contractor's pier or in dry dock 
or on a marine railway; 

(4) Provide sufficient security patrols to 
reasonably maintain a fire watch for 
protection of the vessel when it is in the 
Contractor's custody; 

(5) To the extent necessary, clean, wash, 
and steam out or otherwise make safe, all 
tanks under alteration or repair; 

(6) Furnish the Contracting Officer a “gas- 
free” or “safe-for-hotwork” certificate before 
any hot work is done on a tank; 

(7) Treat the contents of any tank as 
Government property in accordance with the 
Government Property (Fixed-Price Contracts) 
clause of this agreement; and 

(8) Dispose of the contents of any tank only 
at the direction, or with the concurrence, of 
the Contracting Officer. 

(f) Except as otherwise provided in the job 
order, when the vessel is in the custody of the 
Contractor or in dry dock or on a marine 
railway and the temperature is expected to 
go as low as 35 °F, the Contractor shall take 
all necessary steps to— 

(1) Keep all hose pipe lines, fixtures, traps, 
tanks, and other receptacles on the vessel 
from freezing; and 

(2) Protect the stern tube and propeller 
hubs from frost damage. 

(g) The Contractor shall, whenever 
practicable— 

(1) Perform the required work in a manner 
that will not interfere with the berthing and 
messing of Government personnel attached to 
the vessel; and 

(2) Provide Government personnel attached 
to the vessel access to the vessel at all times. 

(h) Government personnel attached to the 
vessel shall not interfere with the 
Contractor's work.or workers. 

{i)(1) The Government does not guarantee 
the correctness of the dimensions, sizes, and 
shapes set forth in any job order, sketches, 
drawings, plans, or specifications prepared or 
furnished by the Government, unless the job 
order requires that the Contractor perform 
the work prior to any opportunity to inspect 

(2) Except as stated in paragraph [i)(1) of 
this clause, and other than those parts 
furnished by the Government, the Contractor 
shall be responsible for the correctness of the 
dimensions, sizes, and shapes of parts 
furnished under this agreement. 

{j) The Contractor shall at all times keep 
the site of the work on the vessel free from 


accumulation of waste material or rubbish 
caused by its employees or the work. At the 
completion of the work, unless the job order 
specifies otherwise, the Contractor shall 
remove all rubbish from the site of the work 
and leave the immediate vicinity of the work 
area “broom clean.” 


(End of clause) 


252.217-7006 Title. 


As prescribed in 217.7104{a), use the 
following clause: 


Title (FEB 1991) 

(a) Uniess otherwise provided in this 
agreement, title to all materials and 
equipment to be incorporated in a vessel in 
the performance of a job order shall vest in 
the Government upon delivery at the location 
specified for the performance of the work. 

(b) The Contractor assumes the risk of loss 
of'any Contractor-furnished materials and 
equipment to be incorporated in, or placed 
on, any vessel until all work is complete and 
accepted by the Government and the vessel 
is redelivered to the Government. 

(c) Upon completion of the job order, or 
with the approval of the Contracting Officer 
during performance of the job order, all 
Contractor-furnished materials and 
equipment not incorporated in, or placed on, 
any vessel, shall become the property of the 
Contractor, unless the Government has 
reimbursed the Contractor for the cost of the 
materials and equipment. 

(d) The vessel, its equipment, movable 
stores, cargo, or other ship’s materials shall 
not be considered Government-furnished 
property. 

(End of clause) 


252.217-7007 Payments. 


As prescribed in 217.7104(a), use the 
following clause: 


Payments (FEB 1991) 


(a) “Progress payments,” as used in this 
clause, means payments made before 
completion of work in progress under a job 
order. 

(b) Upon submission by the Contractor of 
invoices in the form and number of copies 
directed by the Contracting Officer, and as 
approved by the Contracting Officer, the 
Government will make progress payments as 


- work progresses under the job order. 


(1) Generally, the Contractor may submit 
invoices on a semi-monthly basis, unless 
expenditures justify a more frequent 
submission. 

(2) The Government need not make 
progress payments for invoices aggregating 
less than $5,000. 

(3) The Contracting Officer shall approve 
progress payments based on the value, 
computed on the price of the job order, of 
labor and materials incorporated in the work, 
materials suitably stored at the site of the 
work, and preparatory work completed, less 
the aggregate of any previous payments. 

(4) Upon request, the Contractor will 
furnish the Contracting Officer any reports 
concerning expenditures on the work to date 
that the Contracting Officer may require. 

(c) The Government will retain five percent 
for small business concerns and ten percent 
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for all other concerns of the amount é 
estimated or approved by the Contracting 
Officer under paragraph (b) of this clause 
until final completion and acceptance of all 
work covered by the job order. 

{d) The Contracting Officer may direct that 
progress payments be based on the price of 
the job order as adjusted as a result of 
change orders under the Changes clause of 
this agreement. If the Contracting Officer 
does not so direct— 

(1) Payments of any increases shall be 
made from time to time after the amount of 
the increase is determined under the Changes 
clause; and 

(2) Reductions resulting from decreases 
shall be made for the purposes of subsequent 
progress payments as soon as the amounts 
are determined under the Changes clause. 

(e) Upon completion of the work and final 
inspection and acceptance, and upon 
submission of a final invoice, the Contractor 
shall be paid for the price of the job order, as 
adjusted pursuant to the Changes clause of 
this agreement, less the amount of any 
previous payments. 

(f) All materials, equipment, or any other 
property or work in process covered by the 
progress payments made by the Government, 
upon the making of those progress payments, 
become the sole property of the Government, 
and are subject to the provisions of the Title 
clause of this agreement. 

(End of clause) 


252.217-7008 Sonds. 


As prescribed in 217.7104(a), use the 
following clause: 


Bonds (FEB 1991) 


(a) If the solicitation requires an offeror to 
submit a bid bond, the Offeror may furnish, 
instead, an annual bid bond (or evidence 
thereof) or an annual performance and 
payment bond (or evidence thereof). . 

(b) If the solicitation does not require a bid 
bond, the Offeror shall not include in the 
price any contingency to cover the premium 
of such a bond. 

(c) Even if the solicitation does not require 
bonds, the Contracting Officer may 
nevertheless require a performance and 
payment bond, in form, amount, and with a 
surety acceptable to the Contracting Officer. 
Where performance and payment bond is 
required, the offer price shall be increased 
upon the award of the job order in an amount 
not to exceed the premium of a corporate 
surety bond. 

(d) if any surety upon any bond furnished 
in connection with a job order under this 
agreement fails to submit requested reports 
as to its financial condition or otherwise 
becomes unacceptable to the Government, 
the Contracting Officer may require the 
Contractor to furnish whatever additional 
security the Contracting Officer determines 
necessary to protect the interests of the - 
Government and of persons supplying labor 
or materials in the performance of the work 
contemplated under this agreement. 

(End of clause) 
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252.217-7009 Liquidated Damages. 


As prescribed in 217.7104(a), use the 
following clause: 


Liquidated Damages (FEB 1991) 

(a) If the Contractor fails to complete the 
performance of a job order within the time 
specified in the order or any extension, the 
actual damage to the Government for the 
delay will be difficult or impossible to 
determine. Therefore, instead of actual 
damages, the Contractor shall pay the 
Government the amount, if any, set forth in 
the job order for each calendar day of delay 
(pro-rated to the nearest hour for fractional 
days). 

(b) Alternatively, the Government may 
terminate the job order in whole or in part, as 
provided in the Default clause of this 
agreement. In that event, the Contractor shall 
be liable, in addition to the excess costs 
provided in the Default clause, for any 
liquidated damages accruing until the time 
the Government obtains completion of the - 
work. 

(c) The Contractor shall not be liable for 
liquidated damages when the delay arises out 
of causes beyond the control and without the 
fault or negligence of the Contractor, as 
defined in the Default clause. In that event, 
subject to the Disputes clause of this 
agreement, the Contracting Officer shall 
determine the facts and shall extend the time 
for performance when the facts justify doing 


so. 
(End of clause) 


252.217-7010 Performance. 


As prescribed in 217.7104(a), use the 
following clause: 


Performance (FEB 1991) 


(a) Upon the award of a job order, the 
Contractor shall promptly start the work 
specified and shall diligently prosecute the 
work to completion. The Contractor shall not 
start work until the job order has been 
awarded except in the case of emergency 
work ordered by the Contracting Officer 
under the Job Orders and Compensation 
clause of this agreement. 

(b) The Government shall deliver the vessel 
described in the job order at the time and 
location specified in the job order. Upon 
completion of the work, the Government shall 
accept delivery of the vessel at the time and 
location specified in the job order. 

(c) The Contractor shail, without charge 
and without specific requirement in a job 
order— 

(1) Make available at the plant to personnel 
of the vessel while in dry dock or on a marine 
railway, sanitary lavatory and similar 
facilities acceptable to the Contracting 
Officer; 

(2) Supply and maintain suitable brows and 
gangways from the pier, dry dock, or marine 
railway to the vessel; 

(3) Treat salvage, scrap or other ship's 
material of the Government resulting from 
performance of the work as items of 
Government-furnished property, in 

_ accordance with the Government Property 
(Fixed Price Contracts) clause in this 
agreement; 


(4) Perform,-or pay the cost of, eny repair, 
reconditioning or replacement made 
necessary as the result of the use by the 
Contractor of any of the vessel's machinery, 
equipment or fittings, including, but not 
limited to, winches, pumps, rigging, or pipe 
lines; and 

(5) Furnish suitable offices, office 
equipment and telephones at or near the site 
of the work for the Contracting Officer’s use. 

(d) The job order will state whether dock 
and sea trials are required to determine 
whether or not the Contractor has 
satisfactorily performed the work. 

(1) If dock and sea trials are required, the 
vessel shall be under the control of the 
vessel's commander and crew. 

(2) The Contractor shall not conduct dock 
and sea trials not specified in the job order 
without advance approval of the Contracting 
Officer. Dock and sea trials not specified in 
the job order shall be at the Contractor's 
expense and risk. 

(3) The Contractor shall provide and install 
all fittings and appliances necessary for dock 
and sea trials. The Contractor shall be 
responsible for care, installation, and 
removal of instruments and apparatus 
furnished by the Government for use in the 
trials, 

(End of clause) 


252.217-7011 Access to Vessel. 
As prescribed at 217.7104(a), use the 
following clause: 


Access to Vessel (FEB 1991) 


(a) Upon the request of the Contracting 
Officer, the Contractor shall grant admission 
to the Contracior’s facilities and access to 
vessel, on a non-interference basis, as 
necessary to perform their respective 
responsibilities, to a reasonable number of: 

(1) Government and other Government 
contractor employees (in addition to those 
Government employees attached to the 
vessel); and 

(2) Representatives of offerors on other 
contemplated Government work. 

(b) All personnel granted access shall 
comply with Contractor rules governing 
personnel at its shipyard. 

(End of clause) 


252.217-7012 Liability and Insurance. 


As prescribed in 217.7104(a), use the 
following clause: 

Liability and Insurance (FEB 1991) 

(a) The Contractor shall exercise its best 
efforts to prevent accidents, injury, or 
damage to all employees, persons, and 
property, in and about the work, and to the 
vessel or part of the vessel upon which work 
is done. 

(b) Loss or damage to the vessel, materials, 
or equipment. 

(1) Unless otherwise directed or approved 
in writing by the Contracting Officer, the 
Contractor shall not carry insurance against 
any form of loss or damage to the vessel(s) or 
to the materials or equipment to which the 
Government has title or which have been 
furnished by the Government for installation 
by the Contractor. The Government assumes 
the risks of loss of and damage to that 
property. 
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(2) The Government does not assume any 
risk with respect to loss or damage : 
compensated for by insurance or otherwise 
or resulting from risks with respect to which 
the Contractor has failed to maintain 
insurance, if available and approved or 
required by the Contracting Officer. 

(3) The Government does not assume risk 
of and will not pay for any costs of the 
following: 

(i) Inspection, repair, replacement, or 
renewal of any defects in the vessel(s) or 
material and equipment due to— 

(A) Defective workmanship performed by 
the Contractor or its subcontractors; 

(B) Defective materials furnished by the 
Contractor or its subcontracts; or 

(C) Workmanship, materials, or equipment 
which do not conform to the requirements of 
the contract, whether or not the defect is 
latent or whether or not the nonconformance 
is the result of negligence. 

(ii) Loss, damage, liability, or expense 
caused by, resulting from, or incurred as a 
consequence of any delay or disruption, 
willful misconduct or lack of good faith by 
the Contractor or any of its representatives 
that have supervision or direction of— 

(A) All or substantially all of the 
Contractor’s business; or s 

(B) All or substantially all of the 
Contractor’s operation at any one plant. 

(4) As to any risk that is assumed by the 
Government, the Government shall be 
subrogated to any claim, demand or cause of 
action against third parties that exists in 
favor of the Contractor. If required by the 
Contracting Officer, the Contractor shall 
execute a formal assignment or transfer of 
the claim, demand, or cause of action. 

(5) No party other than the Contractor shall 
have any right to proceed directly against the 
Government or join the Government as a co- 
defendant in any action. 

(6) Notwithstanding the foregoing, the 
Contractor shall bear the first $5,000 of loss 
or damage from each occurrence or incident, 
the risk of which the Government would have 
assumed under the provisions of this 
paragraph (b). 

(c) Indemnification. The Contractor 
indemnifies the Government and the vessel 
and its owners against all claims, demands, 
or causes of action to which the Government, 
the vessel or its owner(s) might be subject as 
a result of damage or injury (including death) 
to the property or person of anyone other 
than the Government or its employees, or the 
vessel or its owner, arising in whole or in part 
from the negligence or other wrongful act of 
the Contractor or its agents or employees, or 
any subcontractor, or its agents or 
employees. 

(1) The Contractor's obligation to 
indemnify under this paragraph shall not 
exceed the sum of $300,000 as a consequence 
of any single occurrence with respect to any 
one vessel. 

(2) The indemnity includes, without 
limitation, suits, actions, claims, costs, or 
demands of any kind, resulting from death, 
personal injury, or property damage occurring 
during the period of performance of work on 
the vessel or within 90 days after redelivery 
of the vessel. For any claim, etc., made after 
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90 days, the rights of the parties shall be as 
determined by other provisions of this 
agreement and by law. The indemnity does 
apply to death occurring after 90 days where 
the injury was received during the period 
covered by the indemnity. 

(d) Insurance. 

(1) The Contractor shall, at its own 
expense, obtain and maintain the following 
insurance— 

(i) Casualty, accident, and liability 
insurance, as approved by the Contracting 
Officer, insuring the performance of its 


obligations under paragraph (c) of this clause. 


(ii) Workers Compensation Insurance (or 
its equivalent) covering the employees 
engaged on the work. 

(2) The Contractor shall ensure that all 
subcontractors engaged on the work obtain 
and maintain the insurance required in 
paragraph (d)(1) of this clause. 

(3) Upon request of the Contracting Officer, 
the Contractor shall provide evidence of the 
insurance required by paragraph (d) of this 
clause. 

(e) The Contractor shall not make any 
allowance in the job order price for the 
inclusion of any premium expense or charge 
for any reserve made on account of self- 
insurance for coverage against any risk 
assumed by the Government under this 
clause. 

(f) The Contractor shall give the 
Contracting Officer written notice as soon as 
practicable after the occurrence of a loss or 
damage for which the Government has 
assumed the risk. 

(1) The notice shall contain full details of 
the loss or damage. 

(2) If a claim or suit is later filed against 
the Contractor as a result of the event, the 
Contractor shall immediately deliver to the 
Government every demand, notice, summons, 
or other process received by the Contractor 
or its employees or representatives. 

(3) The Contractor shall cooperate with the 
Government and, upon request, shall assist in 
effecting settlements, securing and giving 
evidence, obtaining the attendance of 
witnesses, and in the conduct of suits. The 
Government shall reimburse the Contractor 
for expenses incurred in this effort, other 
than the cost of maintaining the Contractor's 
usual organization. 

(4) The Contractor shall not, except at its 
own expense, voluntarily make any payment, 
assume any obligation, or incur any expense 
other than what would be imperative for the 
protection of the vessel(s) at the time of the 
event.- 

(g) In the event or loss of or damage to any 
vessel(s), material, or equipment which may 
result in a claim against the Government 
under the insurance provisions of this 
contract, the Contractor shall promptly notify 
the Contracting Officer of the loss or damage. 
The Contracting Officer may, without 
prejudice to any other right of the 
Government, either— 

(1) Order the Contractor to proceed with 
replacement or repair, in which event the 
Contractor shall effect the replacement or 
repair; 

(i) The Contractor shall submit to the 
Contracting Officer a request for 
reimbursement of the cost of the replacement 


or repair together with whatever supporting 
documentation the Contracting Officer may 
reasonably require, and shall identify the 
request as being submitted under the 
Insurance clause of the agreement. 

(ii) If the Government determines that the 
risk of the loss or damage is within the scope 
of the risks assumed by the Government 
under this clause, the Government will 
reimburse the Contractor for the reasonable, 
allowable cost of the replacement or repair, 
plus a reasonable profit (if the work or 
replacement or repair was performed by the 
Contractor) less the deductible amount 
specified in paragraph (b) of this clause. 

(iii) Payments by the Government to the 
Contractor under this clause are outside the 
scope of and shall not affect the pricing 
structure of the contract, and are additional 
to the compensation otherwise payable to the 
Contractor under this contract; or 

(2) In the event the Contracting Officer 
decides that the loss or damage shall not be 
replaced or repaired, the Contracting Officer 
shall— 

(i) Modify the contract appropriately, 
consistent with the reduced requirements 
reflected by the unreplaced or unrepaired 
loss or damage; or 

(ii) Terminate the repair of any part or all 
of the vessel(s) under the Termination for 
Convenience of the Government clause of 
this agreement. 

(End of clause) 


252.217-7013 Guarantees. 


As prescribed in 217.7104({a), use the 
following clause: 


Guarantees (FEB 1991) 


(a) In the event any work performed or 
materials furnished by the contractor under 
this agreement prove defective or deficient 
within 90 days from the date of redelivery of 
the vessel(s), the Contractor, as directed by 
the Contraciing Officer and at its own 
expense, shall correct and repair the 
deficiency to the satisfaction of the 
Contracting Officer. 

(b) If the Contractor or any subcontractor 
has a guarantee for work performed or 
materials furnished that exceeds the 90 day 
period, the Government shall be entitled to 
rely upon the longer guarantee until its 
expiration. 

(c) With respect to any individual work 
item identified as incomplete at the time of 
redelivery of the vessel(s), the guarantee 
period shall run from the date the item is 
completed. 

(d) If practicable, the Government shall 
give the Contractor an opportunity to correct 
the deficiency. 

(1) If the Contracting Officer determines it 
is not practicable or is otherwise not 
advisable to return the vessel(s) to the 
Contractor, or the Contractor fails to proceed 
with the repairs promptly, the Contracting 
Officer may direct that the repairs be 
performed elsewhere, at the Contractor's 
expense. 

(2) If correction and repairs are performed 
by other than the Contractor, the Contracting 
Officer may discharge the Contractor's 
liability by making an equitable deduction in 
the price of the job order. 
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(e) The Contractor's liability shall extend 
for an additional 90 day guarantee period on 
those defects or deficiencies that the 
Contractor corrected. 

(f) At the option of the Contracting Officer, 
defects and deficiencies may be left 
uncorrected. In that event, the Contractor.and 
Contracting Officer shall negotiate an 
equitable reduction in the job price. Failure to 
agree upon an equitable reduction shall 
constitute a dispute under the Disputes 
clause of this agreement. 

(End of clause) 


252.217-7014 Discharge of Liens. 


As prescribed in 217.7104(a), use the 
following clause: 


Discharge of Liens (FEB 1991) 

(a) The Contractor shall immediately 
discharge, or cause to be discharged, any lien 
or right in rem of any kind, other than in 
favor of the Government, that exists or arises 
in connection with work done or material 
furnished under any job order under this 
agreement. 

(b) If any lien or right in rem is not 
immediately discharged, the Government, at 
the expense of the Contractor, may discharge, 
or cause to be discharged, the lien or right. 
(End of clause) 


252.217-7015 Safety and Health. 


As prescribed in 217.7104(a), use the 
following clause: 


Safety and Health (FEB 1991) 


Nothing contained in this agreement or any 
job order shall relieve the Contractor of any 
obligations it may have to comply with— 

(a) The Occupational Safety and Health 
Act of 1970 (29 U.S.C. 651, et seq.); 

(b) The Safety and Health Regulations for 
Ship Repairing (29 CFR 1915); or 

(c) Any other applicable Federal, State, and 
local laws, codes, ordinances, and 
regulations. 

(End of clause) 


252.217-7016 Plant Protection. 


As prescribed in 217.7104(a), use the 
following clause: 


Plant Protection (FEB 1991) 


(a) The Contractor shall provide, for the 
plant and work in process, reasonable 
safeguards against all hazards, including 
unauthorized entry, malicious mischief, theft, 
vandalism, and fire. 

(b) The Contractor shall also provide 
whatever additional safeguards are 
necessary to protect the plant and work in 
process from espionage, sabotage, and enemy 
action. 

(1) The Government shall reimburse the 
Contractor for that portion of the costs of the 
additional safeguards that is allocable to the 
contract in the same manner as if the 
Contracting Officer had issued a change - 
order for the additional safeguards. 

(2) The costs reimbursed shall not include 
any overhead aliowance, unless the overhead 
is incident to the construction or installation 
of necessary security devices or equipment. 
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(c) Upon payment by the Government of 
the cost of any device or equipment required 
or approved under paragraph (b) of this 
clause, title shall vest in the Government. 

(1) The Contractor shall comply witk the 
instructions of the Contracting Officer 
concerning its identification and disposition. 

(2) No such device or equipment shall 
become a fixture as a result of its being 
affixed to realty not owned by the 
Government. 


(End of clause) 


252.217-7017 Time of Delivery. 
As prescribed in 217.7203(a)(1}, use 
the following clause: 


Time of Delivery (FEB 1991) 

(a) Ordering offices shall specify delivery 
locations and quantities in all oral or written 
delivery orders under this contract. 

(b) The Contractor shall complete 
deliveries within the hours prescribed in the 
schedule of this contract and on the days 
specified by the order. 

(c) Orders requiring delivery within 24 
hours from Contractor receipt are governed 
by paragraph (e) of the Requirements clause 
of this contract. 

(End of clause) 


Alternate I (FEB 1991) 


As prescribed in 217.7203(a)(1), substitute 
the following paragraph (c) for paragraph (c) 
of the basic clause: 

(c) The Contractor shall not be required to 
deliver within less than hours from the 
time the Contractor receives a delivery order. 


252.217-7018 Change in Plant Location— 
Bakery and Dairy Products. 


As prescribed in 217.7203{a)(2), use 
the following clause: 


Change in Plant Location—Bakery and Dairy 
Products (FEB 1981) 

(a) The Offeror shall identify in the clause 
in this solicitation entitled Place of 
Performance, all plants to be used for 
manufacturing, processing, and shipment. 
Failure to furnish this information with the 
offer may result in rejection of the offer. 

(b) The Offeror shall not change any place 
of performance between the date set for 
receipt of offers and the award, except where 
time permits and then only after receipt of the 
Contracting Officer’s written approval. 

(c) The Contractor shall not change any 
place of performance after contract award 
without advance approval by the Contracting 
Officer. 

(End of clause) 


252.217-7019 Sanitary Conditions. 


As prescribed in 217.7203(a)(3), use 
the following clause: 


Sanitary Conditions (FEB 1991) 

(a) The Contractor shall ensure that all 
supplies delivered under this contract, and all 
plant facilities, machinery, equipment, and 
apparatus used in the production, processing, 
handling, storage, or delivery of these 
supplies, meet the sanitary standards 
{including bacteriological requirements) 


prescribed by the specifications cited in this 
contract. 

(b) The Government reserves the right to 
inspect and test at any reasonable times all 
plant facilities, machinery, equipment, and 
parts used in the production, processing, 
handling, storage, transportation, or delivery 
of supplies under this contract. 

(c) The Contracting Officer or 
representative shall notify the Contractor in 
writing of any failure to meet the sanitary 
standards (including bacteriological 
requirements) prescribed by this contract. If 
the Contractor does not correct the failure 
within 3 days from receipt of notice, the 
Contracting Officer may— 

(1) Terminate for default all or part of this 
contract; or 

(2) Suspend work (wholly or partially) 
under the contract for ten days or any longer 
period considered necessary to allow 
correction of the failure. 

(d) The suspension does not extend the life 
of this contract and shall not be considered 
sufficient reason for extending the delivery 
time. 

(e) During the suspension period, the 
Government reserves the right to acquire 
similar supplies from other sources, on 
whatever terms and in whatever manner the 
Contracting Officer considers appropriate. 
The Contractor shall be liable to the 
Government for any excess costs for those 
similar supplies. 

(f) If the Contractor does not correct the 
failure within the suspension period, the 
Contracting Officer may terminate for default 
the unexpired portion of this contract without 
allowing additional time for correction, 
notwithstanding paragraph ({a){2) of the 
Default (Fixed-Price Supply and Service) 
clause of this contract. 

(End of clause) 


Alternate I (FEB 1991) 
As prescribed in 217.7203{a)(3), add the 


following to paragraph (d) of the basic clause: 


In a suspension, the quantity of supplies 
designated in the schedule as a minimum 
shall be reduced by an amount proportionate 
to the ratio between (1) the number of days 
the work is suspended; and (2) the number of 
days in the contract period. The quantity of 
supplies designated as maximum shall not be 
reduced. 


252.217-7020 Examination and Testing. 


As prescribed in 217.7203(b)(1), use 
the following clause: 
Examination and Testing (FEB 1991) 

(a) The Government reserves the right to 
examine and test all products to be delivered 
under the contract. Examination and testing 
of dairy products shall be in accordance with 
the Veterinary/Medical Wholesomeness 
Assurance Program for Fresh and Cultured 
Dairy Products and Frozen Desserts (AR 40- 
70; NAVSUPINST 4355.6; AFR 161-46; and 
MCO 10110.44). 

(b) Samples. 

(1) The Government shall select the 
samples. For purposes of this clause, the 
Contractor agrees that a lot consists of a 
day’s production of the type of product 
delivered, or intended to be delivered, under 
this contract. 


(2) Samples selected at origin shall be 
furnished at the Contractor's expense, and 
shall be considered representative of all the 
products delivered to the Government from 
the lot sampled. 

(3) Samples selected at destination shall be 
furnished at Government expense, and shall 
be considered representative of all of that 
type product delivered to the Government on 
the date sampled. 

(4) When samples are selected from 
containers of % gallon size or smaller, the 
entire contents of the container shall 
constitute the sample. When samples are 
selected from containers larger than 4% 
gallon, a % pint sample shall be taken for 
laboratory analysis. 

(c) Deficiencies in amounts. The Contractor 
shall reimburse the Government for 
deficiencies (i.e., amounts less than required 
in this contract) in the amount of butterfat, 
milk solids non-fat, or total solids of any type . 
of product as determined by chemical 
analysis. The amount of the reimbursement 
shall be determined in accordance with the 
Deficiency Adjust clause of this contract. The 
Government shall not reimburse the 
Contractor for butterfat, milk solids non-fat, 
and total solids content in excess of the 
amount required by this contract. 

(d) Deficiencies in products. 

(1) The Contracting Officer or 
representative shall notify the Contractor 
orally (with written confirmation) or in 
writing when two of the last four consecutive 
lots tested are nonconforming for the same 
specification requirements. The notice shall 
be in effect as long as two of the last four 
consecutive lots tested exceed the same limit 
of the specification. The Government will 
take additional samples between 3 and 14 
days after the date of the notice. 

(2) The Contracting Officer may suspend 
work under this contract for up to ten days 
when three out of the last five consecutive 
lots tested are nonconforming for the same 
specification requirement, or when any 
deficiency causes the production of a product 
which is considered to be a health hazard. 

(e) Suspension. 

(1) During the suspension period, the 
Government reserves the right to acquire 
similar supplies from other sources, on 
whatever terms and in whatever manner the 
Contracting Officer considers appropriate. 
The Contractor shall be liable to the 
Government for any excess costs for those 
similar supplies. 

(2) The Contractor shall use the suspension 
period to correct the deficiencies. The 
Contractor shall notify the Government when 
corrective action is complete. 

(3) The Contracting Officer shall lift the 
suspension only after the Government has 
verified the corrective action and notified the 
Contractor in writing. 

(4) The suspension does not extend the life 
of this contract and shall not be considered 
sufficient reason for extending the delivery 
time. 

(5) If the Contractor does not correct the 
failure within the suspension period, the 
Contracting Officer may terminate for default 
the unexpired portion of this contract without 
allowing additional time for correction, 
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notwithstanding paragraph (a)(2) of the 
Default (Fixed-Price Supply and Service) 
clause of this contract. 

(End of clause) 


Alternate I (FEB 1991) 


As prescribed in 217.7203(b)(1), add the 
following to paragraph (d)(2) of the basic 
clause: 

In a suspension, the quantity of supplies 
designated in the schedule as minimum shall 
be reduced by an amount proportionate to 
the ratio between (i) the number of days the 
work is suspended; and (ii) the number of 
days in the contract period. The quantity of 
supplies designated as maximum shall not be 
reduced. 


252.217-7021 Deficiency Adjustment. 


As prescribed in 217.7203(b)(2), use 
the following clause: . 


Deficiency Adjustment (FEB 1991) 


(a) When the Contractor is required under 
the Examination and Testing clause of the 
contract to reimburse the Government for 
deficiencies in the amount of butterfat, milk 
solids non-fat, or total solids, reimbursement 
shall be determined by the following 
formula— 

(1) Butterfat. Subtract the total pounds of 
butterfat delivered from the total pounds of 
butterfat required to be delivered, and 


multiply the remainder by the butterfat value. 


The butterfat value is 1.30 multiplied by the 
average Chicago top “Wholesale Selling 
Price” of Grade A, 92 score butter during the 
monthly period for which the deficiency is 
computed, as reported in the “Weekly Dairy 
Comments, Dairy and Poultry Market News”, 
published by the Department of Agriculture, 
Consumer and Marketing Service, Chicago, 
Illinois. 

(2) Milk solids nonfat. Subtract the total 
pounds of milk solids non-fat delivered from 
the total pounds of milk solids non-fat 
required to be delivered, and multiply the 
remainder by the milk solids non-fat value. 
The milk solids non-fat value is 1.45 
multiplied by the average Chicago top price 
for “Commercial Sales, Extra Grade, Non-fat 
Dry Milk, Spray (bags) during the monthly 
period for which the deficiency is computed, 
as reported in the “Weekly Dairy 
Comments”. 

(3) Total solids. Add to the total solids 
delivered the total amount of any shortages 
for butterfat and milk solids non-fat that the 
Contractor has already reimbursed. Subtract 
this amount from the total solids required to 
be delivered. Multiply the remainder by the 
milk solids non-fat value. 

(b) The Government will not assess 
amounts totaling $25 or less during a monthly 
accounting period. Monthly periods begin on 
the first day of the contract period and on the 
same day of each succeeding month. 

(c) The butterfat, milk solids non-fat, and 
total solids content of one type of product 
shall not be averaged with or offset against 
the content of another type of product, and 
the content of products delivered in any one 
monthly period will not be averaged with or 
offset against the content of products 
delivered in any other monthly period. 

(d) The Contractor shall identify the tare 
weights of all containers on the shipping 


documents, and furnish a copy to the 
Government inspector at destination. The 
tare weight of dispenser containers shall 
include all parts of the container delivered as 
a unit, including lids, tubes, and seals. If 
different types of containers with different 
tares are included in a single delivery, the 


’ Contractor shall furnish the tare weight and 


identifying characteristics of each type of 
container. 

(e) The Government shall inspect a 
representative sample of the line item. If 
volume and net weight shortages are found, 
the Government will adjust the entire 
quantity of the line item delivered on the day 
the shortage is discovered. For the purpose of 
determining net weight, the following weight 
factors apply: 


Product Weight Factor 


Chocolate flavored milk or drink ..., 8.8 pounds/ 


Milk whole fresh, buttermilk fluid, 

milk whole fresh cultured, and 
milk skim fresh. 

Fresh cream (18 percent butter- 
fat or less), half-and-haif 
fresh, and cream sour cultured. 

Fresh cream (more than 18 per- 
cent butterfat). 

Cottage cheese, butter, 
other non-frozen products. 

ice cream and frozen desserts. 


8.6 pounds/ 


and 


(f) Contractor reimbursement for deficient 
supplies does not prejudice the Government's 
right to terminate for default or to pursue any 
other remedy under this contract or as 
provided by law. 

(End of clause) 


252.217-7022 Code Dating. 


As prescribed in 217.7203(a)(4), use 
the following clause: 


Code Dating (FEB 1991) 


(a) The Contractor may use a code to 
comply with the requirement stated in the 
schedule or specifications of this contract for 
showing a date on the labels of delivered 
items. 

(b) Before using a code, the Contractor 
shall— 

(1) Provide a written explanation to the 
Contracting Officer; and 

(2) Obtain the Contracting Officer's 
approval in writing. 

(c) The Contractor shall also obtain the 
Contracting Officer's written approval before 
making any changes in the code symbols, 
system, or explanation. 

(End of clause) 


252.217-7023 Marking. 

As prescribed in 217.7203(a)(5), use the 
following clause: 
Marking (FEB 1991) 

Commercial markings are acceptable, 
notwithstanding any specification references 


to MIL-STD-129. 
(End of clause) 
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252.217-7024 Responsibility for 


Containers and Equipment. 


As prescribed in 217.7203(a)(6), use 
the following clause: . 


Responsibility for Containers and Equipment 
(FEB 1991) 

(a) The Contractor shall— 

(1) Maintain all reusable containers:and 
equipment in a sanitary condition and in a 
good state of repair and working order; and 

(2) Remove all empty, reusable containers 
from Government premises at the time of 
each delivery, unless the Contracting Officer 
grants permission in writing for less frequent 
removal. 

(b)The Government shall not be liable for 
any damage to, or loss or destruction of, 
containers and equipment furnished by the 
Contractor. 

(End of clause) 


252.217-7025 Containers and Equipment. 


As prescribed in 217.7203(b)(3), use 
the following clause: 


Containers and Equipment (FEB 1991) 


(a) The Contractor shall ensure that 
dispenser containers and filling equipment 
used in the performance of this contract, and 
any Contractor-furnished refrigerated bulk 
milk dispenser cabinets, comply with MIL- 
STD-175, Minimum Sanitary Standards for 
the Equipment and Methods for Handling of 
Milk and Milk Products in Bulk Milk 
Dispensing Operations. 

(b) The Contractor shall install, service, 
and maintain any Contractor-furnished bulk 
milk dispenser cabinets to the Contracting 
Officer's satisfaction. The Contractor has 
sole responsibility for the supply, installation, 
maintenance, and removal of the cabinets, 
including labor and material costs, and for 
any damage to, or loss or destruction of, such 
cabinets. 

(c) When the Contractor fails to furnish 
milk dispenser cabinets or milk dispenser 
containers as required in the schedule, or 
does not properly service, maintain, and 
repair such dispenser cabinets, so that milk 
cannot be dispensed as needed by the 
Government, the Contractor shall, for as long 
as such conditions exist, deliver a sufficient 
quantity of milk in half-pint containers to 
satisfy orders for milk dispenser containers. 
The price per gallon for milk dispenser 
containers shall apply. 

(d) When any loss of contents of a 
dispenser container occurs (including loss 
due to contamination, spoilage, or leakage) as 
a result of functional failure of the dispenser 
cabinet or dispenser containers, the 
Contractor shall immediately replace the lost 
contents without cost to the Government, 
unless such functional failure was due to a 
general power failure at the Government 
installation. 

(End of clause) 


252.217-7026 Identification of Sources of 
Supply. 


As prescribed in 217.7303, use the 
following provision: ° 
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Identification of Sources of Supply (FEB 
1991) 


(a) The Government is required under 10 
U.S.C. 2384{a) to obtain certain information 


Line items (1) 


(1) List each deliverable item of supply and 
item of technical data. 

(2) If there is no national stock number, list 
“none.” 

(3) List “Y” if the item is a commercial item 
sold in substantial quantities to the general 
public and was priced in the offer using 
established catalog or market price. If “Y” is 
listed, the Offeror need not complete the 
remaining columns in the table. 

(4) For items of supply, list all the Offeror's 
sources. For technical data, list the source. 

(5) For items of supply, list all the Offeror's 
sources. For technical data, list the source. 

(6) For items of supply, list the source's part 
number for the item. 

(7) List “Y” if the source of supply is the 
actual manufacturer; list “‘N” if it is not; list 
“U” if unknown. 

(End of clause) 


252.217-7027 Price Ceiling. 
As prescribed in 217.7405, use the 
following clause: 


Price Ceiling (FEB 1991) 
The definitive contract resulting from this 
undefinitized action shall not exceed 


(_____—_}. 
(End of clause) 
252.217-7028 Over and Above Work. 


As prescribed in 217.7702, use a clause 
substantially as follows: 


Over and Above Work (FEB 1991) 


(a) Definitions. 

As used in this clause— 

(1) Over and above work means work 
discovered during the course of performing 
overhaul, maintenance, and repair efforts 
that is— 

(i) Within the general scope of the contract; 

(ii) Not covered by the line item(s) for the 
basic work under the contract; and 

(iii) Necessary in order to satisfactorily 
complete the contract. 

(2) Work request means a document 
prepared by the Contractor which describes 
over and above work being proposed. 

(b) The Contractor and Administrative 
Contracting Officer shall mutually agree to 
procedures for Government administration 
and Contractor performance of over and 
above work requests. These procedures shall, 
as a minimum, cover— 

(1) The format, content, and submission of 
work requests by the Contractor. Work 
requests shall contain data on the type of 
discrepancy disclosed, the specific location of 
the discrepancy, and the estimated man- 


Commercial item 
or N) (3) 


on the actual manufacturer or sources of 
supply for services it acquires. 


hours required to correct the discrepancy. 
Data shall be sufficient to satisfy contract 
requirements and obtain the authorization of 
the Contracting Officer to perform the 
proposed work; 

(2) Government review, verification, and 
authorization of the work; and 

(3) Proposal pricing, submission, 
negotiation, and definitization. 

(c) Upon discovery of the need for over and 
above work, the Contractor shall prepare and 
furnish to the Government a work request in 
accordance with the agreed-to procedures. 

(d) The Government shall— 

(1) Promptly review the work request; 

(2) Verify that the proposed work is 
required and not covered under the basic 
contract line item{s); 

(3) Verify that the proposed corrective 
action is appropriate; and 

(4) Authorize over and above work as 
necessary. 

(e) The Contractor shall promptly submit to 
the Contracting Officer, a proposal for the 
over and above work. The Government and 
Contractor will then negotiate a settlement 
for the over and above work. Contract 
modifications will be executed to definitize 
all over and above work. 

(f} Failure to agree on the price of over and 
above work shall be a dispute within the 
meaning of the Disputes clause of this 
contract. 

(End of clause) 


252.217-7100 through 252.217-7132 
[Removed]. 

27. Sections 252.217-7100 through 
252.217-7132 are removed. 


252.217-7200 through 252.217-7228 
[Removed]. 

28. Sections 252.217~7200 through 
252.217~-7228 are removed. 


252.217-7230 through 252.217-7270 
[Removed]. 

28A. Sections 252.217-7230 through 
252.217-7270 are removed. 


252.217-7300 through 252.217-7314 
[Removed]. 

29. Sections 252.217-7300 through 
252.217-7314 are removed. 


252.223-7004 [Redesignated as 252.223- 
7000] 

30. Section 252.223—7004 is 
redesignated as 252.223-7000 and 
revised to read as follows: 
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(b) The apparently successful Offeror 
agrees to complete and submit the following 
table before award: 


Source of supply . 


ae ~~ res 


number 


Actual mfg? (7) 


252.223-7000 Hazardous Material 
identification and Material Safety Data. 


As prescribed in 223.303, use the 
following clause: 


Hazardous Material Identification and 
Material Safety Data (FEB 1991) 


(a) Hazardous material, as used in this 
clause, means— 

(1) All items contained in or ordinarily 
cataloged under the Federal supply classes 
listed in Table I of Appendix A of the latest 
version of Federal Standard No, 313 
(including revisions adopted during the term 
of this contract); 

(2) Items identified as having hazardous 
characteristics in the Federal supply classes 
listed in Table Il of Appendix A of the latest 
version of Federal Standard Ne. 313 
(including revisions adopted during the term 
of this contract); and, 

(3) Any other items to be delivered under 
this contract which will contain hazardous 
materials or expose Government personnel to 
those materials. 

(b) The Offeror agrees that, if awarded a 
contract as a result of this solicitation, it will 
submit before award a material safety data 
sheet (MSDS) meeting the requirements of 29 
CFR 1910.1200(g) and the latest version of 
Federal Standard No. 313 in effect on the date 
of this solicitation for all hazardous materials 
which it proposes to supply under the 
contract. 

(c) If none of the items the Offeror proposes 
to supply under the contract are hazardous 
materials, the offeror must complete the 
following certification: 

—tThe Offeror certifies that the material to 
be delivered under the contract is not a 
hazardous material as defined in paragraph 
(a) of this clause. 

(d) Failure either to certify the items as not 
hazardous or to furnish the required MSDSs 
prior to award will result in the Offeror’s 
being considered nonresponsible and 
ineligible for award. 

(e) The Contractor agrees to notify the 
Contracting Officer promptly and to submit 
correct data on a new MSDS if— 

(1) The composition of the items to be 
supplied under the contract changes after 
award of the contract and renders either the 
hazardous material data furnished in 
accordance with paragraph (b) of this clause 
or the certification furnished in accordance 
with paragraph (c) incomplete or inaccurate; 
or 

(2} A revision to Federal Standard No. 313 
after award of the contract renders either the 
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hazardous material data furnished in 
accordance with paragraph (b) of this clause 
or the certification furnished in accordance 
with paragraph (c) incomplete or inaccurate. 

(f) Neither the requirements of this clause 
nor any act or failure to act by the 
Government shall relieve the Contractor of 
any responsibility or liability for the safety of 
Government, Contractor, or subcontractor 
personnel or property. 

(g) Nothing in this clause shall relieve the 
Contractor from complying with applicable 
Federal, State, or loca) laws, codes, 
ordinances, and regulations (including the 
obtaining of licenses and permits) in 
connection with hazardous material. 

(h) Notwithstanding any other clause in 
this contract, the Government's rights in data 
furnished under this contract on the MSDSs 
with respect to hazardous material are— 

(1) To use, duplicate, and disclose any data 
to which this clause applies for the purposes 
of— 

(i) Notifying personnel of the hazards to 
which they may be exposed in using, 
handling, packaging, transporting, or 
disposing of hazardous materials; 

(ii) Obtaining effective medical treatment 
for those affected by the material; and 

(iii) Enabling others to use, duplicate, and 
disclose the data for these purposes on behalf 
of the Government. 

(2) To ensure that the Government is not 
precluded from using similar or identical data 
acquired from other sources. 

(End of clause) 


31. Section 252.223-7001 is revised to 
read as follows: 


252.223-7001 Safety Precautions for 
Ammunition and Explosives. 


As prescribed in 223.370-5, use the 
following clause: 


Safety Precautions for Ammunition and 
Explosives (FEB 1991) 

(a) Definition. “Ammunition and 
explosives”, as used in this clause— 

(1) Means liquid and solid propellants and 
explosives, pyrotechnics, incendiaries and 
smokes in the following forms: 

(i) Bulk, 

(ii) Ammunition; 

(iii) Rockets; 

{iv) Missiles; 

(v) Warheads; 

(vi) Devices; and 

(vii) Components of (i) through (vi), except 
for wholly inert items. 

(2) This definition does not include the 
following, unless the Contractor is using or 
incorporating these materials for initiation, 
propulsion, or detonation as an integral or 
component part of an explosive, an 
ammunition or explosive end item, or of a 
weapon system— 

(i) Inert components containing no 
explosives, propellants, or pyrotechnics; 

(ii) Flammable liquids; 

(iii) Acids; 

(iv) Powdered metals; or 

(v) Other materials having fire or explosive 
characteristics. 

(b) Safety requirements. (1) The Contractor 
shall comply with the requirements of the 


DOD Contractors’ Safety Manual for 
Ammunition and Explosives, DOD Manual 
4145.26-M hereafter referred to as “the 
manual”), in effect on the date of this 
contract. The Contractor shall also comply 
with any other additional requirements 
included in the schedule of this contract. 

(2) The Contractor shall allow the 
Government access to the Contractor’s 
facilities, personnel, and safety program 
documentation. The Contractor shall allow 
authorized Government representatives to 
evaluate safety programs, implementation, 
and facilities. 

(c) Noncompliance with the manual. (1) If 
the Contracting Officer notifies the 
Contractor of any noncompliance with the 
manual or schedule provisions, the 
Contractor shall take immediate steps to 
correct the noncompliance. The Contractor is 
not entitled to reimbursement of costs 
incurred to correct noncompliances unless 
such reimbursement is specified elsewhere in 
the contract. 

(2) The Contractor has 30 days from the 
date of notification by the Contracting Officer 
to correct the noncompliance and inform the 
Contracting Officer of the actions taken. The 
Contracting Officer may direct a different 
time period for the correction of 
noncompliances. 

(3) If the Contractor refuses or fails to 
correct noncompliances within the time 
period specified by the Contracting Officer, 
the Government has the right to direct the 
Contractor to cease performance on all or 
part of this contract. The Contractor shall not 
resume performance until the Contracting 
Officer is satisfied that the corrective action 
was effective and the Contracting Officer so 
informs the Contractor. 

(4) The Contracting Officer may remove 
Government personnel at any time the 
Contractor is in noncompliance with any 
safety requirement of this clause. 

(5) If the direction to cease work or the 
removal of Government personne! results in 
increased costs to the Contractor, the 
Contractor shall not be entitled to an 
adjustment in the contract price or a change 
in the delivery or performance schedule 
unless the Contracting Officer later 
determines that the Contractor had in fact 
complied with the manual or schedule 
provisions. If the Contractor is entitled to an 
equitable adjustment, it shall be made in 
accordance with the “Changes” clause of this 
contract. 

(d) Mishaps. If a mishap involving 
ammunition or explosives occurs, the 
Contractor shall— 

(1) Notify the Contracting Officer 
immediately; 

(2) Conduct an investigation in accordance 
with other provisions of this contract or as 
required by the Contracting Officer; and 

(3) Submit a veritten report to the 
Contracting Office: 

(e) Contractor responsibility for safety. (1) 
Nothing in this clause, nor any Government 
action or failure to act in surveillance of this 
contract, shall relieve the Contractor of its 
responsibility for the safety of— 

(i) The Contractor's personnel and 
property; 


(ii) The Government's personnel and 


property; or 
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(iii) The general public. 

(2) Nothing in this clause shall relieve the 
Contractor of its responsibility for complying 
with applicable Federal, State, and local 
laws, ordinances, codes, and regulations 
(including those requiring the obtaining of 
licenses and permits) in connection with the 
performance of this contract. 

(f}) Contractor responsibility for con tract 
performance. (1) Neither the number or 
frequency of inspections performed by the 
Government, nor the degree of surveillance 
exercised by the Government, relieve the 
Contractor of its responsibility for contract 
performance. 

(2) If the Government acts or fails to act in 
surveillance or enforcement of the safety 
requirements of this contract, this does not 
impose or add to any liability of the 
Government. 

(g) Subcontractors. (1) The Contractor shall 
insert this clause, including this paragraph 
(g), in every subcontract that involves 
ammunition or explosives. 

(i) The clause shall include a provision 
allowing authorized Government safety 
representatives to evaluate subcontractor 
safety programs, implementation, and 
facilities as the Government determines 
necessary. 

{ii) NOTE: The Government Contracting 
Officer or authorized representative shall 
notify the prime Contractor of all findings 
concerning subcontractor safety and 
compliance with the manual. The Contracting 
Officer or authorized representative may 
furnish copies to the subcontractor. The 
Contractor in turn shall communicate directly 
with the subcontractor, substituting its name 
for references to “the Government”. The 
Contractor and higher tier subcontractors 
shall also include provisions to allow 
direction to cease performance of the 
subcontract if a serious uncorrected or 
recurring safety deficiency potentially causes 
an imminent hazard to DOD personnel, __. 
property, or contract performance. 

(2) The Contractor agrees to ensure that the 
subcontractor complies with all contract. 
safety requirements. The Contractor will 
determine the best method for verifying the 
adequacy of the subcontractor’s compliance. 

(3) The Contractor shall ensure that the 
subcontractor understands and agrees to the 
Government's right to access to the 
subcontractor’s facilities, personnel, and 
safety program documentation to perform 
safety surveys. The Government performs 
these safety surveys of subcontractor 
facilities solely to prevent the occurrence of 
any mishap which would endanger the safety 
of DOD personnel or otherwise adversely 


impact upon the Government's contractual 
interests. 


(4) The Contractor shall notify the 
Contracting Officer or authorized 
representative before issuing any subcontract 


‘when it involves ammunition or explosives. If 


the proposed subcontract represents a change 
in the place of performance, the Contractor 
shall request approval! for such change in 
accordance with the clause of this contract 


entitled “Change in Place of Performance— 
Ammunition and Explosives”. 


(End of clause) 
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32. Section 252.223-7002 is revised to 
read as follows: 


252.223-7002 Change in Place of 
Performance—Ammunition and Explosives. 

As prescribed in 223.370-—5, use the 
following clause: 


Change in Place of Performance— 
Ammunition and Explosives (FEB 1991) 

(a) The Offeror shall identify, in the “Place 
of Performance” provision of this solicitation, 
the place of performance of all ammunition 
and explosives work covered by the Safety 
Precautions for Ammunition and Explosives 
clause of this solicitation. Failure to furnish 
this information with the offer may result in 
rejection of the offer. 

(b) The Offeror agrees not to change the 
place of performance of any portion of the 
offer covered by the Safety Precautions for 
Ammunition and Explosives clause contained 


in this solicitation after the date set for 
receipt of offers without the written approval 
of the Contracting Officer. The Contracting 


Officer shall grant approval only if there is 
enough time for the Government to perform 


the necessary safety reviews on the new 
proposed place of performance. 

(c) If a contract results from this offer, the 
Contractor agrees not to change any place of 
performance previously cited without the 
advance written approval of the Contracting 


Officer. 
(End of clause) 


252.223-7005 [Redesignated as 252.223- 
7003}. 


33. Section 252.223-7005 is 
redesignated as 252.223-7003 and 


revised to read as follows: 


252.223-7003 Notice of radioactive 
materials. 


As prescribed in 223.371-3, use the 


following clause and insert the number 
of days in paragraph (a). 


Notice of Radioactive Materials (FEB 1991) 

(a) Contractor notification. The Contractor 
shall notify the Contracting Officer in writing 
(_____] days before the delivery of items 
containing— 

(1) Radioactive material requiring specific 
licensing under the regulations issued 
pursuant to the Atomic Energy Act of 1954, as 
amended, as set forth in Title 10 CFR, in 
effect on the date of this contract; or 

(2) Other radioactive material not requiring 
specific licensing, but in which— 

(i) The specific activity is greater than 0.002 
microcurie(s) per gram; or 

(ii) The activity per item equals or exceeds 
0.01 microcuries. 

(b) Content of the Notice. The Contractor's 
notice shall specify— 

(1) The part or parts of the item(s) which 
contain radioactive materials; 

(2) A description of the materials; 

(3) The name and activity of the isotope; 

(4) The manufacturer of the materials; and 

(5) Any other information known to the 
Contractor which will put users of the items 
on notice of the hazards involved. 

(c) Waiver of Notice. The Contractor may 
request the Contracting Officer to waive the 


notice requirement in paragraph (a) of this 
clause if there has been no change affecting 
the quantity of activity or the characteristics 
and composition of the radioactive material 
from previous deliveries under this contract 
or prior contracts. The request shall— ; 

(1) Be submitted in writing; 

(2) Contain a certification that the quantity 
of activity, characteristics, and composition 
of the radioactive material have not changed; 

(3) Cite the contract number on which the 
Contractor submitted the prior notification; 


and 
(4) Cite the contracting office to which the 
Contractor submitted the prior notification. 
(d) The Contractor agrees to insert this 
clause, including this paragraph (qd), in all 
subcontracts for items containing radioactive 
material meeting the criteria in paragraph (a) 
of this clause. 
(End of clause) 


252.223-7500 (Redesignated as 252.223- 
7004]. : 

34. Section 252.223-7500 is 
redesignated as 252.223-7004 and 
republished as follows: 


252.223-7004 Drug-free work force. 
As prescribed in 223.570-4, use the 


following clause: 


Drug-Free Work Force (SEP 1968) 

. (a) Definitions. (1) “Employee in a sensitive 
position,” as used in this clause, means an 
employee who has been granted access to 
classified information; or employees in other 
positions that the Contractor determines 
involve national security, health or safety, or 
functions other than the foregoing requiring a 
high degree of trust and confidence. 

(2) “Illegal drugs,” as used in this clause, 
means controlled substances included in 
Schedules I and HU, as defined by section 
802(6) of Title 21 of the United States Code, 
the possession of which is unlawful under 
Chapter 13 of that Title. The term “illegal 
drugs” does not mean the use of a controlled 
substance pursuant to a valid prescription or 
other uses authorized by law. 

(b) The Contractor agrees to institute and 
maintain a program for achieving the 
objective of a drug-free work force. While 
this clause defines criteria for such a 
program, contractors are encouraged to 
implement alternative approaches 
comparable to the criteria in paragraph (c) of 
this clause that are designed to achieve the 
objectives of this clause. 

(c) Contractor programs shall include the 
following, or appropriate alternatives: 

(1) Employee assistance programs 
emphasizing high level direction, education, 
counseling, rehabilitation, and coordination 
with available community resources; 

- (2) Supervisory training to assist in 
identifying and addressing illegal drug use by 
Contractor employees; 

(3) Provision for self-referrals as well as 
supervisory referrals to treatment with 
maximum respect for individual 
confidentiality consistent with safety and 
security issues; 

(4) Provision for identifying illegal drug 
users, including testing on a controlled and 
carefully monitored basis. Employee drug 
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testing programs shall be established taking 
account of the following: 

(i) The Contractor shall establish a program 
that provides for testing for the use of illegal 
drugs by employees in sensitive positions. 
The extent of and criteria for such testing 
shall be determined by the Contractor based 
cn considerations that include the nature of 
the work being performed under the contract, 
the employee's duties, the efficient use of 
Contractor resources, and the risks to health, 
safety, or national security that could result 
from the failure of an employee adequately to 
discharge his or her position. 

(ii) In addition, the Contractor may 
establish a program for employee drug 
testing— 

(A) When there is a reasonable suspicion 
that an employee uses illegal drugs; or 

(B) When an employee has been involved 
in an accident or unsafe practice; 

(C) As part of or as & follow-up to 
counseling or rehabilitation for illegal drug 
use; 

(D) As part of a voluntary employee drug 
testing program. 

(iii) The Contractor may establish a 
program to test applicants for employment for 
illegal drug use. 

(iv) For the purpose of administering this 
clause, testing for illegal drugs‘may be limited 
to those substances for which testing is 
prescribed by section 2.1 of subpart B of the 
“Mandatory Guidelines for Federal 
Workplace Drug Testing Programs” (53 FR 
11980 (April 11, 1988)), issued by the 
Department of Health and Human Services. 

(d) Contractors shall adopt appropriate 
personnel procedures to deal with employees 
who are found to be using drugs illegally. 
Contractors shall not allow any employee to 
remain on duty or perform in a sensitive 
position who is found to use illegal drugs 
until such time as the Contractor, in 
accordance with procedures established by 
the Contractor, determines that the employee 
may perform in such a position. 

{e) The provisions of this clause pertaining 
to drug testing programs shall not apply to 
the extent they are inconsistent with state or 
local law, or with an existing collective 
bargaining agreement; provided that with 
respect to the latter, the Contractor agrees 
that those issues that are in conflict will be a 
subject of negotiation at the next collective 
bargaining session. 

(End of clause) 


35A. Part 252 is amended by 
redesignating the sections in the left 


column as the sections in the right 
column as follows: 


REDESIGNATION TABLE 


Old section New section 


252.204-7005 
252.225-7003 
252.225-7004 
252.225-7005 
252.225-7006 
252.225-7007 
252.225-7008 
252.225-7009 
252.225-7010 


252.225-7023 
252.225-7004 
252.225-7005 
252.225-7006 
252.225-7007 
252.225-7008 
252.225-7009 
252.225-7012 
252.225-7013 





Old section 


252.225-7012 
252.225-7013 
252.225-7014 
252.225-7017 
252.225-7019 
252.225-7022 
252.225-7023 
252.225-7024 
252.225-7025 
252.225-7026 
252.225-7028 
252.225-7029 
252.225-7030 
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REDESIGNATION TABLE—Continued 


New section 


252.225-7014 
252.225-7015 
252.225-7010 
252.225-7024 
252.225-7025 
252.225-7011 
252.225-7016 
252.225-7017 
252.225-7019 
252.225-7020 
252.225-7018 
252.225-7003 
252.225-7021 


35B. Sections 252.225-7000 through 
252.225-7002 are revised to read as 
follows: 


252.225-7000 Buy American Act—balance 
of payments program certificate. 


As prescribed in 225.109{a), use the 
following provision: 


Buy American Act—Balance of Payments 
Program Certificate (FEB 1991) 

{a) Definitions. “Domestic end product,” 
“qualifying country,” “qualifying country end 
product,” and “nonqualifying country end 
product” have the meanings given in the Buy 
American Act and Balance of Payments 
Program clause of this solicitation. 

(b) Evaluation. Offers will be evaluated by 
giving preference to domestic end products 
and qualifying country end —— over 
nonqualifying country end products 

(c) Cerfications. (1) The Offeror certifies 
that— 

(i) Each end product, except the end 
products listed below, is a domestic end 
product; and 

(ii) Components of unknown origin are 
considered to have been mined, produced, or 
manufactured outside the United States or a 
qualifying country. 

Foreign End Products 


Line item number and country of origin 


(List all qualifying country end products and 
all nonqualifying country end products.) 


(2) The Offeror certifies that the following 
end products are qualifying country end 
products: 


Qualifying Country End Products 
Line item number and country of origin 


(List only qualifying country end products.) 
(End of provision) 


252.225-7001 Buy American Act and 
balance of payments program. 

As prescribed in 225.109(d), use the 
following clause: 
Buy American Act and Balance of Payments 
Program (FEB 1991) 

(a) Definitions. 

(1) Components meats those articles, 


materials, and supplies directly incorporated 
inte end products. 

(2) Qualifying country means any country 
set forth in subsection 225.872-1 of the 
Defense FAR Supplement 

(3) Qualifying country component means 
any item mined, produced, or manufactured 
in qualifying country. 

(4) End product means those articles, 
materials, and supplies to be acquired for 
public use under the contract. For this 
contract, the end products are the line items 
to be delivered to the Government (including 
supplies to be acquired by the Government 
for public use in connection with service 
contracts, but excluding installation and 
other services to be performed after delivery). 

(5) Domestic end products means— 

(i) An unmanufactured end product which 
has been mined or produced in the United 
States; or 

(ii) An end product manufactured in the 
United States if the cost of its qualifying 
country components and its components 
which are mined, produced, or manufactured 
in the United States exceeds 50 percent of the 
cost of all its components. The cost of 
components shall include transportation 
costs to the place of incorporation into the 
end product and U.S. duty (whether or not a 
duty-free entry certificate may be issued). 
Consider a component to have been mined, 
produced, or manufactured in the United 
States (regardless of its source in fact) if the 
end product in which it is incorporated is 
manufactured in the United States and the 
component is of a class of kind— 

(A) Determined to be not mined, produced, 
or manufactured in the United States in 
sufficient and reasonably available 
commercial quantities and of a satisfactory 
quality; or 

(B) Which the Secretary concerned 
determines would be inconsistent with the 
public interest to apply the restrictions of the 
Buy American Act. 

(6) Nongualifying country end product 
means an end product which is neither a 
domestic end product or a qualifying country 
end product. 

(7) Qualifying country end product 
means— 

(i) An unmanufactured end product mined 
or produced in a qualifying country; or 

(ii) An end product manufactured in a 
qualifying country if the cost of the 
components mined, produced, or 
manufactured in the qualifying country and 
its components mined, produced, or 
manufactured in the United States exceeds 50 
percent of the cost of all its components. 

(b) This clause implements the Buy 
American Act (41 U.S.C. 10a-d) in a manner 
that will encourage a favorable international 
balance of payments by providing a 
preference to domestic end products over 
other end products, except for end products 
which are qualifying country end products. 

(c) The Contractor agrees that it will 
deliver only domestic end products unless, in 
its offer, it specified delivery of other end 
products in the Buy American Act and 
Balance of Payments Certificate or the Buy 
American Act-Trade Agreements Act- 
Balance of Payments Program Certificate. An 
offer certifying that a qualifying country end 


product will be supplied requires the 
Contractor to deliver a qualifying country end 
product or a domestic end product. 

(d) The offered price of nonqualifying 
country end products must include all 
applicable duty. Generally, when the Buy 
American Act is applicable, each 
nonqualifying country offer is adjusted for the 
purpose of evaluation by adding 50 percent of 
the offer, inclusive of duty. 

(End of clause) 


252.225-7002 Qualifying Country Sources 
as Subcontractors. 


As prescribed in 225.109-70{a), use the 
following clause: 


Qualifying Country Sources as 
Subcontractors (FEB 1991) 

Subject to the restrictions in section 225.872 
of the Defense FAR Supplement, the 
Contractor shall not preclude qualifying 
country sources and U.S. sources from 
competing for subcontracts under this 
contract. 

(End of clause) 


36. Section 252.225—7003 is revised to 
read as follows: 


252.225-7003 information for Duty-Free 
Entry Evaluation. 

As prescribed in 225.109-70(b), use the 
following provision: 


Information for Duty-Free Entry Evaluation 
(FEB 1991) 

(a) Is the offer based on furnishing any 
supplies (i.e., end items, components, or 
material) of foreign origin other than those for 
which duty-free entry is to be accorded 
pursuant to the Duty-Free Entry—Qualifying 
Country End Products and Supplies clause of 
this solicitation? 

Yes({ ) No( } 

(b) If the answer in paragraph (a) is yes, 
answer the following questions: 

(1) Are such foreign supplies now in the 
United States? 

Yes{ ) No{ ) 


(2) Has the duty on such foreign supplies 
been paid? 

Yes( )} No( ) 

(3) If the answer to paragraph (b)(2) is no, 
what amount is included in the offer to cover 
such duty? $___ 

(c) If the duty has not been paid, the 
Government may elect to make award on a 
duty-free basis. If so, the offered price will be 
reduced in the contract award by the amount 
specified in paragraph (b)(3). The Offeror 
agrees to identify, at the request of the 
Contracting Officer, the foreign supplies 
which are subject to duty-free entry. 

(d) Offers will-be evaluated on a duty 
included basis except to the extent that— 

(1) The supplies are qualifying country end 
products as defined in either the Buy 
American Act and Balance of Payments 
Program or in the Buy American Act, Trade 
Agreements Act, and Balance of Payments 
Program clause of this solicitation; or -_ . 

(2) The duty-free price is specified for use 
in the evaluation procedure. 


(End of provision) 
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37. Sections 252.225-7004 through 
252.225-7009 are revised to read as 
follows: 


252.225-7004 Nondomestic Construction 
Materials. 


As prescribed in 225.205-70, use the 
following clause: 


Nondomestic Construction Materials (FEB 
1991) 
The requirements of the Buy American Act 


clause of this contract do not-apply to the 
following items: 


(End of clause) 


252.225-7005 Identification of 
expenditures in the United States. 


As prescribed in 225.305-70, use the 
following clause: 


Identification of Expenditures in the United 
States (FEB 1991) 


(a) On each invoice, voucher, or other 
request for payment under this contract, the 
Contractor shall identify that part of the 
requested payment which represents 
estimated expenditures in the United States. 
The identification— 

(1) May be expressed either as dollar 
amounts or as percentages of the total 
amount of the request for payment. 

(2) Should be based on reasonable 
estimates. 

(3) Shall consist of stating the full amount 


of the payment requested, subdivided into the . 


following categories: 

{i) U.S. end products—expenditures for 
material and equipment manufactured or 
produced in the United States, excluding 
transportation; 

(ii) U.S. services—expenditures for services 
performed in the United States, including 
charges for overhead, other indirect costs, 
and profit; 

(iii) Transportation on U.S. carriers— 
expenditures for transportation furnished by 
U.S. flag, ocean, surface, and air carriers; and 

{iv) Expenditures not identified under 
paragraphs (a)(1), (2), and (3). 

(b) If this contract is principally for 
supplies or if the Contractor is not an 
incorporated concern incorporated in the 
United States, or an unincorporated concern 
having its principal place of business in the 
United States, the amounts identified under 
paragraphs (a)(3) (i), (ii), and (iii) will be 
limited to payments made pursuant to the 
requirements either of the United States 
Products and Services clause, if any, or of 
any other specific provision of this contract 
that obligates the Contractor to acquire 
certain materials, equipment, transportation, 
or services from United States sources. 

(c) Nothing in this clause requires the 
establishment or maintenance of detailed 
accounting records or gives the U.S. 
Government any right to audit the 
Contractor's books.or records. 


(End of clause) 


252.225-7006 Buy American Act—Trade 
Agreements Act—balance of payments 
program certificate. 

As prescribed in 225.407(a)(1), use the 
following provision: 


Buy American Act—Trade Agreements Act— 
Balance of Payments Program Certificate 
(FEB 1991) 

(a) Definitions. Caribbean Basin country 
end product, designated country end product, 
domestic end product, nondesignated country 
end product, qualifying country end product, 
and U.S. made end product have the 
meanings given in the Trade Agreements Act 
or Buy American Act and Balance of 
Payments Program clauses of this solicitation. 

(b) Evaluation. Offers will be evaluated by 
giving preference to U.S. made end products, 
qualifying country end products, designated 
country end products, and Caribbean Basin 
country end products over other end 
products. 

— Certifications. (1) The Offeror certifies 
at— 

(i) Each end product, except the end 
products listed in paragraph (c)(2) of this 
clause, is a domestic end product (as defined 
in the Trade Agreements Act clause of this 
solicitation; and 

(ii) Components of unknown origin are 
considered to have been mined, produced, or 
manufactured outside the United States or a 
qualifying country. 

(2) The Offeror must identify and certify all 
end products that are not domestic end 
products. 

(i) The Offeror certifies that the following 
supplies qualify as “U.S. made end products” 
but do not meet the definition of “domestic 
end product”: 

—________ (insert line item number) 

(ii) The Offeror certifies that the following 

supplies are qualifying country end products: 
(insert line item number) 
{insert country of origin) 

(iii) The Offeror certifies that the following 
supplies qualify as designated country end 
products: 

(insert line item number) 
(insert country of origin) 

(iv) The Offeror certifies that the following 
supplies qualify as Caribbean Basin country 
end products: 

(insert line item number) 
(insert country of origin) 

(v) The Offeror certifies that the following 
supplies are other nondesignated country end 
products. 

(insert line item number) 
(insert country of origin) 
(End of provision) 


252.225-7007 Trade Agreements Act. 


As prescribed in 225.407(a)(2), use the 
following clause: 


Trade Agreements Act (FEB 1991) 


(a) Definitions. 

(1) Caribbean Basin country end product— 

(i) Means an article that— 

(A) Is wholly the growth, product, or 
manufacture of a Caribbean Basin country 
(as defined in section 25.401 of the FAR); or 
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(B) Has, in the case of an article which 
consists in whole or in part of materials from 
another country or instrumentality, been 
substantially transformed into a new and 
different article of commerce with a name, 
character, or use distinct from that of the 
article or articles from which it was so 
transformed. The term includes services 
(except transportation services) incidental to 
its supply, provided that the value of those 
incidental services does not exceed the value 
of the product itself. It does not include 
service contracts as such. 

(ii) Excludes products that are excluded 
from the duty-free treatment for Caribbean 
countries under the Caribbean Basin 
Economic Recovery Act (19 U.S.C. 2703(b)). 
These exclusions presently consist of— 

(A) Textiles and apparel articles that are 
subject to textile agreements; 

(B) Footwear, handbags, luggage, flat 
goods, work gloves, and leather wearing 
apparel not designated as eligible articles for 
the purpose of the Generalized System of 
Preferences under Title V of the Trade Act of 
1974; 

(C) Tuna, prepared or preserved in any 
manner in airtight containers; 

(D) Petroleum, or any product derived from 
petroleum; and 

(E) Watches and watch parts (including 
cases, bracelets, and straps), of whatever 
type including, but not limited to mechanical, 
quartz digital, or quartz analog, if such 
watches or watch parts contain any material 
which is the product of any country to which 
TSUS column 2 rates of duty apply. 

(2) Components, domestic end product, end 
product, foreign end product, nonqualifying 
country, qualifying country, and qualifying 
country end product have the meanings given 
in the Buy American Act and Balance of 
Payments Program clause of this contract. 

(3) Designated country means a country or 
instrumentality designated under the Trade 
Agreements Act of 1979 and listed in section 
25.401 of the Federal Acquisition Regulation 
(FAR). 
~ (4) Designated country end product means 
an article that— 

(i) Is wholly the growth, product, or 
manufacture of the designated country; or 

(ii) Has, in the case of an article which 
consists in whole or in part of materials from 
another country or instrumentality, been 
substantially transformed into a new and 
different article of commerce with a name, 
character, or use distinct from that of the 
article or articles from which it was so 
transformed. The term includes services 
(except transportation services) incidental to 
its supply, provided that the value of those 
incidental services does not exceed the value 
of the product itself. It does not include 
service contracts as such. 

(5) Nondesignated country end product 
means any end product which is not a U.S. 
made end product or a designated country 
end product. 

(6) United States means the United States, 
its possessions, Puerto Rico, and any other 
place subject to its jurisdiction, but does not 
include leased bases or trust territories. 

(7) U.S. made end product means an article 
which is— 
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Ce Wholly the growth, product or 
manufacture of the United States, or 
(ii) In the case of an article which consists 
in whole or in part of materials from another 


character, or use distinct from that of the 
article or articles from which it was so 
transformed. 


(b) This clause implements the Trade 

ts Act of 1979 (19 U.S.C. 2501 et 
seq.), and the Caribbean Basin Initiative as 
provided for in Executive Order 12260 by 
providing a preference for U.S. made end 
products and designated country end 
products over nondesignated country end 
products, except nondesignated country end 
products which are qualifying country end 
products or Caribbean Basin end products. 

(c) The Contractor agrees to deliver under 
this contract only U.S. made end products 
unless, in its offer, it specified delivery of 
qualifying country, designated country, or 
nondesignated country end products in the 
Buy American Act-Trade Agreements Act- 
Balance of Payments Program Certificate 
provision. 

(1) Offerors may not supply a 
nondesignated country end product unless it 
is a qualifying country end product or a 
Caribbean Basin country end product, or a 
national interest waiver has been granted 
under section 302 of the Trade Agreements 
Act of 1979 (see FAR 25.402(c)). 

(2) An offer certifying that a qualifying 
country end product, a designated country 
end product, or a Caribbean Basin country 
end product will be supplied requires the 
Contractor to supply a qualifying country end 
product, a designated country end product, or 
a Caribbean Basin country end product, 
whichever is certified, or, at the Contractor's 
option, a U.S. made end product. 

(d) The offered price of end products listed 
and certified under paragraphs (c)(2) (i) and 
(v) of the Buy American Act-Trade 
Agreements Act-Balance of Payments 
Program Certificate provision of the 
solicitation must include all applicable =: 
The offered price of qualifying country end 
products, designated country end products, 
and Caribbean Basin country end products 
for line items subject to the Trade 
Agreements Act, should not include custom 
fees or duty. 


(End of clause) 


252.225-7008 Supplies to be accorded 
duty-free entry. 

As prescribed in 225.605-70(a), use the 
following clause: 


Supplies to be Accorded Duty-Free Entry 
(FEB 1991) 

In accordance with paragraph (a) of the 
Duty-Free Entry clause and/or paragraph (b) 
of the Duty-Free Entry—Qualifying Country 
End Products and Supplies clause of this 
contract, the following supplies are accorded 
duty-free entry: 


(End of clause) 


Duty-free entry—qualifying 
country end products and supplies. 
As prescribed in 225.605-70(b), use the 
following clause: 


Duty-Free Entry—Qualfying Country End 
Products and Supplies (FEB 1991) 

(a) Definitions. 

Qualifying country and qualifying country 
end products have the meaning given in the 
Buy American Act and Balance of Payments 
Program clause of this contract. 

(b) The requirements of this clause apply to 
this contract and subcontracts, including 
purchase orders, that involve supplies to be 
accorded duty-free entry whether— 

(1) Placed directly with a foreign concern 
as a prime contract; or 

(2) As a subcontractor purchase order 
under a contract placed with a domestic 
concern. 

(c) Except as otherwise approved by the 
Contracting Officer, no amount is or will be 
included in the contract price for duty for— 

(1) End items that are qualifying country 
end products; or 

(2) Supplies (including without limitation, 
raw materials, components, and intermediate 
assemblies) produced or made in qualifying 
countries, that are to be incorporated in the 
end items to be delivered under this contract, 
provided that the end items are manufactured 
in the United States or in a qualifying 
country, except supplies imported into the 
United States before the date of this contract 
or, in the case of supplies imported by a first 
or lower tier subcontractor, before the date of 
the subcontract. 

(d) The Contractor warrants that— 

(1) All qualifying country supplies, for 
which duty-free entry is to be claimed, are 
intended to be delivered to the Government 
or incorporated in the end items to be 
delivered under this contract; and 

(2) The Contractor will pay duty to the 
extent that such supplies, or any portion 
thereof (if not scrap or salvage) are diverted 
to nongovernmental use, other than as a 
result of a competitive sale made, directed, or 
authorized by the Contracting Officer. 

(e) The Government agrees to execute 
duty-free entry certificates and to afford such 
assistance as appropriate to obtain the duty- 
free entry of qualifying country supplies for 
which the shipping documents bear the 
notation specified in paragraph (f) of this 
clause, except as the Contractor may 
otherwise agree. 

(f} All shipping documents submitted to 
Customs, covering foreign end products or 
supplies for which duty-free entry certificates 
are to be issued under this clause, shall— 

(1) Consign the shipments to the 
appropriate— 

(i) Military department in care of the 
Contractor, including the Contractor's 
delivery address; or 

{ii) Military installation; and 

(2) Include the following information— 

{i) Prime contract number, and delivery 
order if applicable; 

(ii) Number of the subcontract/purchase 
order for foreign supplies if applicable; 

(iii) Identification of carrier; 

(iv) The notation: UNITED STATES 
GOVERNMENT, DEPARTMENT OF 
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DEFENSE Duty-Free Entry to be claimed 
pursuant to Section XXII, Chapter 98, 
Subchapter VII, Item 9808.00.30 of the 
Harmonized Tariff Schedule of the United 
States. Upon arrival of shipment at the 
appropriate port of entry, District Director of 
Customs, please release shipment under 19 
CFR part 142 and notify Commander, Defense 
Contract Management Area Operations 
({DCMAO) New York, ATTN: Customs 
Division, International Logistics Office, 201 
Varick Street, New York, New York 10014, for 
execution of Customs Forms 7501,7501A, or 
7506 and any required duty-free entry 
certificates.” (Note: This notation shall be 
used only for direct shipments to a U.S. 
military installation. In cases where the 
shipment will be consigned to other than a 
military installation, e.g., a domestic 
contractor's plant, the shipping document 
notation shall be altered to insert the name 
and address of the contractor, agent or 
broker who will notify Commander, Defense 
Contract Management Area Operations 
(DCMAO) New York, for execution of the 
duty-free certificate.) 

(v) Gross weight in pounds (if freight is 
based on space tonnage, state cubic feet in 
addition to gross shipping weight); 

(vi) Estimated value in U.S. dollars; and 

(vii) Activity Address Number of the 
contract administration office actually 
administering the prime contract, e.g., for 
DCMAO Dayton, DLA8DP. 

(g) Preparation of customs forms. 

(1) Except for shipments consigned to a 
military installation, the Contractor shall 
prepare, or authorize an agent to prepare, any 
custom forms required for the entry of foreign 
supplies in connection with DoD contracts 
into the United States, its possessions, or 
Puerto Rico. Submit the completed customs 
forms to the District Director of Customs with 
a copy to DCMAO NY for execution of any 
required duty-free entry certificates. 
Shipments consigned directly to a military 
installation will be released in accordance 
with 19 CFR 10.101 and 10.102 of the U.S. 
Custom regulations. 

(2) For shipments containing both supplies 
which are to be accorded duty-free entry. and 
supplies which are not, the Contractor shall 
identify on the customs forms those items 
that are eligible for duty-free entry. 

(h) The contractor agrees— 

(1) To prepare (if this contract is placed 
directly with a foreign supplier), or to instruct 
the foreign supplier to prepare, a sufficient 
number of copies of the bill of lading (or other 
shipping document) so that at least two of the 
copies accompanying the shipment will be 
available for use by the District Director of 
Customs at the port of entry; 

(2) To consign the shipment as specified in 
paragraph (f) of this clause; and 

(3} To mark the exterior of all packages as 
follows: 

(i) “UNITED STATES GOVERNMENT, 
DEPARTMENT OF DEFENSE;” and 

(ii) The activity address number of the 
contract administration office actually 
administering the prime contract. 

(i) The Contractor agrees to notify the 
Contracting Officer administering the prime 
contract in writing of any purchase under the 
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ee of qualifying country supplies to be 

ccorded duty-free entry that are to be 
imported into the United States for delivery 
to the Government or for incorporation in end 
items to be delivered to the Government. The 
notice shall be furnished to the contract 
administration office immediately upon 
award to the qualifying country supplier. The 
notice shall contain— 3 

(1) Prime contractor's name, address, and 
CAGE code; 

(2) Prime contract number, and delivery 
order number if applicable; 

(3) Total dollar value of the prime contract 
or delivery order; 

(4} Expiration date of the prime contract or 
delivery order; 

(5) Foreign supplier's name and address; 

(6} Number of the subcontract/purchase 
order for foreign supplies; 

(7) Total dollar value of the subcontract for 
foreign supplies; 

(8) Expiration date of the subcontract for 
foreign supplies; 

(9) List of items purchased; and 

(10) Certification by the purchaser of 
foreign supplies as follows: I certify that all 
supplies for which duty-free entry is to be 
claimed are intended to be delivered to the 
Government or incorporated in the end items 
to be delivered under this contract, and that 
duty shall be paid by the Contractor to the 
extent that such supplies, or any portion (if 
not scrap or salvage} are diverted to 
nongovernmental use other than as a result of 
a competitive sale made, directed or 
authorized by the Contracting Officer; 

(11) The qualifying country; and 

(12) The scheduled delivery date{s). 

(j) This clause does not apply to purchases 
of qualifying country supplies in connection 
with this contract if— 

(1) The qualifying country supplies are 
identical in nature to supplies purchased by 
the Contractor or any subeontractor in 
connection with its commercial business; and 

(2) It is mot economical or feasible to 
account for such supplies so as to ensure that 
the amount of the supplies for which duty- 
free entry is claimed does not exceed the 
amount purchased in connection with this 
contract. 

(k) Fhe Contractor agrees to insert the 
substance of this clause, including this 
paragraph (k) in all subcontracts for supplies. 
Each subcontract shall require the 
subcontractor to identify this contract by 
including its contract number on any shipping 
documents submitted to Customs covering 
supplies for which duty-free entry is to be 
claimed pursuant to this clause. The 
Contractor also agrees that the name and 
address of the Contracting Officer 
administering the prime contract (name and 
address of the contract administration office 
cognizant of the prime contract), and its 
activity address number {Appendix G of the 
Defense FAR Supplement), and the 
information required by paragraphs (i}{1), (2), 
and (3) of this clause will be included in 
applicable subcontracts. 


(End of clause) 


38. Section 252.225-7010 is revised to 
read as follows: 


§ 252.225-7010 Duty-free entry— 
additional provisions. 


As prescribed in 225.605-70fc}, use the 
following clause: 


Duty-Free Entry—Additional Provisions (FEB 
1991) 

(a) The requirements of this clause 
supplement the Duty-Free Entry clause of this 
contract. Both of these clauses apply to this 
contract and subcontracts, includi 
purchase orders, that involve supplies to be 
accorded duty-free entry whether placed— 

(1) Directly with a foreign concern as a 
prime contract; or 

(2) As a subcontractor purchase order 
under a contract with a demestic concern. 

(b) The Contractor shall send the 
notification required by paragraph (b)(1) of 
the Duty-Free Entry clause of this contract to 
the Contracting Officer administering this 
contract. 

(c) In addition to any data required by 
paragraph (b){1) of the Duty-Free Entry 
clause, the Contractor shall furnish the 
following for alf foreign supplies to be 
imported pursuant to paragraphs (a) or (b) of 
the Duty-Free Entry clause. Furnish this 
information to the Contracting Officer 
administering the prime contract immediately 
upon award of any contract or subcontract 
involving supplies to be accorded duty-free 
entry. 

(1} Prime contractor’s name, address, and 
CAGE code; 

(2} Prime contract number plus delivery 
order number, if applicable; 

(3) Total dollar value of the prime contract 
or delivery order; 

(4) Expiration date of the prime contract or 
delivery order; 

(5) Foreign supplier’s name and address; 

(6) Number of the subcontract/purchase 
order for foreign supplies; 

(7) Total dollar value of the subcontract for 
foreign supplies; 

(8) Expiration date of the subcontract for 
foreign supplies; 

(9) List of items purchased; and 

(10) Certification by the purchaser of 
foreign supplies as follows: I certify that all 
supplies for which duty-free entry is to be 
claimed are to be delivered to the 
Government or incorporated in the end items 
to be delivered under this contract, and that 
duty shall be paid by the Contractor to the 
extent that such supplies, or any portion (if 
not serap or salvage) are diverted to 
nongovernmental use other than as a result of 
a competitive sale made, directed, or 
authorized by the Contracting Officer. 

(d) Fhe Contractor agrees to incorporate 
the substance of this clause, including this 
paragraph (d), in any subcontract (including 
purchase orders) in accordance with 
paragraph (i) of the Duty-Free Entry clause of 
this contract. The Contractor agrees that the 
name and address of the Contracting Officer 
administering the prime contract (name and 
address of the contract administration office 
cognizant of the prime contract and its 
activity address number (Appendix G of the 
Defense FAR Supplement)} and the 
information required by paragraphs (ce)f2), (2). 
and (3) of this clause will be included in 
applicable subcontracts. 


ac? To properly complete the ey 
document instructions as required by 
paragraph (f) of the Duty-Free Entry clause, 
the Contractor shall insert Defense Contract 
Management Area Operations (DCMAO} 
New York, ATTN: Chief, Customs Division, 
International Logistics Office, 201 Varick 
Street, New York, New York 10014, as the 
cognizant contract administration office {for 
paragraph (f} only} im those cases when the 
shipment is consigned directly to a military 
installation. When the shipment will be 
consigned to a location other than a military 
installation, e-g., a domestic contractor's 
plant, change the shipping document notation 
required by paragraph (f} of the clause to 
insert the name and address of the 
Contractor, agent or broker that will prepare 
the customs documentation for execution of 
the Duty-Free Entry certificates. In either 
case, the shipping documents will contain the 
following items in addition to those required 
by paragraph ff} of the Duty-Free Entry 
clause: 

(1) Delivery order number on the 
Government prime contract, if applicable; 

(2) Number of the subcontract/purchase 
order for foreign supplies, if applicable; 

(3) Activity address number of the contract 
administration office actually administering 
the prime contract, e.g., for DCMAO Dayton, 
DLAS8DP. 

(f} Except for shipments consigned to a 
military installation, the Contractor shall 
prepare, or authorize an agent to prepare, any 
customs forms required for the entry into the 
United States, its possessions, or Puerta Rico 
of foreign supplies in connection with DoD 
contracts. The Contractor shall submit the 
completed customs forms to the District 
Director of Customs with a copy to DCMAO 
for execution of any required duty-free entry 
certificates. For shipments containing both 
supplies which are to be accorded duty-free 
entry and supplies which are not, the 
Contractor shall identify on the customs 
forms those items which are eligible for duty- 
free entry under the provisions of the Duty- 
Free Entry clause. consigned 
directly to a military installation will be 
released in accordance with 19 CFR 10.101 
and 10.102 of the U.S, Customs regulations. 

(g) The Contractor shalt ensure that all 
exterior containers are marked in accordance 
with paragraph (g) of the Duty-Free Entry 
clause, including the following additional 
data— 

(1) “UNITED STATES GOVERNMENT, 
DEPARTMENT OF DEFENSE;” and 

(2) The activity address number for the 
contract administration office actually 
administering the prime contract. 

(End of clause) 


252.225-7011 [Removed] 


39. Section 252.225—7011 is removed. 


40. Section 252.225-7011 is revised to 
read as follows: 


252.225-70T1 Certification and agreement 
by contractors currently producing 
petroleum products in Angola. 

As prescribed in 225.704-70, use the 
following clause: 





Certification and Agreement by Contractors 
Currently Producing Petroleum Products in 
Angola (FEB 1991) 

(a) Definition. 

Petroleum product means natural or 
synthetic crude; blends of natural or 
synthetic crude; and products refined or 
derived from natural or synthetic crude or 
from such blends. 

(b) Under section 316 of the National 
Defense Authorization Act for Fiscal Year 
1987, Pub. L. 99-661, the Department of 
Defense may not purchase Angolan 
petroleum products from companies 
producing oil in Angola unless a waiver is 
granted by the Secretary of Defense, or 
designee. 

(c) Any Offeror producing a petroleum 
product in Angola, or who hasan affiliate, 
subsidiary, or partnership enterprise 
producing a petroleum product in Angola, 
may be ineligible for award under this 
solicitation if it intends to use a petroleum 
product of Angolan origin in the performance 
of any resultant contract. An Offeror 
producing a petroleum product in Angola or 
who has an affiliate, subsidiary, or 
partnership enterprise producing oil in 
Angola must complete the certification in 
paragraph (d) of this clause. 

(d) Certification. 

The Offeror certifies that the petroleum 
product to be supplied under any contract 
resulting from this solicitation ( ) DOES 
( ) DOES NOT contain any Angolan 
petroleum product or any product derived 
from Angolan oil. 

(e) Agreement. 

Offerors required by paragraph (c) of this 
clause to complete the certification in 
paragraph (d) and who certify in paragraph 
(d) that the petroleum product to be supplied 
does not contain any Angolan petroleum 
product agree that the petroleum product to 
be supplied under any resulting contract will 
not contain any Angolan petroleum product 
or any product derived from Angolan oil. 


(End of clause) 


41. Section 252.225-7012 is revised to 
read as follows: 


252.225-7012 Preference for certain 
domestic commodities. 


As prescribed in 225.7002-4(a), use the 
following clause: 


Preference for Certain Domestic Commodities 
(FEB 1991) 

(a) The Contractor agrees to deliver under 
this contract only such of the following 
articles that have been grown, reprocessed, 
reused, or produced in the United States, its 
possessions, or Puerto Rico— 

(1) Food; 

(2) Clothing; 

(3) Tents, tarpaulins, or covers; 

(4) Cotton and other natural fiber products; 

(5) Woven silk or woven silk blends; 

(6) Spun silk yarn for cartridge cloth; 

(7) Synthetic fabric, and coated synthetic 
fabric; 

(8) Canvas products; 

(S) Wool (whether in the form of fiber or 
yarn or contained in fabrics, materials, or 
manufactured articles); or 


(10) Any item of individual equipment 
manufactured from or containing such fibers, 
yarn, fabrics, or materials. 

(b) This clause does not apply— 

(1) To the extent the Secretary has 
determined that a satisfactory quality and 
sufficient quantity of such articles cannot be 
acquired as and when needed at U.S. market 
prices; 

(2) To foods which have been 
manufactured or processed in the United 
States, its possessions, or Puerto Rico; or 

(3) To chemical warfare protective clothing 
produced in the countries listed in subsection 
225.872-1 of the Defense FAR Supplement. 


(End of clause) 


42. Section 252.225-7013 is revised to 
read as follows: 


252.225-7013 Domestic wool preference. 


As prescribed in 225.7002-4(b), use the 
following provision: 


Domestic Wool Preference (FEB 1991) 


Preference wili be given in evaluation of 
offers under this solicitation to wool grown, 
reprocessed, reused, or produced in the 
United States, its possessions, or Puerto Rico, 
to the extent that articles containing such 
wool can be acquired when needed at U.S. 
market prices. 

(a) If, on the date set for receipt of offers 
the average market price of domestic wool of 
usable grades (as reported by grade in the 
four issues of the Department of Agriculture 
“Market News” immediately preceding the 
date for receipt of offers) is— 

(1) Not more than ten percent above the 
average of the prices (for usable grades) 
which reflect the current incentive price 
established by the Secretary of Agriculture, 
award will be made only on offers for 
domestically produced articles of which the 
wool component is 100 percent domestic 
wood; provided, that such offers are - 
reasonable and otherwise acceptable. 

(2) More than ten percent above the 
average of the prices (for usable grades) 
which reflect the current incentive price, or to 
the extent that the Government's requirement 
cannot be filled by awards based on 
paragraph (a)(1) of this clause, offers will be 
evaluated by— 

(i) Adding a factor of $_____ per yard or 
per item to offers of articles of wool of which 
the wool component is 100 percent foreign 
wool; and 

(ii) Adding that part of the factor in 
paragraph (a)(2)(i) of this clause which is in 
direct proportion to the percentage of foreign 
wool to offers of articles of which the wool 
component is a blend of domestic and foreign 
wool. 

(b) For the purpose of paragraph (a) of this 
clause— 

(1) The average market price of domestic 
wool of usable grades is the average market 
price of the representative grades in 
subsection 225.7002-3 of the Defense FAR 
Supplement. 

(2) The average of the prices which reflect 
the current incentive price established by the 
Secretary of Agriculture is the average of the 
prices in subsection 225.7002-3 of the Defense 
FAR Supplement for the category of wool. 
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(3) The evaluation factor is subject to 
adjustment at the date set for receipt of offers 
in accordance with subsection 225.7002-3 of 
the Defense FAR Supplement. 

(c) While offers of articles of wool may be 
considered and evaluated, all stages of. 
manufacturing of wool (whether foreign or 
domestic) must be performed in the United 
States, its possessions, or Puerto Rico, as 
required by the Preference for Certain 
Domestic Commodities clause of this 
contract. This requirement is satisfied as to 
wool noils, reprocessed or reused wool if the 
reprocessing (i.e., garnetting or combing) and 
ensuing manufacture is performed in the 
United States, its possessions, or Puerto Rico. 

(d) The Secretary has determined that, to 
the extent that any foreign wool is used 
under an award made pursuant to paragraph 
(a) of this clause, a satisfactory quality and 
sufficient quantity of domestic wool cannot 
be acquired as and when needed at U.S. 
market prices. 


(End of provision) 
43. Section 252.225-7014 is revised to 
read as follows: 


252.225-7014 Preference for domestic 
specialty metals. 


As prescribed in 225.7002-4(c), use the 
following clause: 


Preference for Domestic Specialty Metals 
(FEB 1991) 

(a) Definition. 

Speciality Metals means— 

(1) Steel— 

(i) Where the maximum alloy content 
exceeds one or more of the following limits: 
manganese, 1.65 percent; silicon, 0.60 percent; 
or copper, 0.60 percent; or : 

(ii) Which contains more than 0.25 percent 
of any of the following elements: aluminum, 
chromium, cobalt, columbium, molybdenum, 
nickel, titanium, tungsten, or vanadium; 

(2) Metal alloys consisting of nickel, iron- 
nickel, and cobalt base alloys containing a 
total of other alloying metals (except iron) in 
excess of ten percent; 

(3) Titanium and titanium alloys; or 

(4) Zirconium and zirconium base alloys. 

(b) The Contractor agrees that any 
specialty metals incorporated in articles 
delivered under this contract will be melted 
in the United States, its possessions, or 
Puerto Rico. 
an This clause does not apply to the extent 

at— 

(i) The Secretary or designee determines 
that a satisfactory quality and sufficient 
quantity of such articles cannot be acquired 
when needed at U.S. market prices; 

(2) The acquisition is for an end product of 
a country listed in subsection 225.8721 of the 
Defense FAR Supplement; or 

(3) The acquisition is necessary to comply 
with agreements with foreign governments 
requiring the United States to purchase 
supplies from foreign sources to offset sales 
made by the U.S. Government or U.S. firms 
under approved programs. 


(End of clause} 
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Alternate I (FEB 1991) 


As prescribed in 225.7002-4(c), use the 
basic clause with the following paragraph (d): 
(d) The Contractor agrees to include this 
clause, including this paragraph (d), in every 
subcontract or purchase order unless the item 
being purchased contains no specialty 
metals. 

44. Section 252.225-7015 is revised to 
read as fallows: 


252.225-7015 . Preference for domestic 
hand or measuring tools. 


As prescribed in 225.7003-2, use the 
following clause: 


Preference for Domestic Hand or Measuring 
Tools (FEB 1991) 


The Contractor agrees to deliver under this 
contract only hand or measuring tools 
produced in the United States or its 
possessions. 


(End of clause) 


45. Section 252.225-7016 is revised to 
read as follows: 


252.225-7016 Restriction of acquisition of 
foreign machine tcols. 


As prescribed in 225.7004-5(a), use the 
following clause: 


Restriction on Acquisition of Foreign 
Machine Tools (FEB 1991) 

(a) For the purpose of this clause, a 
machine tool is considered to be of United 
States or Canadian origin if— 

(1) It is manufactured im the United States 
or Canada; and 

(2} The cost of its components 
manufactured in the United States or Canada 
exceeds 50 percent of the cost of all its 
components. The cost of components 
includes transportation costs to the place of 
incorporation into the end item and duty 
(whether or not a duty-free entry certificate 
may be issued). 

(b} Machine tools within the Federal supply 
classifications listed in 225.7004-1{a) of the 
Defense FAR Supplement, delivered as end 
items, shall be of United States or Canadian 
0 


rigin. 

{c} Machine tools in the asterisked Federal 
stock classes are not subject to the restriction 
in paragraph (b), unless purchased using FY 
1989 funds. 


(End of clause) 


Alternate I (FEB 1991) 

As prescribed in 225.7004-5(a}, substitute 
the following paragraph (b) for paragraph (b) 
of the basic clause. 

{b} Machine tools within the Federal supply 
classifications listed in 225.7004-1(a} of the 
Defense FAR Supplement, to be delivered as 
an end item or acquired by the Contractor on 
behalf of the Government, and to which title 
will vest in the Government, shall be of 
United States or Canadian origin. 


46. Section 252.225-7017 is revised to 
read as follows: 


252.225-7017 Restriction on acquisition of 
foreign vaives. 


As prescribed in 225.7004—5{b), use the 
following clause: 


Restriction on Acquisition of Foreign Valves 
(FEB 1991) 

(a) For the purpose of this clause, a valve is 
considered to be of United States or 
Canadian origin if— 

(1} It is manufactured in the United States 
or Canada; and 

(2) The cost of its components 
manufactured in the United States or Canada 
exceeds 50 percent of the cost of all its 
components. The cost of components 
includes transportation costs to the place of 
incorporation into the end item and duty 
(whether or not a duty-free entry certificate 
may be issued). 

(b) The Contractor agrees that valves used 
in piping for naval surface ships and 
submarines within Federal supply 
classifications 4810 (valves, powered) and 
4820 (valves, non-powered) delivered as end 
items under this contract shall be of United 
States or Canadian origin. 

(End of clause} 

47. Section 252.225-7018 is revised to 

read as follows: 


252.225-7018 Notice of prohibition of 
certain contracts with foreign entities for 
the conduct of strategic defense initiative 
RDTE. 


As prescribed in 225.7011-5, use the 
following provision: 

Notice of Prohibition of Certain Contracts 
with Foreign Entities for the Conduct of 
Strategic Defense Initiative RDTE. (FEB 1991) 

{a} Definitions. 

(1) Competent means the ability of an 
offeror to satisfy the requirements of the 
solicitation. This determination is based on a 
comprehensive assessment of each offeror’s 
proposal including consideration of the 
specific areas of evaluation criteria in the 
relative order of importance described in the 
solicitation. 

(2} Foreign firm means a business entity 
owned or controlled by one or more i 
nationals or a business entity in which more 
than 50 percent of the stock is owned or 
controlled by one or more foreign nationals. 

(3) U.S. firm means a business entity other 
than a@ foreign firm. 

(b} This provision implements Section 222 
of the Defense Authorization Act for F¥s 1988 
and 1989 (Pub. L. 100-180) prohibiting the 
award of certain contracts, for the conduct of 
Strategic Defense Initiative (SDI) Program 
Tesearch, development, test, or evaluation 
(RDTE), to foreign governments or firms. 

(c} Except as provided in paragraph (d} of 
this provision, any funds appropriated to, or 
for the use of, the DoD, may not be used to 
enter into or carry out any contract, including 
any contract awarded as a result of a broad 
agency announcement (BAA), with a foreign 
government or firm if the contract provides 
for the conduct of RDTE in connection with 
the SDL Foreign governments and firms, 
however, are encouraged to submit offers 
since this provision is not intended to restrict 
SDI access to unique foreign expertise when 
contract performance requires a level of 


competency unavailable in the United States. 

(d) The prohibition does not apply to a 
foreign government or firm if— 

(1) The contract wilt be performed within 
the United States; 

(2) The contract is exclusively for RDTE in 
connection with antitactical ballistic missile 
systems; 

(3) The foreign government or firm agrees 
to share a substantial portion of the total 
contract cost. The foreign share is considered 
substantial where it is equitable with respect 
to the relative benefits to be derived from the 
contract by the United States and the foreign 
parties. For example, if the contract is more 
beneficial to the foreign party, its share of the 
costs should be correspondingly higher: or 

(4) The U.S. Government determines that 
the contract cannot be competently 
performed by a U.S. firm at a price equal to 
or less than the price at which the RDTE can 
= performed by a foreign government or 

irm. 

(e) The Offeror hereby certifies that (__ } 
it (__) is is not a U.S. firm. 

(End of provision) 


48. Sections 252.225-7019 and 
252.225-7020 are revised to read as 
follows: 


252.225-7019 Restriction on acquisition of 
foreign anchor and mooring chain. 


As prescribed in 225.7012-3{b}, use the 
following clause: 


Restriction on Acquisition of Foreign Anchor 
and Mooring Chain (FEB 1991) 

(a} Welded shipboard anchor and mooring 
chain (four inches in diameter and under) 
contained in items delivered under this 
contract shall be manufactured in the United 
States. 

(b} The Contractor shall include this clause, 
including this paragraph (b), in all 
subcontracts, unless the items acquired 
contain none of the restricted welded 
shipboard anchor and mooring chain. 

(End of clause) 


252.225-7020 Restriction on acquisition of 
foreign anchor and mooring chain—Fiscal 
Year 1988. 


As prescribed in 225.7012-3(b), use the 
following clause: 


Restriction on Acquisition of Foreign Anchor 
and Mooring Chain—Fiscal Year 1988 (FEB 
1991) 


(a) Welded shipboard anchor and mooring 
chain (four inches in diameter and under} 
contained in items delivered under this 
contract shall be manufactured in the United 
States or Canada. 

(b) The Contractor may request a waiver 
under subsection 225.7012-2 of the Defense 
FAR Supplement if adequate domestic 
supplies of welded shipboard anchor and 
mooring chain are unavailable to meet the 
contract delivery schedule. 

(c) The Contractor shall include this clause, 
inchuding this paragraph (c), in all 
subcontracts, unless the items acquired 
contain none of the restricted welded 
shipboard anchor and mooring chain. 

(End of clause) 





ef es 


49. Section 252.225-7021 is revised to 
read as follows: 


252.225-7021 Restriction on acquisition of 
As prescribed in 225.7013-2, use the 
following clause: 


Restriction on Acquisition of Polyacrylonitrile 
(PAN) Based Carbon Fiber (FEB 1991) 


(a) This clause applies only if the end 
product furnished under this contract 
contains polyacrylonitrile carbon fibers 
(alternatively referred to as PAN-based fibers 
or PAN-based graphite fibers). 

(b) PAN carbon fibers contained in the end 
product shal! be manufactured in the United 
States or Canada using PAN precursor 
produced in the United States or Canada. 

(c) The Contracting Officer may waive the 
requirement in paragraph (b) in whole or in 
part. The Contractor may request a waiver 
from the Contracting Officer by identifying 
the circumstances and including a plan to 
qualify domestic or Canadian sources 
expeditiously. 

(End of clause) 


50-51. Section 252.225-7022 is added 
to read as follows: 


252.225-7022 Foreign source restrictions. 


As prescribed in 225.7105, use the 
following clause: 


Foreign Source Restrictions (FEB 1991) 


(a) Definitions. 

(1) Antifriction bearings means bearings. 

(2) Commercial product means a product, 
such as an item, material, component, 
subsystem, or system sold or traded to the 
general public in the course of normal 
business operations at prices based on 
established catalog or market prices. It does 
not include items designed or developed 
under a Government contract or bearings and 
bearing components. 

(3) Domestic manufacture means— 

(i) For antifriction bearings, wholly 
manufactured in the United States or Canada. 
When a bearing assembly is involved, all 
components of the assembly must be wholly 
manufactured in the United States or Canada. 
Unless otherwise specified, raw materials, 
such as preformed bar, tube, or rod stock and 
lubricants, need not be domestically mined or 
produced. ; 

(ii) For forging items, manufactured in the 
United States or Canada if the Canadian 
firm— 

(A) Normally produces similar items or is 
currently producing the item in support of 
DoD contracts (as prime or subcontractor); 
and 

(B) Agrees to become (upon receiving a 
contract/order) a planned producer under 
DoD’s Industrial Preparedness Program (IPP), 
if it is not already a planned producer for the 
item. 

(iii) For high carbon ferrochrome (HCF), 
manufactured in the United States regardless 
cf source of the chrome ore. 

(iv) For high-purity silicon, manufactured in 
the United States or Canada. When an item 
or subassembly containing high-purity silicon 
is involved, all such high-purity silicon 


incorporated in the item or subassembly must 
also have been manufactured in the United 
States or Canada. 

(v) For miniature and instrument ball 
bearings, manufactured in the United States 
or Canada and, when a ball bearing assembly 
is involved, all components of the bearing 
must also have been manufactured in the 
United States or Canada; and 

(vi) For precision components for 
mechanical time devices, manufacture in the 
United States or Canada, and, when a 
mechanical timing assembly is involved, all 
precision components of the assembly must 
also have been manufactured in the United 
States or Canada. 

(4) Forging items means— 


Shipboard forged All. 
anchor chain. 

Ship propulsion shafts....) Excludes service and land- 
ing craft shafts. 

Periscope All. 

Ring forgings for bull All greater than 
inches in diameter. 

Preform, gun tube, muzzie 
brake, and breach ring 
forgings. 
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gears. 

Large caliber, thick- 
wailed cannon 
(105mm through 8- 
inch forgings). 

60mm and 81mm 
mortar forgings. 

Small caliber weapons 
forgings. 


Bipod, base plate, and 
body yoke forgings. 

Barrel extensions, bolts, 
receivers, _sights/han- 
dies, etc. 

Turret rings, road arms, 
final drive gears, shafts, 
track shoes, axle shafts, 
flywheels, connecting 


Tank and automotive 
forgings. 


rods, crankshafts, road- 
wheels, spindles, torsion 
bars. 


(5) High carbon ferrochrome (HCF) means 
ferrochromium alloy that contains three 
percent or more carbon and 50 percent or 
more chromium. 

(6) High-purity silicon means N or P type 
with a resistivity greater than 3000 ohm- 
centimeter. 


(7) Miniature and instrument ball bearings 


means all rolling contact ball bearings with a 
basic outside diameter (exclusive of flange 
diameters) of 30 millimeters or less, 
irrespective of material, tolerance, 
performance, or quality characteristics. 

(8) Precision components for mechanical 
time devices are parts which closely relate so 
that precise control and selection of working 
production tolerances can be maintained to 
accomplish the desired function and 
reliability. In terms of accuracy, such 
precision components have total tolerances 
under 0.003 inches, eccentricities less than 
0.0015 inches, and surface finishes better than 
65 rms. Examples of such precision 
components include: gears, pinions, posts, 
and plates. ; 

(b) The Contractor agrees that end items 
and their components delivered under this 
contract shall contain antifriction bearings, 
forging items, high carbon ferrochrome, high- 
purity silicon, miniature and instrument ball 
bearings, and precision components for 
mechanical time devices that are of domestic 
manufacture only. 
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(c) The restrictions in paragraph (b) of this 
clause may be waived upon request from the 
Contractor in accordance with the provisions 
of section 225.7104 of the Defense FAR 
Supplement. If the restriction is waived for 
miniature and instrument ball bearings or 
precision components for mechanical time 
devices, the Contractor agrees to acquire a 
like quantity and type of domestic 
manufacture for nongovernment use. 

(d) The restrictions in paragraph (b) do not 
include forgings for commercial vehicles, 
such as commercial cars and trucks, or to 
noncombat support military vehicles. 

(e) The Contractor agrees to retain records 
showing compliance with these restrictions 
until 3 years after final payment and to make 
records available upon request of the 
Contracting Officer. : 

(f} The Contractor agrees to insert this. 
clause, including this paragraph (f), in every 
subcontract and purchase order issued in 
performance of this contract, unless items 
purchased contain none of the restricted 
items. 

(End of clause) 


52. Section 252.225-7023 is revised to 
read as follows: 


252.225-7023 Overseas distribution of 
defense subcontracts. 


As prescribed in 225.7203, use the 
following clause: 


Overseas Distribution of Defense 
Subcontracts (FEB 1991) . 


(a) The Contractor shall submit a 
Subcontract Report of Foreign Purchases on 
DD Form 2139 for each subcontract over 
$25,000 and subcontract modification over 
$25,000, if the location of the producer of the 
supplies, or provider of the services, is 
outside the United States. 

(b) Submit the report to: Director, Foreign 
Contracting, OASD(P&L)(P), Pentagon, 
Washington, DC 20301-3060. ; 

(c) Copies of DD Form 2139 may be 
obtained from the Contracting Officer. 

(d) If the Contractor maintains information 
on foreign subcontracts in an automated data 
base, it may submit the information required 
in paragraph (a) in a report format 
compatible with its automated system. In all 
cases, however, the report shall include all of 
the information required by the DD Form 
2139. 

(e) The Contractor shall submit the report 
within ten days of the end of each calendar 
year quarter, current as of the last day of 
such quarter. 

(f) The Contractor shall include a provision 
substantially similar to this in all first-tier 
subcontracts over $100,000 except 
subcontracts for ores, natural gases, utilities, 
petroleum products and crudes, timber (logs), 
and subsistence. Identify the prime contract 
number to the subcontractor for reporting 
purposes. 

(End of clause) 


53. Section 252.225-7024 is revised to read 
as follows: 
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_ 252.225-7024 Limitation on sales 
commissions and fees. 


As prescribed in 225.7308(a), use the 
following clause: 


Limitation on Sales Commissions and Fees 
(FEB 1991) 

Unless the sales commission and fee have 
been identified and payment approved in 
writing by the Government of 
—____ before contract award, 
the following provisions, as appropriate, shall 


apply— 

(a) For firm-fixed-price contracts or fixed- 
price contracts with economic price 
adjustment, the Contractor certifies that the 
contract price (including any subcontracts) 
does not include any direct or indirect cost of 
sales commissions or fees for contractor sales 
representatives for solicitation or promotion 
or otherwise to secure the conclusion of the 
sale of any of the supplies or services called 
for by this contract to the Government of 


(b) For all other types of contracts, 
notwithstanding any other provision of this 
contract, any direct or indirect cost of sales 
commissions or fees for Contractor (or 
subcontractor) sales representatives for 
solicitation or promotion or otherwise to 
secure the conclusion of the sale of any of the 
supplies or services called for by this 

contract to the Government of 
~_ are an unallowable 
item of cost under this contract. 

(End of clause) 


54. Section 252.225-7025 is revised to 
read as follows: 


252.225-7025 Exclusionary policies and 
practices of foreign governments. 

As prescribed in 225.7308(b), use the 
following clause: 


Exclusionary Policies and Practices of 
Foreign Governments (FEB 1991) - 


No person, partnership, corporation, or 
other entity performing functions pursuant to 
this contract, shall, in employing or assigning 
personnel to participate in the performance of 
any such function, whether in the United 
States or abroad, take into account the 
exclusionary policies or practices of any 
foreign government where such policies or 
practices are based on race, religion, national 
origin, or sex. 

(End of clause) 


252.237-7000 [Removed] 
55. Section 252.237-7000 is removed. 


252.237-7100 [Redesignated as 252.237- 
7000] 

56. Section 252.237-7100 is 
redesignated as 252.237-7000 and 
revised to read as follows: 
252.237-7000 Award to single offeror. 

As prescribed in 237.7004(a), use the 
following provision: 


Award to Single Offeror (FEB 1991) 


(a) Award shall be made to a single offeror. 

(b) Offerors shall include unit prices for 
each item. Failure to include unit prices for 
each item will be cause for rejection of the 
entire offer. 


(c) The Government will evaluate offers on 
the basis of the estimated quantities shown. 

(d) Award will be made to that responsible 
offeror whose total aggregate offer is 
determined to be in the best interest of the 
Government. 


(End of provision) 


252.237-7101 [Removed] 
57. Section 252.237-7101 is removed. 


252.237-7102 [Redesignated as 252.237- 
7001] 


58. Section 252.237-7102 is 
redesignated as 252.237-7001 and 
revised to read as follows: 


252.237-7001 Requirements. 


As prescribed in 237.7004(b), use the 
folowing clause: 


Requirements (FEB 1991) 

(a) Except as provided in paragraphs (c) 
and (d) of this clause, the Government will 
order from the Contractor all of its 
requirements in the area of performance for 
the supplies and services listed in the 
schedule of this contract. 

(b) Each order will be issued as a delivery 
order and will list— 

(1) The supplies or services being ordered; 

(2) The quantities to be furnished; 

(3) Delivery or performance dates; 

(4) Place of delivery or performance; 

(5) Packing and shipping instructions; 

(6) The address to send invoices; and 

(7) The funds from which payment will be 
made. 

(c) The Government may elect not to order 
supplies and services under this contract in 
instances where the body is removed from 
the area for medical, scientific, or other 
reason. 

(d) In an epidemic or other emergency, the 
contracting activity will not require services 
greater than the capacity of the Contractor's 
facilities. 

(e) Contracting Officers of the following 
activities may order services and supplies 
under this contract— 


(End of clause) 


252.237-7103 [Redesignated as 252.237- 
7002) 

59. Section 252.237-7103 is 
redesignated as 252.237-7002 and 
revised to read as follows: 


252.237-7002 Area of performance. 


As prescribed in 237.7004(b), use the 
following clause: 


Area of Performance (FEB 1991) 


(a) The area of performance is as specified 
in the contract. 

(b) The Contractor shall take possession of 
the remains at the place where they are 
located, transport them to the Contractor’s 
place of preparation, and later transport them 
to a place designated by the Contracting 
Officer. 
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(c) The Contractor will not be reimbursed 
for transportation when both the place where 
the remains were located and the delivery 
point are within the area of performance. 

(d) If remains are located outside the area 
of performance, the Contracting Officer may 
place an order with the Contractor under this 
contract or may obtain the services 
elsewhere. If the Contracting Officer requires 
the Contractor to transport the remains into 
the area of performance, the Contractor shall 
be paid the amount per mile in the schedule 
for the number of miles required to transport 
the remains by a reasonable route from the 
point where located to the boundary of the 
area of performance. 

(e) The Contracting Officer may require the 
Contractor to deliver remains to any point 
within 100 miles of the area of performance. 
In this case, the Contractor shall be paid the 
amount per mile in the schedule for the 
number of miles required to transport the 
remains by a reasonable route from the 
boundary of the area of performance to the 
delivery point. 


(End of clause) 


252.237-7104 through 252.237-7 106 
[Removed] 


60. Sections 252.237-7104 through 
252.237-7106 are removed. 


252.237-7107 [Redesignated as 252.237- 
7003] 

61. Section 252.237-7107 is 
redesignated as 252.237-7003 and 
revised to read as follows: 


252.237-7003 Performance and delivery. 


As prescribed in 237.7004(b), use the 
following clause: 


Performance and Delivery (FEB 1991) 


(a) The Contractor shall furnish the 
material ordered and perform the services 
specified as promptly as possible but not 
later than 36 hours after receiving notification 
to remove the remains, excluding the time 
necessary for the Government to inspect and 
check results of preparation. 

(b) The Government may, at no additional 
charge, require the Contractor to hold the 
remains for an additional period not to 
exceed 72 hours from the time the remains 
are casketed and final inspection completed. 


(End of clause) 


252.237-7108 [Redesignated as 252.237- 
7004] 

62. Section 252.237-7108 is 
redesignated as 252.237-7004 and 
revised to read as follows: 


252.237-7004 Subcontracting. 


As prescribed in 237.7004(b), use the 
following clause: 


Subcontracting (FEB 1991) 


The Contractor shall not subcontract any 
work under this contract without the 
Contracting Officer's written approval. This 
clause does not apply to contracts of 
employment between the Contractor and its 
personnel. 


(End of clause) 





252.237-7 109 through 252.237-7113 
[Redesignated as 252.237-7005 through 
252.237-7009] 

63. Sections 252.237-7109 through 
252.237-7113 are redesignated as 
252.237-7005 252.237-7009 and 
revised to read as follows: 


252.237-7005 Termination for default. 
As prescribed in 237.7004(b), use the 
oliowing clause: 


Termination for Default (FEB 1991) 
(a) This clause supplements and is in 


addition to the Default clause of this contract. 


(b) The Contracting Officer may terminate 
this contract for default by written notice 
without the ten day notice required by 
paragraph (a)(2) of the Default clause if— 

(1) The Contractor, through circumstances 
reasonably within its control, performs any 
act under this contract, or fails in the 

nce of any service under this 
contract and the act or failures may 
reasonably be considered to reflect discredit 
upon the Department of Defense in fulfilling 
its responsibility for proper care of remains; 

(2) The Contractor solicits relatives or 
friends of the deceased to purchase supplies 
or services not under this contract. (The 
Contractor may furnish supplies or arrange 
for services not under this contract, only if 
representatives of the deceased voluntarily 
request, select, and pay for them.); 

(3) The services or any part of the services 
are performed by anyone other than the 
Contractor or the Contractor’s employees 
without the written authorization of the 
Contracting Officer; 

(4) The Contractor refuses to perform the 
services required for any particular remains; 
or 

(5) The Contractor mentions or otherwise 
uses this contract in its advertising in any 
way. 

(End of clause} 


252.237-7006 Group interment. 

As prescribed in 237.7004{b), use the 
following clause: 
Group Interment (FEB 1991) 

The Government will pay the Contractor 
for supplies and services provided for 


remains interred as a group on the basis of 
the number of caskets furnished, rather than 


on the basis of the number of persons in the 
group. 
(End of clause) 
252.237-7007 Permits. 

As prescribed in 237.7004{b), use the 
following clause: 
Permits (FEB 1991) 

The Contractor shall obtain and furnish all 


necessary health department and shipping 


permits at no additional cost to the 
Government. The Contractor shall ensure 


that all necessary health department permits 
are in order for disposition of the remains. 
(End of clause) 
252.237-7008 Facility requirements. 

As prescribed in 237.7004(b), use the 
following clause: 
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Facility Requirements (FEB 1991) 

(a) The Contractor's building shall have 
complete facilities for maintaining the highest 
standards of solemnity, reverence, assistance 
to the family, and prescribed ceremonial 
services. 

(b) The Contractor's preparation room shall 
be clean, sanitary, and adequately equipped. 

(c) The Contractor shall have, or be able to 
get, catafalques, church trucks, and 
equipment for Protestant, Catholic, and 
Jewish services. 

(d) The Contractor's funeral home, 
furnishings, grounds, and surrounding area 
shall present a clean and well-kept 
appearance. 


(End of clause) 


252.237-7009 Preparation history. 


As prescribed in 237.7004({b), use the 
following clause: 
Preparation History (FEB 1991) 

For each body prepared, or for each casket 
handled in a group interment, the Contractor 
shall state briefly the results of the 

lming process on a certificate furnished 
by the Contracting Officer. 
(End of clause) 


252.237-7200 and 252.237-7201 
{ as 252.237-7010 and 
252.237-7011] 

64. Sections 252.237-7200 and 252.237— 
7201 are redesignated as 252.237-7010 
and 252.237—7011 and revised to read as 
follows: 


252.237-7010 instruction to offerors 
(count-of-articies). 

As prescribed in 237.7102{a), use the 
following provision: 


Instruction to Offerors (Count-of-Articles) 
(FEB 1991) 

(a) The Offeror shall include unit prices for 
each item in a lot. Unit prices shall include all 
costs to the Government of providing the 
services, including pickup and delivery 
charges. 

(b) Failure to offer on any item in a lot shall 


be cause for rejection of the offer on that lot. 
The Contracting Officer will evaluate offers 
based on the estimated quantities in the 
solicitation. 

(c) Award generally will be made to a 


single offeror for all lots. However, the 
Contracting Officer may award by individual 


lot when it is more advantageous to the 


Government. 
(d) Prospective offerors may inspect the 


types of articles to be serviced. Contact the 
Contracting Officer to make inspection 


arrangements. 
{End of provision) 


252.237-7011 Instruction to offerors (bulk 


As prescribed in 237.7102(b), use the 
following provision: 
Instruction to Offerors (Bulk Weight) (FEB 
1991) 

(a) Offers shall be submitted on a unit price 
per pound of serviced laundry. Unit prices 


shall include all costs to the Government of 
providing the service, including pickup and 
delivery charges. 

(b) The Contracting Officer will evaluate 
bids based on the estimated pounds of 
serviced laundry stated in the solicitation. 

(c) Award generally will be made to a 
single offeror for all lots. However, the 
Contracting Officer may award by individual 
lot when it is more advantageous to the 
Government. 

(d) Prospective offerors may inspect the 
types of articles to be serviced. Contact the 
Contracting Officer to make inspection 
arrangements. 


(End of provision) 
252.237-7202 ‘ [Removed] 

65. Section 252.237~-7202 is removed. 
sea.sae-rate [Redesignated as 252.237- 


66. Section 252.237-7203 is 
redesignated as 252.237-7012 and 
revised to read as follows: 


252.237-7012 Loss or damage (count-of- 
articles). 


As prescribed in 237.7102(c), use the 
following clause: 


Loss or Damage (Count-of-Articles) (FEB 
1991) 


(a) The count-of-articles will be— 

(1) The count of the Contracting Officer; or 

(2) The count agreed upon as a result of a 
joint count by the Contractor and the 
Contracting Officer at the time of delivery to 
the Contractor. 

(b) The Contractor shall— 

(1) Be liable for return of the number and 
kind of articles furnished for service under 
this contract; and 

(2) Shall indemnify the Government for any 
loss or damage to such articles. 

(c) The Contractor shall pay to the 
Government the value of any lost or damaged 
property using Federal supply schedule price 
lists. If the property is not on these price lists, 
the Contracting Officer shall determine a fair 
and reasonable price. 

(d) The Contracting Officer will allow 
credit for any depreciation in the value of the 
property at the time of loss or damage. The 
Contracting Officer and the Contractor shall 
mutually determine the amount of the 
allowable credit. 

{e) Failure to agree upon the value of the 
property or on the amount of credit due will 
be treated as a dispute under the Disputes 
clause of this contract. 

(f) In case of damage to any property that 
the Contracting Officer and the Contractor 
agree can be satisfactorily repaired, the 
Contractor may repair the property at its 
expense in a manner satisfactory to the 


Contracting Officer, rather than make 


payment under paragraph {c) of this clause. 
(End of clause) 


252.237-7204 and 252.237-7205 


[Removed] 


67. Sections 252. 237-7204 and 252.237— 
7205 are removed. 
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252.237-7206 [Redesignated as 252.237- 
7013) 

68. Section 252.237-7206 is 
redesignated as 252.237-7013 and 
revised to read as follows: 


252.237-7013 Loss or damage (weight of 
articles). 


As prescribed in 237.7102(d), use the 
following clause: 


Loss or Damage (Weight of Articles) (FEB 
1991) 


(a) The Contractor shall— 

(1) Be liable for return of the articles 
furnished for service under this contract; and 

(2) Indemnify the Government for any 
articles delivered to the Contractor for 
servicing under this contract that are lost or 
damaged, and in the opinion of the 
Contracting Officer, cannot be repaired 
satisfactorily. 

(b) The Contractor shall pay to the 
Government _________ per pound 
for lost or damaged articles. The Contractor 
shall pay the Government only for losses 
which exceed the maximum weight loss in 
paragraph (e) of this clause. 

(c) Failure to agree on the amount of credit 
. due will be treated as a dispute under the 
Disputes clause of this contract. 

(d) In the case of damage to any articles 
that the Contracting Officer and the 
Contractor agree can be satisfactorily 
repaired, the Contractor shall repair the 
articles at its expense in a manner 
satisfactory to the Contracting Officer. 

(e) The maximum weight loss allowable in 
servicing the laundry is 


percent of the weight recorded on delivery 


tickets when the laundry is picked up. Any 
weight loss in excess of this amount shall be 
subject to the loss provisions of this clause. 


(End of clause) 


69. Section 252.237-7014 is added to 
read as follows: 


252.237-7014 Delivery tickets. 


As prescribed in 237.7102(e), use the 
following clause: 


Delivery Tickets (FEB 1991) 

(a) The Contractor shall complete delivery 
tickets in the number of copies required and 
in the form approved by the Contracting 
Officer, when it receives the articles to be 


serviced. 
(b) The Contractor shall include one copy 


of each delivery ticket with its invoice for 
payment. 
(End of clause) 


Alternate I (FEB 1991) 


As prescribed 237.7102(e)(1), add the 
following paragraphs (c), (d), and (e) to the 
basic clause: 

(c) Before the Contractor picks up articles 
for service under this contract, the 
Contracting Officer will ensure that— 

(1) Each bag contains only articles within a 
single bag type as specified in the schedule; 
and 

(2) Each bag is weighed and the weight and 
bag type are identified on the bag. 


(d) The Contractor shall, at time of 
pickup— 

(1) Verify the weight and bag type and 
record them on the delivery ticket; and 

(2) Provide the Contracting Officer, or 
representative, a copy of the delivery ticket. 

(e) At the time of delivery, the Contractor 
shall record the weight and bag type of 
serviced laundry on the delivery ticket. The 
Contracting Officer will ensure that this 
weight and bag type are verified at time of 
delivery. 

Alternate II (FEB 1991) 

As prescribed in 237.7102(e)(2), add the 
following paragraphs {c), (d), and (e) to the 
basic clause— 

(c) Before the Contractor picks up articles 
for service under this contract, the 
Contracting Officer will ensure that each bag 
is weighed and that the weight is identified 
on the bag. 

(d) The Contractor, at time of pickup, shall 
verify and record the weight on the delivery 
ticket and shall provide the Contracting 
Officer, or representative, a copy of the 
delivery ticket. 

(e) At the time of delivery, the Contractor 
shall record the weight of serviced laundry 
on the delivery ticket. The Contracting 
Officer will ensure that this weight is verified 
at time of delivery. 


252.237-7207 [Removed] 

70. Section 252.237-7207 is removed. 
252.237-7208 [Redesignated as 252.237- 
7015) 

71. Section 252.237-7208 is 
redesignated as 252.237-7015 and 
revised to read as follows: 


252.237-7015 Individual laundry. 


As prescribed in 237.7102(f), use the 
following clause: 


Individual Laundry (FEB 1981) 


(a) The Contractor shall provide laundry 
service under this contract on both a unit 
bundle and on a piece-rate bundle basis for 
individual personnel. 

(b) The total number of pieces listed in the 
“Estimated Quantity” column in the schedule 
is the estimated amount of individual laundry 
for this contract. The estimate is for 
information only and is not a representation 
of the amount of individual laundry to be 
ordered. Individuals may elect whether or not 
to use the laundry services. 

(c) Charges for individual laundry will be 
on a per unit bundle or a piece-rate basis. 
The Contractor shall provide individual 
laundry bundle delivery tickets for use by the 
individuals in designating whether the 
laundry is a unit bundle or a piece-rate 
bundle. An individual laundry bundle will be 
accompanied by a delivery ticket listing the 
contents of the bundle, 

(d) The maximum number of pieces to be 
allowed per bundle is as specified in the 
schedule and as follows— 

(1) Bundle consisting of 26 pieces, including 
laundry bag. This bundle will contain 
approximately pieces of outer 
garments which shall be starched and 
pressed. Outer garments include, but are not 
limited to, shirts, trousers, jackets, dresses, 
and coats. 
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(2) Bundle consisting of 13 pieces, inclu 
laundry bag. This bundle will contain = 
approximately pieces of outer 
garments which shall be starched and 
pressed. Outer garments include, but are not 
limited to, shirts, trousers, jackets, dresses, 
and coats. 


(End of clause) 


252.237-7209 [Removed] 
72. Section 252.237-7209 is removed. 


252.237-7400 [Removed] 
73. Section 252.237-7400 is removed. 


252.237-7402 [Redesignated as 252.237- 
7016) 

74. Section 252.237-7402 is 
redesignated as 252.237-7016 and 
revised to read as follows: 


252.237-7016 Access. 


As prescribed in 237.7411(a), use the 
following clause: 
Access (FEB 1991) 

(a) Subject to military security regulations, 
the Government shall permit the Contractor 
access at all reasonable times to Contractor 
furnished facilities. However, if the 
Government is unable to permit access, the 
Government at its own risk and expense shall 
maintain these facilities and the Contractor 
shall not be responsible for the service 
involving any of these facilities during the 
period of nonaccess, unless the service 
failure results from the Contractor's fault or 
negligence. 

(b) During periods when the Government 
does not permit Contractor access, the 
Government will reimburse the Contractor at 
mutually acceptable rates for the loss of or 
damage to the equipment due to the fault or 
negligence of the Government. Failure to 
agree shall be a dispute concerning a 
question of fact within the meaning of the 
Disputes clause of this contract. 

(End of clause) 


252.237-7403 [Removed] 
75. Section 252.237-7403 is removed. 


252.237-7407 [Redesignated as 252.237- 
7017) 

76. Section 252.237—7407 is 
redesignated as 252.237-7017 and 
revised to read as follows: 


252.237-7017 Facilities and services to be 
furnished—common carriers. 

As prescribed in 237.7411(a), use the 
following clause: 


Facilities and Services to be Furnished— 
Common Carriers (FEB 1991) 
(a) The Contractor shall furnish any classes 


of services or facilities that the Contractor 
offers or furnishes under published tariffs. 
(b) When it is mutually agreed that the 
Contractor shall furnish nontariffed services, 
the Government shall order them under the 
Ordering of Facilities and Services clause of 
this contract. These nontariffed services may 


include the engineering, installation, 
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alteration, or maintenance of facilities owned 


either by the Contractor or the Government, 
wherever jocated. 
nl? Upon request of the Contracting Officer, 
Contractor agrees to interconnect its 
facilites with any Government-owned or 
furnished communications equipment, 
facilities, or transmission media. 


Contractor shall use established technical 


criteria for ensuring continuity of service and 
traffic without damage to or degradation of 
commercia) facilities. 

(End of clause) 


252.237-7408 [Redesignated as 252.237- 
7018] 


97. Section 252.237-7408 is 
redesignated as 252.237-7018 and 
revised to read as follows: 


252.237-7018 Ordering of facilities and 
services—common carriers, 
As prescribed in 237.7411{a), use the 


following clause: 


Ordering of Facilities and Services—Common 
Carriers (FEB 1991) 

(a) The Contracting Officer shall order all 
services and facilities under this agreement/ 
contract on numbered communication service 
authorizations {CSA). The CSAs shall— 

(2) Refer to this contract; 


(2) Specify the services and facilities 
desired; 


(3) Specify the premises involved; 

(4) Cite the address for billing: 

(5) Identify the disbursing officer; and 

(6) Provide funding information. 

(b) The Contractor shall acknowledge 
orders by— 

{1) Commencing performance; or 

(2) Written acceptance by a duly 
authorized representative. 


(c) The Contractor shal) sign and promptly 
return the order to the Governmen 


required by the Contracting Officer. The 
Contractor shall return unacceptable orders 
to the Contracting Officer within 


days of receipt and shall include the reasons 
for not accepting the order. 


(End of clause) 


252.237-7409 [Redesignated as 252.237- 
7019] 

78. Section 252.237—7409 is 
redesignated as 252.237-7019 and 
revised to read as follows: 


252.237-7019 Rates, charges, and 
services—common carriers. 

As prescribed in 237.7411(a}, use the 
following clause: 

Rates, Charges, and Services—Common 
Carriers (FEB 1991) 

(a) Definition. 

Governmental regulatory body means the 
Federal Communications Commission, any 
statewide regulatory body, or any body with 
less than statewide jurisdiction when 
operating under the state authority. 
Regulatory bodies whose decisions are not 
subject to judicial appeal and regulatory 
bodies which regulate a company owned by 
the same entity which creates the regulatory 


body are not “governmental regulatory 


bodies.” 

(b) The Contractor shall furnish the 
services and facilities under this agreement} 
contract in accordance with— 

ft All epplicetie tariffs, rates, charges, 

rules, regulations, or requirements; 


(i) Lawfully established by a governmental 
regulatory body; and 

(ii) Applicable to service and facilities 
furnished or offered by the Contractor to the 
genera) public or the Contractor's 
subscribers; 

(2) Rates, terms, and conditions of service 
and facilities furnished or offered by the 
Contractor to the general public or the 
Contractor's subscribers; or 

(3) Rates, terms, and conditions of service 
as may be agreed upon, subject, when 
appropriate, to jurisdiction of a governmental 
regulatory body. 

(c) The Government shall not prepay for 
services. 

(d) For nontariffed services, the Contractor 
shall charge the Government at the lawest 
rate and under the most favorable terms and 
conditions for similar service and facilities 
offered to any other customer. 

(e) Recurring charges for services and 
facilities shall, in each case, start with the 
satisfactory beginning of service or provision 
of facilities or equipment and are payable 
monthly in arrears. 

(f) Subject to the Cancellation or 
Termination of Orders—Common Carriers 
clause, of this contract, the Government may 


stop the use of any service or facilities 
furnished under this contract at any time. The 
Government shal) pay the contractor al) 
charges for services and facilities adjusted to 
the effective date of discontinuance. 

(g) Expediting charges are costs necessary 
to get services earlier than normal. Examples 
are overtime pay or special shipment. When 
authorized, expediting charges shall be the 
additional cosis incurred by the Contractor 
and the subcontractor. The Government sha)} 
pay expediting charges only when— 

(1) They are provided for in the tariff 
established by a governmental regulatory 
body; or 

(2) They are authorized in an expediting 
communication service authorization. 

(h) When services normally provided are 
technically unacceptable and the 
development, fabrication, or manufacture of 
special equipment is required, the 
Covernment may— 

(1) Provide the equipment; or 

(2) Direct the Contractor to acquire the 
equipment or facilities. If the Contractor 
acquires the equipment or facilities, the 
acquisition shall be competitive, if 
practicable. 

{i) If at any time the Government defers or 
changes its orders for any of the services but 
does not cancel or terminate them , the 
amount paid or payable to the Contractor for 
the services deferred or modified shal) be 
equitably adjusted under applicable tariffs 
filed by the Contractor with the regulatory 
commission in effect at the time of deferral or 
change. If no tariffs are in effect, the 
Government and the Contractor shall 
equitably adjust the rates by mutual 
agreement. Failure to agree on any 
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adjustment ghall be a dispute concerning a 


question of fact within the meaning of the 
Disputes clause of this contract. 
(End of clause) 


252.237-7410 [Removed] 


79. Section 252.237—7410 is removed. 


252.237-7411 [Redesignated as 252.937- 
7020] 


80. Section 252.237-7411 is 


redesignated as 252.237-7020 and 
revised to read as follows: 


252.237-7020 Tariff information. 


As prescribed i in 237.7411{a), vse the 


following clause: 
Tariff Information (FEB 1991) 

(a) The Contractor shall provide to the 
Contracting Officer— 

(1) Upon request, a copy of the Contractor's 
current e tariffs (including changes}; 

(2) Before filing any application to a 
Federal, State, or any other regulatory agency 
for new or changes to, rates, charges, 
services, Or regulations relating to any tariff 


or any of the facilities or services to 
furnished solely or primarily to the 
Covernment; and 

(3) Upon request, a copy of ali information, 
material, and data developed or prepared in 
support of or in connection with an 
application under paragraph (a}(2) of this 
clause. 

(b) The Contractor shall notify the 
Contracting Officer of any application that 
anyone other than the Contractor files with a 
governmental regulatory body which affects 
or will affect the rate or conditions of 
services under this contract. These 
requirements also apply to applications 
pending on the effective date of this contract. 


(End of clause) 


252.237-7412 [Redesignated as 252.237- 
81. Section 252.237-7412 is 


redesignated as 252.237—7021 and 
revised to read as follows: 


252.237-7021 Cancellation or termination 
of orders—common carriers. 


As prescribed in 237.7411{a), use the 
following clause: 


Cancellation 09 Termination of Onders— 


Common Carriers (FEB 1991 


(a) If the Government cancel any of the 
services ordered under this agreement/ 
contract, before the services.are made 
available to the Government, or terminates 
any of these services after they are made 
available to the Government, the Government 
shall reimburse the Contractor for the actual 
nonrecoverable costs the Contractor has 
reasonably incurred in providing facilities 
and equipment for which the Contractor has 
no foreseeable reuse. 

(b) The amount of the Government's 
liability upon cancellation or termination of 
any of the services ordered under this 
agreement/contract will be determined under 
applicable tariffs governing cancellation and 
termination charges which— 
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(1) Are filed by the Contractor with a 
governmental regulatory body, as defined in 
the Rates, Charges, and Services—Common 
Carriers clause of this contract; 

(2) Are in effect on the date of termination; 
and 

(9) Provide specific cancellation or 
termination charges for the facilities and 
equipment involved or show how to 
determine the charges. 

(c}] The amount of the Government's 
liability upon cancellation or termination of 

is 


any of the services ordered under 

contract, which are not subject to a 

governmental regulatory body, will be 

determined under a mutually agreed schedule 

in the communication services authorization 
CSA). 

' (d) jena applicable tariffs are in effect on 

the date of cancellation or termination or set 

forth in the applicable CSA, the 

Government's liability will be determined 


under the following settlement provedures— 
(1) The Contractor agrees to provide the 


Contracting Officer, in such reasonable detail 
as the Contracting Officer may require, 
certified inventory schedules covering all 
items of property or facilities in the 
Contractor’s. possession, the cust of which is 
included in the Basic Cancellation or 


Termination Liability for which the 


Contractor has no foreseeable reuse. 

(2) The Contractor shall use its best efforts 
to sell property or facilities when the 
Contractor has no foreseeable reuse or when 
the Government has not exercised its option 
to take title under the Title to 
Communications Facilities and Equipment 
clause of this contract. The Contractor shall 
apply any proceeds of the sale to reduce any 
payments by the Government to the 
Contractor under a cancellation or 
termination settlement. 

(3) The Contractor shall record actual 
nonrecoverable costs under established 


accounting procedures prescribed by the 
cognizant go governmental regulatory authority 


or, if no such procedures have been 
prescribed, under generally accepted 
accounting procedures applicable to the 
provision of communication services for 
public use. 

(4) The actual nonrecoverable costs are the 
installed costs of the facilities and equipment, 
less cost of reusable materials, and less net 
salvage value. Installed costs shall include 
the actual cost of equipment and materials 
specifically provided or used, plus the actual 
cost of installing (including engineering, 
labor, supervision, transportation, rights-of- 
way, and any other items which are 
chargeable to the capital accounts of the 
Contractor) less any costs the Government 
may have directly reimbursed the Contractor 
under the Special Construction and 
Equipment Charges clause of this contract. 
Deduct from the Contractor's installed cost, 
the net salvage value (salvage value less cost 
of removal}. In determining net salvage value, 
give consideration to foreseeable reuse of the 
facilities and equipment by the Contractor. 
Make allowance for the cost of dismantling, 
removal, reconditioning, and disposal of the 
facilities and equipment when necessary 
either to the sale of facilities or their reuse by 
the Contractor in another location. 


(5) The Basic Cancellation Liability is 
actual nonrecoverable cos 


defined as the actual 
which the Government shall reimburse the 
Contractor at the time services are cancelled. 
The Basic Termination Liability is defined as 
the nonrecoverable cost amortized in equal 
monthly increments throughout the liability 
period. Upon termination of services, the 
Government shall reimburse the Contractor 
for the nonrecoverable cost less such costs 
amortized to the date services are 
terminated. Establish the liability period as 
mutually agreed to but not to exceed 
years. 

(6) When the Basic Cancellation or 
Termination Liability established by the CSA 


is based on estimated costs, the Contractor 


agrees to settle on the basis of actual cost at 
the time of termination or cancellation. 


(7\ The Contractor agrees that, if after 


settlement but within the termination liability 
period of the services, should the Contractor 
make reuse of equipment or facilities which 


were treated as nonreusable or nonsalvable 


in the settlement, the Contractor shall 
reimburse the Government for the value of 
the equipment or facilities. 


(8) The Contractor agrees to exclude— 
(i) Any costs which are not included in 
determining cancellation and termination 


charges under the Contractor’ 8 standard 


practices or procedures; and 
(ii) Charges not ordinarily made by the 


Contractor for similar facilities or equipment, 
furnished under similar circumstances. 


(e} The Government may, under such terms 


and conditions as it may prescribe, make 
partial payments and payments on account 


against costs incurred by the Contractor in 


connection with the cancelled or terminated 
portion of this agreement/ contract. The 


Government may make these payments if in 
the opinion of the Contracting icer the 


total of the payments is within the amount 


the Contractor is entitled. If the total of the 
payments is in excess of the amount finally 


agreed or determined to be due under this 
clause, the Contractor shall pay the excess to 


the Government upon demand 
(f} Failure to agree shall be a dispute 


concerning a question of fact within the 


meaning of the Disputes clause. 
(End of clause) 


252.237-7413 [Redesignated as 252.237- 
7022) 

82. Section 252.237—7413 is 
redesignated as 252.237-7022 and 


revised to read as follows: 


952. 997-7022 Reuse arrangements. 

As prescribed in 237.7411(a), use the 
following clause: 

Reuse Arrangements (FEB 1991) 

{a} When feasible, the Contractor shall 
reuse cancelled or terminated facilities or 
equipment to minimize the charges to the 
Covernment. 

(b) If at any time the Government requires 
that communications facilities or equipment 
be relocated within the Contractor’s service 
area, the Government shall have the option of 
paying the costs of relocating the facilities or 
equipment in lieu of paying any termination 
or cancellation charge under the Cancellation 
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or Termination of Orders-Common Carriers 
clause of this contract. The Basic Termination 


Liability applicable to the facilities or 


equipment in their former location shall 
continue to apply to the facilities and 
equipment in their new location. Monthly 


rental charges shall continue to be paid 
during the period. 

(c} When there is another requirement or 
foreseeable reuse in place of cancelled or 
terminated facilities or equipment, no charge 
shall apply and the Basic Cancellation or 
Termination Liability shall be appropriately 
reduced. When feasible, the Contractor shall 
promptly reuse discontinued channels or 
facilities, including equipment for which the 
Government is obligated to pay a minimum 
service charge. 


(End of clause} 


252.237-7414 (Redesignated as 252.237- 
7023} 


redesignated as 252.237—7023 and 
revised to read as follows: 


252.237-7023 Submission of cost or 
data—common 


carriers, 


As prescribed in 237.7411(a}, use the 


following clause: 


Submission of Cost or Pricing Data— 
Common Carriers (FEB 1991) 


The Contractor agrees to provide certified 
cost or pricing data, upon request by the 
Contracting Officer, whenever— 

(a) The services are nontariffed services; 

(b) A tariff, whether filed or to be filed, ig 
for new services installed or developed 
primarily for Government use (and the data 
shall cover special construction charges): 

(c) A tariff, whether filed or to be filed, 
does not include the special rates and 
charges; 

(d) More than one commercial source (one 


or more of which is a common carrier} can 
offer the service but price competition is not 
adequate; 


{e) Required to support the reasonableness 
of special assembly rates and charges; 


(f) Required to support the reasonableness 


of special construction and equipment 


charges; 

(g} Required to support the reasonableness 
of those contingent liabilities which are fixed 
at the outset of the service; 


(h) Required to support proposed 
cancellation and termination charges (under 


the Cancellation or Termination Orders 


clause) and reuse arrangements (under the 
Reuse Arrangements clause); or 

(i) Required te support rates contained in 
voluntary tariffs filed by nondominant 
calriers. 
(End of clause) 


252.237-7415 [Redesignated as 252.237- 
7024} 


84. Section 252.237-7415 is 
redesignated as 252.237—7024 and 
revised to read as follows: 
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252.237-7024 Audit and records— 
common carriers. 


As prescribed in 237.7411(a), use the 
following clause: 


Audit and Records—Common Carriers (FEB 
1991) 

{a) For the purpose of verifying the 
accuracy of the cost or pricing data submitted 
under the Submission of Cost or Pricing 
Data—Common Carriers clause of this 
contract, the Contracting Officer or 
authorized representative shall have the right 
to examine the Contractor's books, records, 
documents, the computations and projections 
used, and other supporting data which will 
permit adequate evaluation of the cost or 
pricing data. This right applies to cost and 
pricing data which were available to the 
Contractor as of the date of the certification 
and shall last— 

(1) Until the expiration of 3 years from the 
date of the submission of the data which 
forms the basis for a recurring or 
nonrecurring charge; or 

(2) Until the expiration of the period of 
contingent liability with respect to that 
contingent liability. 

(b) The Contractor shall maintain books, 
records, documents, and other evidence; and 
accounting procedures and practices, 
sufficient to show the direct and indirect 
costs which were the basis for pricing the 
communication service authorization. 

(c} The Contractor shall insert the 
substance of this clause in subcontracts 
which furnish the basis for charges referred 
to in paragraph (a) of this clause unless the 
Contracting Officer authorizes its omission. 


(End of clause) 


252.237-7416 [Removed] 
85. Section 252.237-7416 is removed. 


252.237-7417 [Redesignated as 252.237- 
7025) 

86. Section 252.237-7417 is 
redesignated as 252.237-7025 and 
revised to read as follows: 


252.237-7025 Speciai construction and 
equipment charges. 


As prescribed in 237.7411(b), use the 
following clause: 


Special Construction and Equipment Charges 
(FEB 1981) 

(a) The Government will not directly 
reimburse the Contractor for the cost of 
constructing any facilities or providing any 
equipment, unless the Contracting Officer 
authorizes direct reimbursement. 

(b) If the Contractor stops using facilities or 
equipment which the Government has, in 
whole or part, directly reimbursed, the 
Contractor shall allow the Government credit 
for the value of the facilities or equipment 
attributable to the Government's 
contribution. Determine the value of the 
facilities and equipment on the basis of their 
foreseeable reuse by the Contractor at the 
time their use is discontinued or on the basis 
of the net salvage value, whichever is greater. 
The Contractor shall promptly pay the 
Government the amount of any credit. 


(c) The amount of the direct special 
construction charge shall not exceed— 
(1) The actual costs to the Contractor; and 
(2) An amount properly allocable to the 
services to be provided to the Government. 
(d) The amount of the direct special 
construction charge shall not include costs 
— by the Contractor which are covered 
y_— ‘ 
(1) A cancellation or termination liability; 


or 

(2) The Contractor's recurring or other 
nonrecurring charges. 

(e) The Contractor represents that— 

(1) Recurring charges for the services, 
facilities, and equipment do not include in the 
rate base any costs that have been 
reimbursed by the Government to the 
Contractor; and 

(2) Depreciation charges are based only on 
the cost of facilities and equipment paid by 
the Contractor and not reimbursed by the 
Government. 

(f) If it becomes necessary for the 
Contractor to incur costs to replace any 
facilities or equipment, the Government shall 
assume those costs or reimburse the 
Contractor for replacement costs at mutually 
acceptable rates under the following 
circumstances— 

(1) The Government paid direct special 
construction charges; or 

(2) The Government reimbursed the 
Contractor for those facilities or equipment 
as a part of the recurring charges; and 

(3) The need for replacement was due to 
circumstances beyond the control and 
without the fault of the Contractor. 

(g) Before incurring any costs under 
paragraph (f) of this clause, the Government 
shall have the right to terminate the service 
under the Cancellation or Termination of 
Orders clause of this contract. 


(End of clause) 
252.237-7418 [Redesignated as 252.237- 
7026) 


87. Section 252.237-7418 is 
redesignated as 252.237-7026 and 
revised to read as follows: 


252.237-7026 Title to communication 
facilities and equipment. 


As prescribed in 237.7411(b), use the 
following clause: 


Title to Communications Facilities and 
Equipment (FEB 1991) 

(a) Title to all Contractor furnished 
facilities and equipment used in this contract 
shall remain with the Contractor even if the 
Government paid the costs of constructing 
the facilities or equipment. A mutually 
accepted communications service 
authorization may provide for exceptions. 

(b) The Contractor shall operate and 
maintain all communication facilities and 
equipment used in this contract whether the 
Government or the Contractor has title. 


(End of clause) 


252.237-7404 [Redesignated as 252.237- 
7027] 

88. Section 252.237-7404 is 
redesignated as 252.237-7027 and 
revised to read as follows: 


252.237-7027 Obligation of the 
government. 


As prescribed in 237.7411(c), use the 
following clause: 


Obligation of the Government (FEB 1991) 

(a) This basic ordering agreement is not a 
contract. The Government incurs no - 
monetary liability under this agreement. 

(b) The Government incurs liability only 
upon issuance of a communications service 
authorization under the terms of this 
agreement. 


(End of clause) 


89. Section 252.237-7028 is added to 
read as follows: 


252.237-7028 Term of agreement. 


As prescribed in 237.7411(c), use the 
following clause: 


Term of Agreement (FEB 1991) 

(a) This agreement shall be effective for an 
initial term commencing _________ and 
ending September 30, 19___.. It shall continue 
in force from year to year, unless terminated 
by either party by 60 days written notice. 

(b) Termination of this agreement does not 
cancel any orders previously issued. 


(End of clause) 
252.237-7406 [Redesignated as 252.237- 
7029) 


90. Section 252.237-7406 is 
redesignated as 252.237-7029 and 
revised to read as follows: 


252.237-7029.. Continuation of orders. 


As prescribed in 237.7411(c), use the 
following clause: 


Continuation of Orders (FEB 1991) 


(a) All orders issued by _______ under 

Basic Ordering Agreement/Contract Number 

dated are transferred to 
this basic ordering agreement. The orders 
shall continue in full force and effect as 
though placed under this agreement. 

(b) Orders currently in effect which were 
issued by the activity in paragraph (a) of this 
clause under other agreements/contracts 
with the Contractor may also be transferred 
to this agreement. 


(End of clause) 


91. Sections 252.237-7030 and 252.237— 
7031 are added to read as follows: 


252.237-7030 Notice of Special Standards 
of Responsibility. 


As prescribed in 237.7504(a), use the 
following provision: 


Notice of Special Standards of Responsibility 
(FEB 1991) 

(a) To be determined responsible, the 
Offeror must meet the general standards of 
responsibility set forth at FAR 9.104—1 and 
the following criteria, as described in chapter 


3, General Standards, of “Government 


Auditing Standards.” 
(1) Qualifications; 
(2) Independence; and 
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(3) Quality Control. 

(b) “Government Auditing Standards” is 
issued by the Comptroller General of the 
United States and is available for sale from 
the: Superintendent of Documents, U.S. 
Government Printing Office, Washington, DC 
20401, Stock number 020-000-00243-3. 

(c}) The apparently successful Offeror, 
before award, shall give the Contracting 
Officer evidence that it is licensed by the 

cognizant licensing authority in the state or 
other political jurisdiction where the Offeror 
operates its professional practice. 


(End of provision) 


252.237-7031 Compliance with Audit 
Standards. 

As prescribed in 237.7504{b), use the 
following clause: 


Compliance With Audit Standards (FEB 1991) 
(a) The Contractor shall give the 
Contracting Officer evidence that the 
Contractor is licensed by the cognizant 
licensing authority in the state or other 
political jurisdiction where it operates its 
professional practice. 
(b) The Contractor, in performance of all 
audit services under this contract, shall 
c with— 
(1) Government Auditing Standards set 
forth in “Government Auditing Standards” 
issued by the Comptroller General of the 
United States. 
(2} Office of Management and Budget 
Circular No. A-73, Audit of Federal 
Operations and Programs. 
(End of clause) 


92. Section 252.239-7000 is added to 
read as follows: 


252.239-7000 Protection Against 
Compromising Emanations. 


As prescribed in 239.7102-3{a), use the 
following clause: 


Protection Against Compromising 
Emanations (FEB 1991) 

(a) The Contractor shall provide or use 
only computer equipment, as specified by the 
Government, that has been accredited to 
meet the appropriate security requirements 


oO a 

(1} The National Security Agency National 
TEMPEST Standards (NACSEM No. 5100 or 
NACSIM No. 5100A, Compromising 
Emanations Laboratory Test Standard, 
Electromagnetics {U)}; or 

(2) Other standard specified by this 
contract. 

(b) Upon request of the Contracting Officer, 
the Contractor shall provide documentation 
supporting the accreditation. 

(c) The Government may, as part of its 
inspection and acceptance, conduct 
additional tests to ensure that equipment or 
systems delivered under this contract satisfy 
the security standards specified. The 
Government may conduct additional teste— 

(1) At the installation site or contractor's 
facility. 

(2) Notwithstanding the existence of valid 
accreditations of equipment prior to the 
award of this contract. 

(d} Unless otherwise provided in this 
contract under the Warranty of Supplies or 


Warranty of Systems and oe clauses, 
the Contractor shall correct or replace 

accepted equipment or systems found to be 
deficient within 1 year after proper 
installations. 

(1) The correction or replacement shall be 
at no cost to the Government. 

(2} Should a modification to the delivered 
equipment be made by the Contractor, the 1 
year period applies to the modification upon 
its proper installation. 

(3) This paragraph (d) applies regardless of 
f.o.b. point or the point of acceptance of the 
deficient equipment/systems. 


(End of clause} 


93. Sections 252.241-7000 and 252.241— 
7001 are added to read as follows: 


252.241-7000 Superseding Contract. 
As prescribed in 241.007-70{a), use the 
ing clause: 


Superseding Contract (FEB 1991) 

This contract supersedes contract No. 

which 

similar services. Any capital credits ean 
to the Government, any remaining credits due 
to the Government under the connection 
charge, or any termination liability are 
transferred to this contract, as follows: 


(List by month and year the amount credited 
and show the remaining amount of 
credits due the Government.) 

Termination Liability Charges: {List by 
month and year the amount of 
facility cost recovered and show the 
remaining amount of facility cost to be 
recovered.) 


(End of clause) 


252.241-7001 Government Access. 


As prescribed in 241.007-70{b), use the 
following clause: 


Government Access (FEB 1991) 


Authorized representatives of the 
Government may have access to the 
Contractor’s on-base facilities upon 
reasonable notice or in case of emergency. 


(End of clause) 


94. Section 252.242-7000 is 
redesignated as 252.242~-7002 and 
revised; Section 252.242-7000 is added; 
Section 252.242-7001 is redesignated as 
252.242-7004 and revised; Section 
252.242-7003 is redesignated as 252.242— 
7001 and revised; Section 252.242~7003 is 
added; and section 252.242-7005 is 
added to read as follows: 


252.242-7000 Postaward Conference. 
As prescribed in 242.570, use the 

following clause: 

Postaward Conference (FEB 1991) 


The Contractor agrees to attend any 
postaward conference convened by the 


. Contracting Officer in accordance with FAR 


Subpart 42.5. 
(End of clause} 


6175 
— Certification of Indirect 


As 2 adeumeiteiil in 242. 770-6, use the 
following clause: 


Certification of Indirect Costs (FEB 1991) 

(a) The Contractor shall— 

(1) Certify any proposal to establish or 
modify billing rates or to establish final 
indirect cost rates; 

(2) Use the format i in paragraph (b} of this 
clause to 

(3) Have the certificate signed by an 
individual of the Contractor’s organization at 
a level no lower than a vice president or chief 
financial officer of the business segment of 
the Contractor that submits the proposal: and 

(4) Note that failure to submit a signed 
certificate shall result in payment of indirect 
costs at rates unilaterally established by the 
Government. 

(b) The certificate of indirect costs shall 
read as follows: 

Certificate of Indirect Costs 

This is to certify that to the best of my 
knowledge and belief: 

1. I have reviewed this indirect cost 
proposal; 

2. All costs included in this proposal 
(identify, date) to establish billing or final 
indirect cost rates for (identify period 
covered by rate) are allowable in accordance 
with the requirements of contracts te which 
they apply and with the cost principles of the 
Department of Defense applicable to those 
contracts; 

3. This proposal does not include any costs 
which are unallowable under applicable cost 
principles of the Department of Defense, such 
as (without limitation): advertising and public 
relations costs, contributions and donations, 
entertainment costs, fines and penalties, 
lobbying costs, defense or fraud proceedings, 
and goodwill; and 

4. All costs included in this proposal are 
properly allocable to Defense contracts on 
the basis of a beneficial or causal 
relationship between the expenses incurred 
and the contracts to which they are allocated 
in accordance with applicable acquisition 
regulations. 

I declare under penalty of perjury that the 
foregoing is true and correct. 

Firm: 

Signature: 

Name of Corporation Official: 
Title: 

Date of Execution: 

(End of clause) 


252.242-7002 Submission of Commercial 
Freight Bilis for Audit. 


As prescribed in 242.1404-2-70fa}, use 
the following clause: 

Submission of Commercial Freight Bills for 
Audit (FEB 1991) 

When the Government reimburses the 
Contractor's transportation costs, the 
Contractor shall furnish individual freight 
bills (or equivalent shipment data and 
evidence of payments) for tion 
charges in excess of $500 to the following 
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address: General Services Administration— 
BWQAA, GSA Building, 18th and F Streets, 
NW., Washington, DC 20405. 


(End of clause) 


As prescribed in 242.1404-2-70(b), use 
the following clause: 


Application for U.S. Government Shipping 
Documentation/ Instructions (FEB 1991) 

The Contractor shall request Government 
bills of lading by submitting a DD Form 1659, 
Application for U.S. Government Shipping 
Documentation/Instructions, to the— 

(a) Transportation Officer, if named in the 
contract schedule; or 

(b) Contract administration office. 


(End of clause) ° 


252.242-7004 Material Management and 
Accounting System 

As prescribed in 242.7206, use the 
following clause: 


Material Management and Accounting 
System (FEB 1991) 

(a) Definitions. As used in this clause— 

(1) Material management and accounting 
system means the Contractor's system or 
systems for planning, controlling, and 
accounting for the acquisition, use, and 
issuing of material. Material management and 
accounting systems may be manual or 
automated. They may be stand-alone systems 
or they may be integrated with planning, 
engineering, estimating, purchasing, 
inventory, accounting, or other systems. 

(2) Valid time-phased requirements means 
material which is— 

(i) Needed to fuifill the production plan, 
including reasonable quantities for scrap, 
shrinkage, yield, etc.; and 

{ii) Charged/billed to contracts or other 
cost objectives in a manner consistent with 
the need to fulfill the production plan. 

(b) General. The Contractor agrees to— 

(1) Maintain a material management and 
accounting system (MMAS) that— 

{i) Reasonably forecasts material 
requirements; 

(ii) Ensures that costs of purchased and 
fabricated material charged or allocated to a 
contract are based on valid time-phased 
requirements; and 

(iii) Maintains a consistent, equitable, and 
unbiased logic for costing of material 
transactions. 

(2) Assess its MMAS and take reasonable 
action to comply with the MMAS standards 
in paragraph (f) of this clause. 

(c) Applicability. Paragraphs (d) and (e) of 
this clause apply only if the Contractor— 

(1) Is a large business; and 

(2) Received, in its fiscal year preceding 
award of this contract, Department of 
Defense prime contracts or subcontracts 
totaling— 

(i) $50 million or more; or 

(ii) $10 million.or more (but less than $50 
million), and is notified in writing by the 
Contracting Officer that paragraphs (d) and 
(e) apply. 


(d) Disclosure, demonstration, and 
maintenance requirements. (1) The 
Contractor shall— 

(i) Disclose its MMAS to the 
one 5s Oe Contracting Officer in writing; 
an 


(ii) If requested by the Administrative 
Contracting Officer, demonstrate that the 
MMaAS conforms to the standards in 
paragraph (f) of this clause. 

(2) An MMAS disclosure is adequate when 
the Contractor has provided the 
Administrative Contracting Officer with 
documentation which— 

(i) Accurately describes those policies, 
procedures, and practices that the Contractor 
currently uses in its MMAS; and 

(ii) Provides sufficient detail for the 
Government to reasonably make an informed 
judgment regarding the adequacy of the 
MMAS. 


(3) An MMAS demonstration is adequate 
when the Contractor has provided the 
Administrative Contracting Officer— 

(i) Sufficient evidence to demonstrate the 
degree of compliance of its MMAS with the 
standards at paragraph (f) of this clause; and 

(ii) Identification of any significant 
noncompliances (i.e., deficiencies), the cost 
impact of the deficiency, and a 
comprehensive corrective action plan. 

(4) The Contractor shall disclose significant 
changes in its MMAS to the Administrative 
Contracting Officer within 30 days of 
implementation. 

(e) Deficiencies. (1) If the Contractor 
receives a report which identifies deficiencies 
in its MMAS, the Contractor agrees to 
respond as follows— 

(i) If the Contractor agrees with the report 
findings and recommendations, the 
Contractor shall— 

(A) Within 30 days, state its agreement in 
writing; and 

(B) Within 60 days, correct the deficiencies 
or submit a corrective action plan. 

(ii) If the Contractor disagrees with the 
report findings and recommendations, the 
Contractor shall, within 30 days, state its 
rationale for each area of disagreement. 

(2) The Administrative Contracting Officer 
shall evaluate the Contractor’s response and 
notify the Contractor of the— 

(i) Determination concerning remaining 
deficiencies; 

(ii) Adequacy of any proposed or 
completed corrective action plan; and 

(iii) Need for any new or revised corrective 
action plan. 

(f) MMAS standards. MMAS systems 
sha 

{1) Have adequate internal accounting and 
administrative controls to ensure system and 
data integrity; 

(2) Have an adequate system description 
including policies, procedures, and operating 
instructions which comply with the Federal 
Acquisition Regulation and Defense Federal 
Acquisition Regulation Supplement; 

(3) Ensure that costs of purchased and 
fabricated material charged or allocated to a 
contract are based on valid time-phased 
requirements as impacted by minimum/ 
economic order quantity restrictions— 

(i) A 98 percent bill of material accuracy 
and.a 95 percent master production schedule 
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accuracy are desirable as a goal in order to 
ensure that requirements are both valid and 
appropriately time-phased. 

(ii) If systems have accuracy levels below 
_— the Contractor shall demonstrate 

at— 

(A) There is no material harm to the 
Government due to lower accuracy levels; 
and 

(B) The cost to meet the accuracy goals is 
excessive in relation to the impact on the © 
Government; 

(4) Provide a mechanism to identify, report, 
and resolve system control weaknesses and 
manual override. Systems should identify 
operational exceptions such as excess/ 
residual inventory as soon as known; 

(5) Provide audit trails and maintain 
records (manual and those in machine 
readable form) necessary to evaluate system 
logic and to verify through transaction testing 
that the system is operating as desired; 

(6) Establish and maintain adequate levels 
of record accuracy, and include reconciliation 
of recorded inventory quantities to physical 
inventory by part number on a periodic basis. 
A 95 percent accuracy level is desirable. If 
systems have an accuracy level below 95 
percent, the Contractor shall demonstrate 
that— ; 

(i) There is no material harm to the 
Government due to lower accuracy levels; 
and 

(ii) The cost to meet the accuracy goal is 
excessive in relation to the impact on the. 
Government; 

(7) Provide detailed descriptions of 
circumstances which will result in manual or 
system generated transfers of parts; : 

(8) Maintain a consistent, equitable, and 
unbiased logic for costing of material 
transactions— 

(i) The Contractor shall maintain and 
disclose a written policy describing the 
transfer methodologies. 

(ii) The costing methodology-may be 
standard or actual cost, or any of the 
inventory costing methods in FAR 30.411- 
50(b). Consistency shall be maintained across 
all contract and customer types, and from 
accounting period to accounting period for 
initial charging and transfer charging. 

(iii) The system should transfer parts and 
associated costs within the same billing 
period. In the few circumstances where this 
may not be appropriate, the Contractor may 
use a loan/pay back technique only if 
approved by the administrative contracting 
officer. When the technique is used, the 
Contractor shall have controls to ensure— 

(A) Parts are paid back expeditiously; 

(B) Procedures and controls are in place to 
correct any overbilling that might occur; 

(C) Monthly, at a minimum, identification 
of the borrowing contract and the date the 
part was borrowed; and 

‘ (D) The cost of the replacement part is 
charged to the berrowing contract; 

(9). Where allocations from common 
inventory accounts are used, have controls 
(in addition to those in paragraphs (b) (2) and 
(8) of this clause) to ensure that— 

(i) Reallocations and any credit due are 
processed no less frequently than the routine 
billing cycle; 
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(ii) Inventories retained for requirements 
which are not under contract are not 
allocated to contracts; and 

(iii) Algorithms are maintained based on 
valid and current data; 

(10) Notwithstanding FAR 45.503~3(f)(2)(ii), 
have adequate controls to ensure that 
physically commingled inventories that may 
include material for which costs are charged 
or allocated to fixed-price, cost- 
reimbursement, and commercial contracts do 
not compromise requirements of any of the 
standards in paragraphs (f) (1) through (9) of 
this clause. Government furnished material 
shall not be— 

(i) Physically commingled with other 
material; or ‘ 

(ii) Used on commercial work; and 

(11) Be subjected to periodic internal audits 
to ensure compliance with established 
policies and procedures. 


(End of clause) 


252.242-7005 Cost/Schedule Status 
Report. 

As prescribed in 242.1107-70, use the 
following clause: 


Cost/Schedule Status Report (FEB 1991) 


(a) The Offeror shall submit a written 
summary of the management procedures it 
will establish, maintain, and use in the 
performance of any resultant contract that 
provides for— 

(1) Planning and control of costs; 

(2) Measurement of performance (value for 
completed tasks); and 

(3) Generation of timely and reliable 
information for the cost/schedule status 
report (C/SSR). 

(b) As a minimum, the Contractor's 
management procedures must provide for— 

(1) Establishing the time-phased budgeted 
cost of work schediled (including work 
authorization, budgeting, and scheduling), the 
budgeted cost for work performed, the actual 
cost of work performed, the budget at 
completion, the estimate at completion, and 
provisions for subcontractor performance 
measurement and reporting; 

(2) Applying all direct and indirect costs 
and provisions for use and control of 
management reserve and undistributed 
budget; 

(3) Incorporating changes to the contract 
budget base for both Government directed 
changes and internal replanning; 

(4) Establishing constraints to preclude 
subjective adjustment of data to ensure 
performance measurement remains realistic. 
Unless the Contracting Officer provides prior 
written approval, in no case shall the total 
allocated budget exceed the contract budget 
base. For cost reimbursement contracts, the 
contract budget base shall exclude changes 
for cost growth; and 

(5) Establishing the capability to accurately 
identify and explain significant cost and 
schedule variances, both on a cumulative 
basis and projected at completion basis. 

(c) The Offorer/Contractor may use a cost/ 
schedule control system that has been 
accepted by a DoD component as complying 
with DoD cost/schedule control systems 
criteria (C/SCSC) of a contract of the same 
nature (e.g., development, production, etc.). 


The Offeror shall submit a copy of the 
Memorandum of Understanding instead of ° 
the written summary required in paragraph 
(a) of this clause. 

(d) The Contracting Officer or designated 
representative shall visit the Contractor's 
facility to review implementation of the 
Contractor’s procedures used to satisfy the 
C/SSR requirements and to verify that the 
procedures employed provide timely and 
reliable data. The Contractor shall provide 
necessary documents and data which 
describe the methods of planning, control and 
data generation in actual operation and 
satisfy the requirements of paragraph (a) of 
this clause. 

(e) The Contractor shall provide access to 
all pertinent records, instructions, and data 
requested by the Contracting Officer, or 
authorized representative, to— 

(1) Show proper implementation of the 
procedures generating the cost schedule 
information being used to satisfy the C/SSR 
contractual data requirements to the 
Government; and 

(2) Ensure continuing application of the 
approved instructions in satisfying the C/SSR 
data item. 

(f} The Contractor shall submit any 
substantive changes to the procedures and 
their impact to the Contracting Officer for 
review. 

(g) The Contractor shall require a 
subcontractor to furnish C/SSR in each case 
where the subcontract is other than firm 
fixed-price, is 12 months or more in duration, 
and has critical or significant tasks related to 
the prime contract. Critical or significant 
tasks shall be defined by mutual agreement 
between the Government and Contractor. 
Each subcontractor’s reported cost and 
schedule information shall be incorporated 
into the Contractor’s C/SSR. 


(End of clause) 


95. Section 252:245-7000 is revised to 
read as follows: 


252.245-7000 Government-Furnished 
Mapping, Charting and Geodesy Property. 

As prescribed in 245.310-70, use the 
following clause: 
Government-Furnished Mapping, 
Charting, and Geodesy Property (FEB 
1991) 

(a) Definition. 

Mapping, charting and geodesy (MD&G) 
property means geodetic, geomagnetic, 
gravimetric, aeronautical, topographic, 
hydrographic, cultural, and toponymic data 
presented in the form of topographic, 
planimetric, relief, or thematic maps and 
graphics; nautical and aeronautical charts 
and publications; and in simulated 
photographic, digital, or computerized 
formats. 

(b) The Contractor shall not duplicate, 
copy, or otherwise reproduce MC&G property 
for purposes other than those necessary for 
performance of the contract. 

(c) At the completion of performance of the 
contract, the Contractor, as directed by the 
Contracting Officer, shall either destroy or 
return to the Government all Government- 
furnished MC&G property not consumed in 
the performance of this contract. 


(End of clause) 


252.270-7000 through 252.270-7007 
[Removed] 


96. Sections 252.270-7000 through 
252.270-7007 are removed. 


252.270-7008 and 252.270-7009 


[Redesignated as 252.239-7001 and 
252.239-7002] 


97. Sections 252.270-7008 and 252.270- 
7009 are redesignated as 252.239-7001 
and 252.239-7002 and revised to read as 
follows: 


252.239-7001 Rights in Privacy 
Safeguards. 


As prescribed in 239.7102-3(b), use the 
following clause: 


Rights in Privacy Safeguards (FEB 1991) 

(a) The details of any and all safeguards 
that the Contractor may design or develop 
under this contract— 

(1) Shall become and remain the property 
of the Government; and 

(2) Shall not be published or disclosed in 
any manner without the express written 
consent of the Contracting Officer. 

(b) The details of any safeguards that may 
be revealed to the Contractor by the 
Government in the course of performance 
under this contract shall not be published or 
disclosed in any manner without the express 
written consent of the Contracting Officer. 
(End of clause) 


252.239-7002 Access to Contractor 
Facilities and Records—Privacy Safeguards 
Inspection. 


As prescribed in 239.7102-3(b), use the 
following clause: 


Access to Contractor Facilities and Records— 
Privacy Safeguards Inspection (FEB 1991) 

(a) The Government has the right of access 
to the Contractor's facilities and records to 
carry out a program of inspection to ensure 
continued efficacy and efficiency of 
safeguards against threats and hazards to 
data security, integrity, and confidentiality. 

(b) To carry out the inspection program, the 
Government shall, * days after 
providing the Contractor written notice, be 
given full, free, and uninhibited access by the 
Contractor to all— 

(1) Facilities and installations; 

@) Technical capabilities and operations; 
an 

(3) Documentation, records, and data 
bases. 

(c) If either the Government or the 
Contractor discovers new or unanticipated 
threats or hazards, or discovers that existing 
safeguards have ceased to function, the 
discoverer shall immediately so notify the 
other party. 

(1) The Contracting Officer and the 
Contractor shall mutually agree on changes 
or corrections to existing safeguards or 
institution of new safeguards. The 
Contracting Officer has the right to make the 
final determination of appropriateness of 
such changes or corrections. 
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(2) The parties shall negotiate the cost of 
such changes cr corrections. 

(i) The Government's liability is limited to 
an equitable adjustment of cost for such 
changes or corrections. 5 

(ii) The Government is not liable for claims 


of loss of business, damage to reputation, or 
damages of any other kind arising from 


discovery of new or unanticipated threats or 
hazards, or any public or private disclosure 
thereof. 


(End of clause) 


*Insert an appropriate number of days 


252.270-7100 through 252.270-7403 
[Removed] 


98. Sections 252.270-7100 through 
252.270-7403 are removed. 


PART 253—-FORMS 


98A. The authority for 46 CFR part 253 
continues to read as follows: 


Authority: 5 U.S.C. 301, 10 U.S.C, 2202, DoD 
Directive 5000.35, FAR subpart 1.3 


Subpart 253.2—Prescription of Forms 


99. Sections 253.204 and 253.204-71 
are added and section 253.204-70 is 


revised to read as follows: 


253.204 Administrative matters. 


253.204-70 DD Form 350, Individual 
Contracting Action Report. 

Policy on use of a DD Form 350 is in 
204.670-2. This subsection 253.204—70 
contains instructions for completion of 
Parts A through F of the DD Form 350. 
Paragraph (g) of this subsection contains 
special instructions for completing a DD 
Form 350 for an action of $25,000 or less 
under the Small Business 
Competitiveness Demonstration 
Program. 

(a) Part A of the DD Form 350. Part A 
identifies the report and the reporting 
activity. Complete all four blocks. 

(1) Block A1, Type of Report. Enter 
one of three codes. 

(i) Code 0—Original. Enter code 0 
unless code 1 or code 2 applies. 

(ii) Code 1—Cancelling. Enter code 1 
if cancelling a prior report that should 
not have been submitted or had an error 
in Block A2, A3, or B1. Only use code 1 
to cancel a DD 350 report—do not use 
code 1 if reporting that the contract 
action was cancelled or terminated 
(Block B13 is coded E, F or G). If Block 
Al is code 1, the only remaining parts of 
the DD 350 that must be completed are 
Blocks A2, A3, and B1. Use the same 
entries as were used in the prior report. 
Even when A2, A3, or Bi were wrong 
before, enter the incorrect data so it can 
be erased from the database, and then 
submit an original report (code 0) with 
the correct data. 


(iii) Code 2—Correcting. Enter code 2 
if correcting a prior report that had an 
error in any Block other than A2, A3, or 
B1. If Block Al is code 2, the only 
remaining parts of the DD 350 that must 
be completed are— 

(A) Blocks A2, A3, and Bi (use the 
same entries as were used in the prior 
report); and 

(B) The items that were incorrect in 
the prior report (but this time enter the 
correct codes}. 

(2) Block A2, Report No. Enter the four 
digit local control number (see 204.670— 
3{a){4)). If Block A1 is coded 1 or 2, use 
the prior report number rather than a 
new one, 

(3) Block A3, Contracting Office Code. 
Enter the code assigned the contracting 
office by the departmental data 
collection point in 204.670-8. 

(4) Block A4, Name of Contracting 
Office. Enter sufficient detail to 
establish the identity of the contracting 
office. Do not overflow the space. 

(b) Part B of the DD Form 350. Part B 
identifies the transaction. 

(1) Block B1, Contract Number. (i) 
Starting exactly at the left side of the 
box, enter— 

(A) The DoD contract number; or 

(B) For orders under contracts 
awarded by other Federal agencies, the 
contract number of that Federal agency 
as it appears in the contractual 
instrument. 

(ii) Do not leave spaces between 
characters, and do not enter dashes, 
slants, or any other punctuation marks. 

(iii) The DoD contract number is the' 
basic (13 alphanumeric character) 
procurement instrument identification 
number (PIIN) that was assigned in 
accordance with 204.70 or constructed 
under an exception permiited by 
204.7001. Do not enter any 
supplementary procurement instrument 
numbers as part of the contract number 
(these go in Block B2). 

(2) Block B2, Mod. Order or Other ID 
Number. Enter the supplemental 
procurement identification number (if 
there is one) that was assigned in 
accordance with 204.7004 or as 
permitted by 204.7001. It can be up to 19 
characters. Usually calls and orders 
have a four-position number (see 
204.7004-4) and modifications (including 
modifications of calls or orders) have a 
six-position modification number (see 
204.7003 or 204.7004(b)). 

(3) Block B3, Action Date. (i) Enter the 
year, month, and day of the effective 
date for fiscal obligation purposes. (On 
the Standard Form (SF) 26, Award/ 
Contract, and SF 30, Amendment of 
Solicitation/Modification of Contract, 
this is Block 3.) 
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(ii) For contracts awarded in one 
fiscal year and not effective until a 
subsequent fiscal year (because they are 
contingent on the availability of funds or 
for other reasons), enter the date of the 
funds availability. 

(iii) Enter each segment as a two digit 
number. Use 01 through 12 for January 
through December. For example, enter 
January 2, 1999 as 990102. 

(4) Block B4, Completion Date. {i) 
Enter the year, month, and day of the 
last contract delivery date or the end of 
the performance period. 

(ii) Enter each segment as a two digit 
number. Use 01 through 12 for January 
through December. For example, enter 
January 2,1999 as 990102. : 

(5) Block B5, Contractor Identification 
Information. (i) Use data that relates to 
the contractor whose name and address 


appears in the contract document (Block 
7_of the SF 26, Award/Contract; Block 8 


of the SF 30, Amendment of Solicitation/ 
Modification of Contract; Block 15A of 
the SF 33, Solicitation, Offer and Award; 
or Block 9 of the DD Form 1155, Order 
for Supplies or Services), except— 

(A) For contracts placed with the 
Small Business Administration under 
Section 8(a) of the Small Business Act, 
use data that relates to the company 
that will be performing the work. 

(B) For orders placed against a 
contract awarded by another agency, 
also use data that relates to the 
company that will be performing the 
work. 

(C) For Federal supply schedule 
orders, use data that applies to the 
contractor whose name appears on the 
schedule (not the data for the agent to 
whom orders may be sent). 

(D) For contracts with the Canadian 
Commercial Corporation (CCC), use . 
data for the appropriate CCC office, 
except as noted in Block B5B. 

(ii) Block B5 has seven parts. Some of 
the parts may not apply to the action 
being reported. 

(A) Block B5A, Establishment Code. 
Enter the contractor's 9-position 
contractor establishment code (see 
204.602(d)). 

(B) Block B&B, Cage Code. Enter the 5- 
position commercial and Government 
entity (CAGE) code that identifies the . 
contractor plant or establishment (see 
204.602(d)(ii)). 

(C) Block BSC, Contractor Name and 
Division Name. Enter the contractor’s 
name. Include its division name. Do not 
overflow the space. 

(D) Block BSD, Contractor Address. 
Enter the contractor's address. Include 
street address (and/or P.O. Box), city/ 
town, state/country, and ZIP code, if 
applicable. Do not overflow the space. 
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(E) Block BSE, TIN. Enter the 
contractor’s taxpayer identification 
number (see FAR 52.204-3). If the 
contractor does not need a TIN , then 
leave Block B5E blank. 

(F) Block B5F, Parent TIN. Enter the 
contractor’s parent company (common 
parent) TIN (see FAR 52.204-3). If the 
contractor does not have a parent 
company, leave Block BSF blank. 

(G) Block BSG, Parent Name. If a 
parent company TIN is entered in Block 
BSF, enter in Block B5G the name of the 
parent company (common parent). 
Leave Block BSG blank if there is no 
parent company TIN. 

(6) Block B6, Principal Place of 
Performance. (i) The place, or places, 
where the contract will be performed 
are either specified by the Government 
or listed by the contractor in response to 
- the solicitation provision at FAR 52.214- 
14, Place of Performance—Sealed 
Bidding, or FAR 52.215-20, Place of 
Performance. Use data for the 
contractor’s principal place of 
performance, which is generally the— 

(A) Final assembly point for supply 
contracts with manufacturers. 

(B) Dealer's location for supply 
contracts with regular dealers (FAR 
22.601) where shipment is made from 


stock. 

(C) Subcontractor’s location for 
supply contracts with regular dealers 
(FAR 22.601) where shipment is made 
from a subcontractor’s plant. 

(D) Actual construction site for 
construction contracts. 

(E) Planned construction site for 
architect-engineer contracts. 

(F) Place of mining for mined supplies. 

(G) Place (including military 
installations) where a service is 
performed for service contracts. 

(ii) When there is more than one 
location for any of paragraphs (i) (A) 
through (G) (e.g., more than one 
construction site), use the location 
involving the largest dollar amount of 
the acquisition. Do not show more than 
one location in Block B6. 

(iii) If places of performance are too 
varied or simply not known yet, enter 
the contractor's home office location. 

(iv) Block B6 has three parts. Some of 
the parts may not apply to the action 
being reported. 

(A) Block B6A, City or Place Code. (1) 
Complete Block B6A only when the 
principal place of performance is in the 
U.S. and outlying areas (see definition at 
204.670-1). Otherwise, leave Block B6A 
blank. 

(2) To complete Block B6A, look in 
Federal Information Processing 
Standards (FIPS) Publication (PUB) 55-2 
(Guideline: Codes for Named Populated 
Places, Primary County Divisions, and 


Other Locational Entities of the United 
States and Outlying Areas”) and find 
the code for the city or place of the 
principal place of performance. Enter it 
in Block B6A, 

(3) If the city or locality is not listed, 
look in 55-2 for the county code of the 
principal place of performance. Enter 
that in Block B6A. Use 50000 for 
Washington, DC. 

(4) Paragraph 5.2, Entry Selection 
With the Aid of the Class Code, of FIPS 
PUB 55-2 will help in selecting the 
correct code. Sometimes, a class code 
should be used in addition to a place 
code to accurately identify the place of 
performance. 

(B) Block B6B, State or Country Code. 
(2) For places in the U.S. and outlying 
areas, enter the numeric state code, 
which can be found in FIPS PUB 55-2 or 
FIPS PUB 5-2, Codes for the 
Identification of the States, the District 
of Columbia and the Outlying Areas of 
the United States and Associated Areas. 

(2) For places outside the U.S. and 
outlying areas, enter the alpha country 
code from FIPS PUB 10-3, Countries, 
Dependencies, Areas of Special 
Sovereignty, and Their Principal 
Administrative Divisions. 

(C) Block B6C, City or Place State or 
Country Name. Enter the name of the 
principal place of performance. Do not 
leave Block B6C blank. 


(7) Block B7, Type Obligation. Enter 
one of two codes. 

(i) Code 1—Obligation. Enter code 1 if 
the contracting action obligates funds. 

{ii) Code 2—Deobligation. Enter code 
2 if the contracting action deobligates 
funds. 

(8) Block B8, Total dollars. Enter the 
net amount of funds (whole dollars only) 
obligated or deobligated by the 
contracting action. Do not leave Block 
B8 blank. 

(9) Block B9, Foreign Military Sale. 
Enter one of the two codes. If only part 
of the contracting action is foreign 
military sale, separately report the parts 
(see 204.670-5(c)). 

(i) Code Y—Yes. Enter code Y when 
the contracting action is under a foreign 
military sales arrangement, or under any 
other arrangement where a foreign 
country or international organization is 
bearing the cost of the acquisition. 

(ii) Code N—No. Enter code N when 
code Y does not apply. 

(10) Block B10, Multiyear Contract. 
Enter one of the two codes. 

(i) Code Y—Yes. Enter code Y when 
the contracting action is a multiyear 
contract under FAR 17.1. 

(ii) Code N—No. Enter code N when 
code Y does not apply. 
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(11) Block B11, Total Multiyear Value. 
(i) Complete Block B11 if the contracting 
action is— 

(A) A multiyear contract (B10 is coded 
Y); and 

(B) Either a new letter contract or a 
new definitive contract (Block B13 is 
coded 1, 3, or A). Otherwise, leave Block 
B11 blank. 


(ii) Enter the estimated multiyear 
contract value (whole dollars only). 


(12) Block B12, Principal Product or 
Service. B12 contains five parts. 
Complete each of them. Do not leave 
any blanks. 

(i) Block B12A, FSC or SVC Code. 
Enter the 4-character federal stock class 
or service code that describes the 
contract effort. To find the code, look in 
Section I of the Department of Defense 
(DoD) Commodities and Services Codes 
Manual. There are three categories of 
codes to choose from. In some cases, use 
a 4-character code from a list of 4- 
character codes; in other cases, 
construct a code using the instructions 
in the Manual. If more than one category 
or code applies to the contract action, 
enter the one that best identifies the 
product or service representing the 
largest dollar value. 

(A) Supplies. If the contracting action 
is for the purchase (not lease or rental) 
of supplies, enter a federal supply 
classification (FSC) code in Block BI2A. 
FSC codes are all numeric. Look in Part 
C of the Coding Manual. The 
Department of Defense Federal Supply 
Classification Cataloging Handbooks 
H2-1,H2-2, and H2-3 may also help with 
the correct 4-character code. 

(B) Services. If the contracting action’ 
is for services (except research, 
development, test, and evaluation), 
construction, or lease or rental of 
equipment or facilities, enter a service 
code in Block B12A. 

(C) Research, Development, Test and 
Evaluation (RDTGE). If the contracting 
action is for RDT&E (as defined in FAR 
35.001 and 235.001), enter an RDT&E 
code in Block B12A. Look in Part A of 
Section I of the Coding Manual. All 
RDT&E codes should begin with the 
letter “A”, Do not use an RDT&E code 
for— 

(2) Purchase, lease, or rental of 
equipment, supplies, or services 
separately purchased in support of 
RDT&E work, even if RDT&E funds are 
cited (use instead of an FSC or Service 
code under the instructions in 
paragraphs (b)(12)(i) (A) or (B) of this 
section. 

(2) Order under GSA Federal Supply 
Schedule contracts (use instead an FSC 
or Service code under the instructions in 





6180 


paragraphs (b)(12)(i) (A) or (B) of this 
section. 

(ii) Block B12B, DOD Claimant Prog. 
No. Enter a code that identifies the 
commodity described in Block BI2E. This 
is called a Claimant Program Code. 
These codes are in section III of the DoD 
Commodities and Services Codes 
Manual. If more than one code applies 
to the contracting action, enter the one 
that best identifies the product or 
service representing the largest dollar 
value. If the description in Block B12E is 
for— 

(A) Research and development (R&D), 
enter the code that best represents the 
objective of the R&D. For example, if the 
objective of the research and 
development is a guided missile, enter 
code A20. If the R&D cannot be 
identified to any particular objective, 
enter code $10. 

(B) Ship repair, inspect and repair as 
necessary (IRAN), modification of 
aircraft, overhaul of engines, or similar 
maintenance, repair or modification 
services, enter the code that best 
identifies the program. 

(C) Equipment rental (including rental 
of automated data processing 
equipment), enter code S10. 

(D) Utility services, enter code S10. 

(E) Services that cannot be identified 
to any listed program, enter code S10. 

(F) Supplies or equipment that cannot 
be identified to any listed program, enter 
code C9E. 

(iii) Block B12C, System or Equip 
Code. (A) Enter a code that describes 
the weapons system or equipment. 
These codes are in section Ii of the DoD 
Commodities and Services Codes 
Manual. If there is no code that applies 
to the contracting action, enter three 
zeros. If more than one code applies to 
the action, enter the one that best 
identifies the product or service 
representing the largest dollar value. 

(B) If the contracting action is funded 
by the Strategic Defense Initiative (SDI), 
enter code CAA rather than any other 
code. 

(C) Defense Logistics Agency 
activities must use the code assigned by 
the sponsoring service. 

{iv) Block B12D, SIC Code. Enter the 
standard industrial classification (SIC) 
code for the acquisition (as opposed to 
the SIC of the manufacturer or dealer). 
Use the SIC code in effect at the time of 
award. These codes are in the OMB 
Standard Industrial Classification 
Manual. If more than one code applies 
to the contracting action, enter the one 
that best identifies the product or 
service representing the largest dollar 
value. 

(v) Block B12E, Name Description. 
Enter the name or brief description of 


the commodity or service. If the 
description is classified, enter only the 
word “Classified.” Do not, however, use 
“Classified” when a code name (e.g., 
Minuteman, Polaris, Trident, Pershing, 
etc.) or an identifying program number 
(e.g., WS-107A) can be used. 

(13) Block B13, Kind of Contracting 
Action. Enter one of the 16 codes. 

(i) Code 1—Initial Letter Contract. 
Enter code 1 when the contracting 
action is a new letter contract. Do not 
use code 1 for a letter modification to an 
existing contract—use code A instead. 

(ii) Code 2—Definitive Contract 
Superseding Letter Contract. Enter code 
2 when the contracting action is the 
definitization of a letter contract. Do not 
use code 2 for an action which is a 
definitization of a letter modification— 
use code A instead. 

(iii) Code 3—Definitive Contract. 
Enter code 3 when the contracting 
action is the first binding document (i.e., 
not a modification) containing all the 
terms and conditions of the agreement. 
Code 3 also includes— 

(A) Definitive contract awards under 
the Small Business Administration 8(a) 
program; 

(B) Orders from the procurement list 
with workshops for the blind or other 
severely handicapped; and 

(C) Notices of award. 

(iv) Code 4—Order Against DoD BOA. 
Enter code 4 when the contracting 
action is an order (not a modification or 
definitization of an order) against a 
basic ordering agreement, priced 
exhibit, or production list entered into 
by a DoD component. 

(v) Code 5—Order Under DoD 
Contract. Enter code 5 when the 
contracting action is— 

(A) An order (not a modification or 
definitization of an order) against an 
indefinite delivery type contract; 

(B) A job order, task order, or the like 
(not a modification or definitization of 
an order) issued against a contract 
awarded by a DoD component where 
firm obligations are created by issuance 
of the order; or 

(C) An order (not a modification of an 
order) placed against DoD contracts 
with the Small Business Administration 
under the 8(a) program. 

(vi) Code 6—Order/Modification 
Under Federal Schedule. Enter code 6 if 
the contracting action is an order, or a 
modification of an order, under— 

(A) Federal supply schedule contract 
(FAR 8.401); 

(B) Veterans Administration supply 
schedule; 

(C) GSA ADP schedule contract; or 

(D) GSA area contract for utility 
services. 
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(vii) Code 7—Order Under Another | 
Agency’s Contract. Enter code 7 if the 
contracting action is an order, or a 
modification of an order, under a 
contract awarded by another Federal 
agency or Government corporation 
(other than those in code 6). Do not use 
code 7 if the Federal agency or : 
Government corporation is the 
contractor (i.e., is doing the work)—use 
code 8 instead. 

(viii) Code 8—Action With Another 
Federal Agency. Enter code 8 if the 
contracting action is an action, or a 
modification of an action, placed 
directly with another Federal agency or 
Government corporation (e.g., 
Government Printing Office, Federal 
Printing Office, Federal Prison Industries 
(UNICOR), Tennessee Valley Authority, 
or the Department of Treasury, 
Agriculture or Energy) where the 
Federal agency or Government 
corporation is acting as the contractor 
{i.e., doing the work). Do not use code 8 
if the Federal agency or Government 
corporation is not doing the work 
itself—use code 7 instead. 

(ix) Code 3—Small Purchase 
Procedure. Enter code 9 if the 
contracting action— : 

(A) Is in a designated industry group 
under the Small Business 
Competitiveness Demonstration 
Program (204.670-9); and 

(B) Used small purchase procedures 
(see FAR part 13). 

(x) Code A—Additional Work (new 
agreement). Enter code A when the 
contracting action is a bilateral 
supplemental agreement which— 

(A) Adds work to an existing contract 
(including a letter contract); and 

(B) Required a justification and 
approval (J&A). 

(xi) Code B—Additional Work (other). 
Enter code B when the contracting 
action is a modification of an existing 
contract (including a letter contract) 
which is not covered by code A or by 
codes C through F. Code B includes 
actions which— 

(A) Exercise an option; 

(B) Initiate an incremental yearly buy 
under a multiyear contract; and 

(C) Amend a letter or other contract to 
add work that does not require a J&A. 

(xii) Code C—Funding Action. Enter 
code C when the contracting action is a 
modification (to a letter or other 
contract) for the sole purpose of 
obligating or deobligating funds. 

(A) This includes— ~ 

(1) Incremental funding (other than 
incremental yearly buys under multiyear 
contracts which are code B); 

(2) Increases to the estimated cost on 
cost-reimbursement contracts; 
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(3) Repricing actions covering 
incentive price revisions; and 

(4) Economic price adjustments. 

(B) This does not include 
modifications that have the initial 
citation and obligation of funds for a 
contract or modification awarded in one 
fiscal year but not effective until a 
subsequent fiscal year. Code these— 

(1) 3 if they are the initial obligation 
for the acquisition, or 

(2) A or B if they are the initial 
obligation for the modification. 

(xiii) Code D—Change Order. Enter 
code D when the contracting action is a 
change order issued under the 
“Changes,” “Differing Site Conditions,” 
or other similar clauses in existing 
contracts. 

(xiv) Code E—Termination for 
Default. Enter code E if the contracting 
action is a modification which 
terminates the contract for default. 

(xv) Code F—Termination for 
Convenience. Enter code F if the 
contracting action is a modification 
which terminates the contract for 
convenience. 

(xvi) Code G—Cancellation. Enter 
code G if the contracting action is a. 
modification which cancels the contract. 
Do not use code G to cancel a prior DD 
Form 350—see Block Al. 

(c) Part C of the DD Form 350. (1) Part 
C gathers data concerning contracting 
procedures, use of competition, 

’ financing, and statutory requirements 
other than socioeconomic (which are in 
Part D). 

(2) Do not complete Part C if the 
contracting action is— 

(i) A foreign military sale, i.e., Block 
B9 (Foreign Military Sale) is coded Y 
(Yes); or 

(ii) An action with another Federal 
agency, i.e., Block B13 (Kind of 
Contracting Action) is coded 8 (Action 
With Another Federal Agency). 

(3) In completing Part C, the codes to 
be used describe either the contracting 
action being reported or the original 
contract, depending on the codes 
reported for “Kind of Contracting 
Action” in Block B13. The following 
chart provides overall instructions. 
There are some exceptions for various 
Part C blocks. These are listed at the 
beginning of the instructions for the 


(4) Complete Part C blocks as 
follows— 

(i) Block C1, Synopsis. Enter one of 
the two codes. 

(A) Code Y—Yes. Enter code Y if a 
synopsis of the proposed action was 
prepared and transmitted to the 
Commerce Business Daily in accordance 
with FAR subpart 5.2. 

(B) Code N—No. Enter code N if a 
synopsis was not prepared. 

(ii) Block C2, Reason Not Synopsized. 
Enter one of the two codes if Block C1 is 
“N.” Otherwise, leave Block C2 blank. 

(A) Code A—Urgency. Enter code A if 
the action was not synopsized due to 
urgency (see FAR 6.302-2). 

(B) Code B—Other than Urgency. 
Enter code B if the action was not 
synopsized due to some other reason. 

(iii) Block C3, Extent Competed. Enter 
one of the four codes. As an exception 
to the chart in paragraph (c)(3) of this 
subsection, when Block B13 is coded 6, 
enter code A in Block C3. 

(A) Code A—Competed Action. Enter 
code A when— 

(2) The contracting action is an action 
under a Federal schedule contract 
(Block B13 is coded 6). 

(2) Competitive procedures were used 
to fulfill the requirement for full and 
open competition (FAR 6.1). 
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(3) Full and open competition 
procedures after exclusion of sources 
were used in order to establish/ 
maintain alternative sources, to set 
aside an acquisition for small business, 
or to compete section 8(a) awards (FAR 
6.2). 7 

(4) Statutory authorities for other than 
full and open competition were used 
(FAR subpart 6.3) and more than one 
offer was received (if only one offer was . 
received, use code D). 

(5) Contracting action resulted from a 
contract awarded prior to the 
Competition in Contracting Act that 
used two-step sealed bidding or other 
sealed bidding, or that was negotiated 
competitively. 

(B) Code B—Not Available for 
Competition. Enter code B for— 

(1) Awards for utilities or utility 
systems when only one supplier can 
furnish the service (FAR 6.302-1(b)(3)). 

(2) Brand name commercial products 
for authorized resale. 

(3) Acquisitions authorized or 
required by statute to be awarded to a 
specific source pursuant to FAR 6.302- 
5(b)(2) or (4), e.g., qualified nonprofit 
agencies for the blind or other severely 
handicapped (see FAR subpart 8.7) or 
8(a) program (see FAR subpart 19.8). 

(4) International agreements. 

(5) Other contract actions where the 
Deputy Assistant Secretary of Defense, 
Procurement (DASD(P)) has determined 
that there is no opportunity for 
competition. 


Note; Even though part C is not completed 
for foreign military sales or actions with 
another Federal agency, the database will 
automatically include these actions in the 
category of not available for competition. 


(C) Code C—Follow-on to Competed 
Action. Enter code C when the action 
pertains to an acquisition placed with a 
particular contractor to continue or 
augment a specific competed program 
where such placement was necessitated 
by prior acquisition decisions. 

(D) Code D—Not Competed. Enter 
code D when codes A, B, or C do not 
apply. 

(iv) Block C4, Sea Transportation. 
Enter one of the three codes. As an 
exception to the chart in paragraph 
(c)(3) of this subsection, when Block B13 
is coded 7, leave Block C4 blank. 

(A) Code Y—Yes—Positive Response 
to DFARS 252.247-7023. Enter code Y 
when the contractor's response to the 
clause at 252.247-7023, Extent of 
Transportation of Supplies by Sea, 
indicates the contractor anticipates that 
some of the supplies being provided may 
be transported by sea. 
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(B) Code N—No—Negative Response 
to DFARS 252.247-7023. Enter code N 
when the contractor's response to the 
clause at 252.247-7023 indicates that the 
contractor anticipates that none of the 
supplies being provided will be 
transported by sea. 

(C) Code U—Unknown—No Response 
or Clause Not Included in Solicitation. 
Enter code U when the contractor did 
not complete the representation at 
252.247-7023 or the solicitation did not 

. include it. 

(v) Block C5, Type of Contract. (A) If 
the action is a letter contract, enter the 
code that describes the type of contract 
the letter contract will become when it 
is definitized. 

(B) If there is more than one type of 
contract involved in the contracting 
action, enter the code that matches the 
type with the most dollars. If the type 
with the least dollars exceeds $500,000, 
fill out separate DD Forms 350 (with 
different report numbers) for each type. 

(C) Enter one of the 11 codes— 

(1) Code A—Fixed Price 
Redetermination. 

(2) Code J—Firm Fixed Price. 

(3) Code K—Fixed Price Economic 
Price Adjustment. 

(4) Code L—Fixed Price Incentive. 

(5) Code R—Cost Plus Award Fee. 

(6) Code S—Cost Contract. 

(7) Code T—Cost Sharing. 

(8) Code U—Cost Plus Fixed Fee. 

(9) Code V—Cost Plus Incentive Fee. 

(10) Code Y—Time and Materials. 

(11) Code Z—Labor Hour. 

(vi) Block C6, Number of Offerors 
Solicited. Enter one of the two codes. As 
an exception to the chart in paragraph 
(c)(3) of this subsection— 


if Block B13 
is coded: 


Enter code 2 in Block C6. 
Leave Block C6 blank. 
Enter the Block C6 code for the origi- 


original con tract resulted from a solicitation 
issued before April 1, 1005 6. ee eae 
date of the Competition in Contracting Act), leave 
Block C6 blank. 


(A) Code 1—One. Enter code 1 if only 
one offeror was solicited. 

(B) Code 2—More than one. Enter 
code 2 if more than one offeror was 
solicited. 

(vii) Block C7, Number of Offers 
Received. Enter one of the two codes. 
As an exception to the chart in 
paragraph (c)(3) of this subsection— 


Enter code 2 in Block C7. 
Enter the Block C7 code for the origi- 


(A) Code 1—One. Enter code 1 if only 
one offer was received. 

(B) Code 2—More than one. Enter 
code 2 if more than one offer was 
received. 

(viii) Block C8, Solicitation 
Procedures. (A) Enter the code that— 

(2) Describes the competitive 
procedures used (Codes A through K); 

(2) Indicates that competitive 
procedures were not required (Code M); 


or 

(3) Indicates that competitive 
procedures were excepted (Code N). 
(Report the reason for the exception in 
Block C9). 


Enter the Block C8 code for 
the original contract. 


Use code B for single award 
schedules; use code F for 


multiple award schedules. 
Enter the Block C8 code for 
the origina! contract. 
Enter the Block C8 code for 


*if the original contract resulted from a solicitation 
issued before April 1, 1985 (i.e., ee eee 
tition in Contracti 


(B) Enter one of the 12 codes— 

(1) Code A—Full and Open 
Competition—Sealed Bid. Enter code A 
if the action resulted from an award 
pursuant to FAR 6.102(a). 

(2) Code B—Full and Open 
Competition—Competitive Proposal. 
Enter code B if the action resulted from 
an award pursuant to FAR 6.102(b). 

(3) Code C—Full and Open 
Competition—Combination. Enter code 
C if the action resulted from an award 
using a combination of competitive 
procedures (e.g., two-step sealed 
bidding) pursuant to FAR 6.102(c). 

(4) Code D—Architect-Engineer. Enter 
code D if the action resulted from 
selection of sources for architect- 
engineer contracts pursuant to FAR 
6.102(d)(I). 

(5) Code E—Basic Research. Enter 
code E if the action resulted from 
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competitive selection of basic research 
proposals pursuant to FAR 6.102(d)(2). 

(6) Code F—Multiple Award 
Schedule. Enter code F if the action is an 
award of a multiple award schedule 
pursuant to FAR 6.102(d)(3) or an order 
against such a schedule. 

(7) Code G—Alternate Source— 
Reduced Cost. Enter code G if the action 
resulted from use of procedures to 
reduce overall cost pursuant to FAR 
6.202(a)( 1). 

(8) Code H—Alternate Source— 
Mobilization. Enter code H if the action 
resulted from use of procedures for 
having a facility available for national 
defense or industrial mobilization 
pursuant to FAR 6.202(a)(2). 

(9) Code J—Alternate Source—Eng/ 
R&D Capability. Enter code J if the. 
action resulted from use of procedures 
for establishing or maintaining an 
essential engineering, research, or 
development capability pursuant to FAR 
6.202(a)(3). 

(10) Code K—Set Aside. Enter code K 
if the action resulted from any: 

.(2) Set-aside for small business 
concerns (FAR 6.203 including small 
business innovation research (SBIR) 
actions and awards to blind or other 
severely handicapped organizations 
which were participating in a set-aside 
for small business concerns (see FAR 
19.501(k)). 

(ii) Set-aside for small disadvantaged 
business concerns (206.203). 

(iii) Total or partial set-asides 
(including portions of broad agency 
announcements (BAAs)) for historically 
black colleges and universities of 
minority institutions (see 206.203 and 
235.016). 

(iv) Competition among section 8(a) 
firms under FAR 19.805 (report 
noncompetitive 8(a) awards as code N). 

(11) Code M—Otherwise Authorized 
by Statute. Enter code M if using 
contracting procedures that are 
expressly authorized by statute and not 
addressed in FAR Part 6.302-5 (see FAR 
6.001(b)). Do not use code M for statutes 
addressed in FAR 6.302-5 (instead use 
code N in this Block and code 5A in 
Block C9). 

(12) Code N—Other Than Full and 
Open Competition. Enter code N if the 
action resulted from use of other than 
full and open competition pursuant to 
FAR subpart 6.3. This includes awards 
to qualified nonprofit agencies for the 
blind or other severely handicapped 
(NIB/NISH or other workshops) or 
noncempetitive awards to the Smail 
Business Administration under section 


- 8(a) of the Small Business Act (FAR 


6.302-5(b). 
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(ix) Block C9, Authority for Other 
Than Full and Open Competition.{A) As 
an exception to the chart in paragraph 
(c)(3) of this subsection— 


(B) Enter one of the 15 codes if Block 
C8 is coded “N.” Otherwise, leave Block 
C9 blank. 

(1) Code 1A—Unique Source. Enter 
code 1A if the action was justified 
pursuant to FAR 6.302-1(b)(1). 

(2) Code 1B—Follow-on Contract. . 
Enter code 1B if the action was justified 
pursuant to FAR 6.302-1(a)(2)(ii). 

(3) Code 1C—Unsolicited Research 
Prop. Enter code 1C if the action was 
justified pursuant to FAR 6.302- 
1(a)(2)(i). : 

(4) Code 1D—Patent/Data Rights. 
Enter code 1D if action was justified 
pursuant to FAR 6.302—1(b)(2). 

(5) Code 1E—Utilities. Enter code1E 
if action was justified pursuant to FAR 
6.302-1(b)(3). 

(6) Code 1F—Standardization. Enter 
code 1F if action was justified pursuant 
to FAR 6.302-1(b)(4). 

(7) Code 1G—Only One Source— 
Other. Enter code 1G if the action was 
justified pursuant to FAR 6.302-1 in a 
situation other than the examples cited 
in codes 1A through 1F. 

(8) Code 2A—Urgency. Enter code 2A 
if action was justified pursuant to FAR 
6.302-2. 

(9) Code 3A—Mobilization. Enter 
code 3A if action was justified pursuant 
to FAR 6.302-3(a)(2){i). 

(10) Code 3B—Essential R&D 
Capability. Enter code 3B if action was 
justified pursuant to FAR 6.302- 
3(a)(2)(ii). 

(11) Code 4A—International 
Agreement. Enter code 4A if action was 
justified pursuant to FAR 6.302—4. 

(iz) Code 5A—Authorized by Statute. 
Enter code 5A if action was justified 
pursuant to FAR 6.302-5(a)(2)fi). 

(13) Code 5B—Authorized Resale. 
Enter code 5B if action was justified 
pursuant to FAR 6.302-5(a)(2)(ii). 

(14) Cade @A—National Security. 
Enter code 6A if action was justified 
pursuant to FAR 6.302-6. 

(15) Code 7A—Public Interest. Enter 
code 7A if action was taken pursuant to 
FAR 6.302-7. 

(x) Block C10, Subject to Labor 
Standards Statutes. Enter one of the five 
codes. As an exception to the chart in 


paragraph (c)(3) of this subsection, when 
Block B13 is coded 6, leave Block C10 
blank. 

(A) Code A—Walsh-Healy Act, 
Manufacturer, Enter code A when the 
contracting action is subject to the 
provisions of FAR 22.6 and the offeror 
represents that it is a manufacturer. 

(B) Code B—Walsh-Healy Act, 
Regular Dealer. Enter code B when the 
contracting action is subject to the 
provisions of FAR 22.6, and the offeror 
represents that it is a regular dealer. 

(C) Code C—Service Contract Act. 
Enter code C when the contracting 
action is subject to the provisions of the 
Service Contract Act (see FAR Part 37). 

(D) Code D—Davis-Bacon Act. Enter 
code D when the contracting action is 
subject to the Davis-Bacon Act (see FAR 
22.403-1). 

(E) Code Z—Not Subject to Above. 
Enter code Z when the contracting 
action is not subject to any of the 
statutory requirements in paragraphs 
(A) through (D). 

(xi) Block C11, Certified Cost or 
Pricing Data. Enter one of the three 
codes. As an exception to the chart in 
paragraph (c)(3) of this subsection, when 
Block B13 is coded 6 or 7, leave Block 
C11 blank. : 

(A) Code Y—Yes—Obtained. Enter 
code Y when certified cost or pricing 
data were obtained for the contracting 
action (see FAR 15.804-2). 

(B) Code N—No—Not Obtained. Enter 
code N when certified cost or pricing 
data were not obtained because data 
were not required (see FAR 15.804-2) or 
an exemption was granted (see FAR 
15.804-3 (a)-(g)). 

(C) Code W—Not Obtained— Waived. 
Enter code W when certified cost or 
pricing data were not obtained because 
the requirement was waived (see FAR 
15.804—3(i) and DFARS 215.804-3(i)). 

(xii) Block C12, Contract Financing. 
Enter one of the five codes. As an 
exception to the chart in paragraph 
(c)(3) of this subsection, when Block B13 
is coded 7, enter the code for the action 
being reported. 

(A) Code A—FAR Clause 52.232-16. 
Enter code A if the contracting action 
contains the clause at FAR 52.232-16 
(Progress Payments). 

(B) Code B—DFARS Clause 252,232- 
7003. Enter code B if the contracting 
action contains the clause at 252.232- 
7003, Flexible Progress Payments. 

(C) Code C—Percentage of 
Completion PP. Enter code C if the 
contracting action provides for progress 
payments based on percentage or stage 
of completion, which is only permitted 
on contracts for construction, for 
shipbuilding, or for ship conversion, 
alteration, or repair (see 232.102(e)(2)). 
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(D) Code D—Unusual PP or AP. Enter 
code D if the action provides unusual 
progress payments or advance payments 
(see FAR subpart 32.4 and 32.501-2). 

(E) Code Z—None of the Above. Enter 
code Z if codes A through D do not 
apply. 

(xiii) Block C13, Foreign Trade Data. 
(A) The term “United States” (U.S.), as 
used in Block C13 excludes the Trust 
Territory of Palau (see 204.670-1 for 
definition of United States and outlying 
areas). 

(B) As an exception to the chart in 
paragraph (c)(3) of this subsection— 


(C) Block C13A, Number of Offerors. 
Enter the number of offers of foreign end 
products as defined in FAR 25 or 
services performed by foreign concerns. 
If zero, enter 0; if 9 or greater than 9, 
enter 9, 

(D) Block €C13B, Buy American Act 
Percent Difference. (1) lf the contracting 
action is with a firm offering a domestic 
end product, and award to the firm 
resulted from use of the evaluation 
factor under the Buy American Act 
(225.105-70), enter the percent difference 
between the award price and the lowest 
price for a foreign end product. Compute 
the percent as follows: 

Award Price 

MINUS: Lowest price for a foreign end 
product 

Subtotal 

Divided by: Lowest price for a foreign end 


product Buy American Act percent 
difference 


(2) Enter the percentage as a two 
position whole number (e.g., for 5%, 
enter 05; for 11%, enter 11). 

(3) Enter two zeros (00) if the 
evaluation factor was not use. 

(E) Block C13C, Place of Manufacture. 
Complete Block C13C only if the 
contracting action is for a foreign end 
product or a service provided by a 
foreign concern. Otherwise, leave Block 
C13C blank. 

(1) Code A—United States Enter code 
A if the contracting action is for— 

(i) A foreign end product that is 
manufactured in the United States but 
still determined to be foreign because 50 
percent or more of the cost of its 
components is not mined, produced, or 
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manufactured inside the United States 
or inside qualifying countries; or 

(i) Services performed in the United 
States by a foreign concern. 

(2) Code B-—Foreign. Enter code B if 
the contracting action is for— 

(i) Any other foreign end product; or 

(ii) Services performed by a foreign 
concern outside the United States 

(F) Block C13D, Country of Origin 
Code. 

(1) Complete Block C13D only if Block 
Ci3C is code B. Otherwise, leave Block 
C1i3D blank. 

(2) Enter the code from FIPS PUB 10-3 
(Countries, Dependencies, Areas of 
Special Sovereignty, and Their Principal 
Administrative Divisions) that identifies 
the country where the foreign product is 
coming from or the foreign company 
providing the services is located. If more 
than one foreign country is involved, 
enter the code of the foreign country 
with the largest dollar value. 

(d) Part D of the DD Form 350. (1) Part 
D gathers data on the various 
socioeconomic programs that apply to 
Defense acquisitions. 

(2) Do NOT complete part D if the 
contracting action is a: 

(i) Foreign military sale, i.e., Block B9 
(Foreign Military Sale) is coded Y (Yes); 

(ii) Order/modification under a 
Federal schedule, i.e., Item B13 (Kind of 
Contracting Action) is coded 6 (Order/ 
Modification Under Federal Schedule); 
or 

(iii) Action with another Federal 
agency, i.e., Item B13 (Kind of 
Contracting Action) is coded 8 (Action 
With Another Federal Agency). 

(3) Determine the status of the 
concern (e.g., size and ownership), by 
referring to FAR/DFARS part 19. 

(4) In completing part D, the codes to 
be used describe either the contracting 
action being reported or the original 
contract depending on the codes 
reported in B13 (Kind of Contracting 
Action). The following chart explains 
what the part D codes are supposed to 
describe. There are a few exceptions for 
various part D Blocks; the exceptions 
are listed at the beginning of the 
instructions for the individual blocks. 


(5) Complete part D blocks as 
follows— 

(i) Block D1, Type of Business. Enter 
one of the eight codes. 

(A) Code A—Small Disadvantaged 
Business Performing in United States 
Enter code A if the contractor is an SDB 
concern as defined in 219.001 and the 
place of performance is within the 
United States and outlying areas. 

(B) Code B—Other Small Business 
Performing in United States Enter code 
B if the contractor is a small business 
concern as defined in FAR 19.001, other 
than a small disadvantaged business 
concern, and the place of performance is 
within the United States and outlying 
areas. 

(C) Code C—Large Business 
Performing in United States Enter code 
C if the contractor is a domestic large 
business concern, and the place of 
performance is within the United States 
and outlying areas. 

(D) Code D—Workshop for the Blind 
or Severely Handicapped. Enter code D 
if the contractor is a workshop for the 
blind or other severely handicapped 
(FAR 8.701), and the place of 
performance is within the United States 
and outlying areas. 

(E) Code F—Hospital. Enter code F if 
the contractor is a hospital, and the 
place of performance is within the 
United States and outlying areas. 
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(F) Code L—Foreign Concern Entity. 
Enter code L if the contractor is a 
foreign concern, the Canadian 
Commercial Corporation, or a non U.S. 
chartered nonprofit institution. 

(G) Code M—Domestic Firm 
Performing Outside United States. Enter 
code M if the contractor is a domestic 
concern or a domestic nonprofit 
institution and the place of performance 
is outside the United States and outlying 
areas. 

(H) Code N—Historically Black 
Colleges and Universities or Minority 
Institution (HBCU/MI). Enter code H if 
the contractor is an HBCU/MI as 
defined at 252.226-7000 and the place of 
performance is within the United States 
and outlying areas. 

(I) Code P—Other Educational. Enter 
code P if the contractor is an 
educational institution which does not 
qualify as an HBCU/MI, and the place 
of performance is within the United 
States and outlying areas. 

(J) Code Z—Other Nonprofit. Enter 
code Z if the contractor is a nonprofit 
institution (defined in FAR 31.701) which 
does not meet any of the criteria in 
codes A through I and the place of 
performance is in the United States and 
outlying areas. 

(ii) Block D2, Reason Not Awarded to 
Small Disadvantaged Business i 
(SDB).Enter one of the five codes when 
Block D1 is coded B or C. Otherwise 
leave D2 blank. As an exception to the 
chart in paragraph (d)(4) of this 
subsection, when Block B13 is coded 7, 
enter code Z in Block D2. 

(A) Code A—No Known SDB Source. 
Enter code A when applicable. 

(B) Code B—SDB Not Solicited. Enter 
code B when there was a known 5DB 
source but it was not solicited. 

(C) Code C—SDB Solicited No Offer. 
Enter code C when an SDB was solicited 
but it did not submit an offer or its offer 
was not sufficient to cover the total 
quantity requirement so it received a 
separate award for the quantity offered. 

(D) Code D—SDB Solicited Offer Not 
Low. Enter code D when an SDB offer 
was not the low offer or an SDB was not 
willing to accept award of a partial 
small business set-aside portion of an 
action at the price offered. 

(E) Code Z—Other Reason. Enter code 
Z when an SDB submitted an offer but 
did not receive an award for a reason 
other than those in code C or D. 

(iii) Block D3, Reason Not Awarded to 
Small Business (SB). Enter one of the 
five codes when Block D1 is coded C. 
Otherwise leave D3 blank. (The term 
“Small Business” includes small 
disadvantaged businesses.) As an 
exception to the chart in paragraph 
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(d)(4) of this subsection, when Block B13 
is coded 7, enter code Z in Block D3. 

(A) Code A—No Known SB Source. 
Enter code A when applicable. 

(B) Code B—SB Not Solicited. Enter 
code B when there was a known small 
business source but it was not solicited. 

(C) SB Solicited No Offer. Enter code 
C when a small business concern was 


solicited but it did not submit an offer or : 


its offer was not sufficient to cover the 
total quantity requirement so it received 
a separate award for the quanti 
offered. 

(D) Cede D—SB Solicited Offer Not 
Low. Enter code D when a small 
business offer was not the low or most 
advantageous offer or a small business - 
concern was not willing to accept award 
of a set-aside portion of an action at the 
price offered by the Government. 

(E) Code Z—Other Reason. Enter code 
Z when a small business submitted an 
offer but did not receive an award for 
reasons other than those in code C or D. 

(iv) Block D4, Preference Program. As 
an exception to the chart in paragraph 
(d)(4) of this subsection, when Block 13 
is coded 7, enter the code describing the 
original contract for Blocks D4A, D4B, 
and D4D; enter the code describing the 
action being reported for Block D4C; and 
leave Block D4E blank. If there are no 
codes for the original contract because a 
DD Form 350 was not required at the 
time, the original action is no longer 
available, the definition of the original 
code has changed, or a data element has 
been added to the system after the 
original contract report, use codes that 
describe the contracting action being 
reported. . 

(A) Block D4A, Type of SB Set-Aside. 
Enter one of the five codes. 

(1) Code A—None. Enter code A if 
there was no small business set-aside 
(FAR 19.502). Note that set-asides for 
historically black colleges and 
universities and minority institutions 
(HBCUs/MIs) are not small business 
set-asides. Use code A for HBCU/MI 
set-asides and complete Block D4C. 

(2) Code B—Total SB Set-Aside. Enter 
code B if the action was a total set-aside 
for small business (FAR 19.502-2) or the 
action resulted from the Small Business 
Innovation Research Program. 

(3) Code C—Partial SB Set-Aside. 
Enter code C if the action was a partial 
set-aside for small business (219.502-3). 

(4) Code D—Combined SB/Labor 
Surplus Area Set-Aside. Do not use this 
code. 

(5) Code E—Total SDB Set-Aside. 
Enter code E if the action was a total 
set-aside for small disadvantaged — 
businesses (219.502-2-70). 

(6) Code Y—Small Emerging Business 
Set-Aside. Enter code Y if the action is 


an emerging small business set-aside 
under $25,000 within a designated 
industry group under the Small Business 
Competitiveness Demonstration 
Program (see FAR subpart 19.10 and 
204.670-9). 

(7) Code Z—Small Business-Small 
Purchase Set-Aside. Enter code Z if the 
action is reserved exclusively for small 
business concerns pursuant to FAR 
13.105 and is in a designated industry 
group under the Small Business 
Competitiveness Demonstration 
Program (204.670-9). 

(B) Block D4B—Type of SDB Set-. 
Aside/SDB Preference. Enter one of the 
five codes, even if Block D4A is coded E. 

(1) Code A—None. Enter code A if no 
SDB preference was given or award was 
not to an SDB. 

(2) Code B—Section 8(a). Enter code B 
if the contract was awarded to the Small 
Business Administration (SBA) under 
Section 8(a) of the Small Business Act 
(FAR 19.8). 

(3) Code C—Total SDB Set-Aside. 
Enter code C if the action was an SDB 
set-aside (219.502-2-70) and award was 
to an SDB. 

(4) Code D—SDB Evaluation 
Preference—Unrestricted. Enter code D 
if the action was unrestricted but an 
SDB received an award as a result of an 
evaluation preference (subpart 219.70). 

(5) Code E—SDB Preferential 
Consideration—Partial SB Set-Aside. 
Enter code E if the action was a partial 
set-aside for small business and 
preferential consideration resulted in an 
award to an SDB (219.502-3). 

(C) Block D4G—HBCU/MI Set-Aside. 
Enter one of the three codes. 

(1) Code A—None. Enter code A if the 
action was not set-aside for HBCUs or 
MIs. 

(2) Code B—HBCU or MI—Total Set- 
Aside. Enter code’B if the action was a 
total set-aside for HBCUs and MIs 
(226.7003). 

(3) Code C—HBCU or MIl—Partial 
Set-Aside. Enter code C if the action 
was a partial set-aside for HBCUs or 
Mis under a broad agency 
announcement (235.016). 

(D) Block D4D—Other Preference 
Program. Two of the codes are no longer 
used. Enter either code A or Z. 

(1) Code A—Directed to Workshops. 
Enter code A for an action with a 
workshop for the blind or a workshop 
for the other severely handicapped or an 
item on the Procurement List which was 
awarded under FAR subpart 8.7. 

(2) Code B—Partial Labor Surplus 
Area (LSA) Set-Aside. Do not use this 
code. 

(3) Code C—Tie Bid LSA Preference. 
Do not use this code. 
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(4) Code Z—None of the Above. Enter 
code Z when code A does not apply. 

(E) Block D4E, Premium Percent. (1) 
Complete Block D4E if Block D4B is 
coded C, D, or E, or Block D4C is coded 
B or C. Otherwise leave Block D4E 
blank. 

(2) Calculate the premium percentage 
per 219.202-5 and enter it as a three-digit 
number rounded to the nearest tenth, 
e.g., enter 7.55% as 076. If no premium 
was paid, enter. three zeros (000). 

(E) Block D5—Ethnic Group. (1) 
Complete Block D5 if the action is with 
an SDB. Otherwise leave it blank. 

(2) As an exception to the chart in 
paragraph (d)(4) of this subsection, 
when Block B13 is coded 7, enter the 
code for the action being reported. 

(3) Enter the code from the following 
list which corresponds to the ethnic 
group marked by the contractor in the 
solicitation provision at 252.219-7001 
(Small Disadvantaged Business Concern 
Representation (DoD Contracts)). 

(7) Code A—Asian-Indian American. 

(ii) Code B—Asian-Pacific American. 

(iif) Code C—Black American. 

(iv) Code D—Hispanic American. 

(v) Code E—Native American. 

(vi) Code F—Other certified. 

(vii) Code Z—No representation. 

(F) Block D6, Women-Owned Small 
Business. Enter one of the three codes. 

(1) Code Y—Yes. Enter code Y if the 
response to FAR 52.219-3 (Women- 
Owned Small Business Representation) 
indicates that it is a woman-owned 
small business. 

(2) Code N—No. Enter code N if the 
contractor’s response to FAR 52.219-3 
indicates that it is not a woman-owned 
small business. ee 

(3) Code U—Uncertified. Enter code U 
if the information is not available , 
because the contractor did not complete 
the representation under FAR 52.219-3. 

(G) Block D7—Small Business 
Innovation Research (SBIR) Program. 
Enter one of the three codes. As an 
exception to the chart in paragraph 
(d)(4) of this subsection, when Block B13 
is coded 7, leave Block D7 blank. 

(1) Code A—Not a SBIR Phase I-Il. 
Enter code A if the action is not in 
support of a Phase I or II SBIR Program. 

(2) Code B—SBIR Program Phase I 
Action. Enter code B if the action is 
related to a Phase I contract in support 
of the SBIR Program. 

(3) Code C—SBIR Program Phase II 
Action. Enter code C if the action is 
related to a Phase Il contract in support 
of the SBIR Program. 

(H) Block D8, Subcontracting Plan— 
SB, SDB, or HBCU/MI. Enter one of the 
four codes: 
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(1) Code A—Plan Not included. No 
Subcontracting Possibilities. Enter code 
A if a subcontracting plan was not 
included in the contract because 
subcontracting possibilities do not exist 
(FAR 19.705-2(c)). 

(2) Code B—Plan Not Required. Enter 
code B if no subcontracting plan was 
required (because the action did not 
meet the dollar thresholds in FAR 
19.702(b)). 

(3) Code C—Plan Required, Incentive 
Not Included. Enter code C if the action 
includes a subcontracting plan, but does 
not include additional incentives (FAR 
19.708(c)). 

(4) Code D—Plan Required, Incentive 
Included. Enter code D if the action 
includes a subcontracting plan and also 
includes additional incentives (FAR 
19.708({c), 219.708{c)). 

(I) Block D9, Demonstration Test om 
Program. Enter one of the two codes. As 
an exception to the chart in paragraph 
(d)(4) of this subsection, when Block B13 
is coded 5, 7, B, C, D, E, F, or G, enter 
code N in Block D9. 

(1) Code Y—Yes. Enter code Y if this 
is an action with a U.S. business 
concern, in either the four designated 
industry groups or the ten targeted 
industry categories under the Small 
Business Competitiveness 
Demonstration Program (FAR 19.10 and 
219.10), where the principal place of 
performance is in the U.S. or outlying 
areas. 

(2) Code N—No. Enter code N if code 
Y does not apply. 

(J) Block D10, Size of Small Business. 
(1) Complete Block D10 only when Block 
D9 is coded “Y” and the contractor is a 
small business (Block D1 is coded A or 
B). Otherwise, leave Block D10 blank. 

(2) As an exception to the chart in 
paragraph (d)(4) of this subsection, 
when Block B13 is coded 7, enter the 
code for the action being reported. 

(3) Enter the code of the size of the 
business as represented by the 
contractor in the solicitation provision 
at FAR 52.219-19, Small Business 
Concern Representation for the Small 
Business Competiveness Demonstration 
Program. 

(K) Block D11, Emerging Small 
Business. (1) Complete this item only if 
Block D9 is coded” Y” and the 
contracting action is in one of the four 
designated industry groups. Otherwise, 
leave Block D9 blank. 

(2) As an exception to the chart in 
paragraph (d)(4), when Block B13 is 
coded 7, enter the code for the action 
being reported. 

(3) Enter one of the two codes. 

(i) Code Y—Yes. Enter code Y if the 
contractor represents in the provision at 
FAR 52.219-7019, Small Business 


Concern Representation for the Small 
Business Competitiveness 
Demonstration Program, that it is an 
emerging small business concern. 

(it) Code N—No. Enter code N if code 
Y does not apply. 

(e) Part E of the DD Form 350. Part E 
gathers data on specialized items that 
may not become permanent reporting 
elements. 

(1) Block E1, Contracted Advisory and 
Assistance Services. Enter one of the 
two codes. 

(i) Code Y—Yes. Enter code Y if the 
action includes any contracted advisory 
and assistance services (CAAS) as 
defined in FAR 37.2. 

(ii) Code N—No. Enter code N if code 
Y does not apply. 

(2) Block E2, Set-Aside Value. (i) 
Complete Block E2 only if the 
contracting action is with a public or 
private organization for the blind or 
other severely handicapped and was 
awarded as a result of the organization’s 
participation in a total or partial small 
business set-aside (FAR 19.501(k)). 
Otherwise, leave Block E2 blank. 

(ii) Enter the dollar amount (i.e., 
contract face value) of the set-aside 
portion of the award. Use whole dollars 
(e.g., enter $9,226.39 as $9,226). 

(3) Block E3, Next Low Offer. (i) 
Complete Block E3 only if Block E2 is 
completed. Otherwise, leave Block E3 
blank. 

(ii) Enter the difference between the 
award price to the organization for the 
blind or other severely handicapped and 
the offered price from the small business 
firm that would have been the low 
offeror if organizations for the blind or 
other severely handicapped had not 
participated in the acquisition. Enter the 
amount in whole dollars (e.g., enter 
$325.13 as $325). 

(4) Blocks E4 Through E8, Reserved. 
Leave these items blank unless agency 
regulations specify otherwise. 

(f) Part F of the DD Form 350. Part F 
identifies the reporting official. 

(1) Block F1, Name of Contracting 
Officer or Representative. Type the 
name (Last, First, Middle Initial) of the 
contracting officer or representative. 

(2) Block F2, Signature. The person 
identified in Block F1 must sign. 

(3) Block F3, Telephone Number. 
Enter the telephone number (with area 
code) for the individual in Block F1. 
Installations with Automatic Voice 
Network (AUTOVON) must enter the 
AUTOVON number. 

(4) Block F4, Date. Enter date 
(YYMMDD) that the DD Form 350 
Report is submitted. Use two digits for 
each segment; use 01 through 12 for 
January through December. For 
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example, enter January 2, 1999 as 
990102. 

(g) Special Instructions for DD Forms 
350 on Actions of $25,000 or Less Under 
the Small Business Competitiveness 
Demonstration Program. (1) Policy on 
when a DD Form 350 is required on - 
actions of $25,000 or less under the 
Small Business Competitiveness 
Demonstration Program is in 204.670-9. 

(2) In general, complete these DD 
Forms 350 using the “regular” 
instructions in paragraphs (a) through (f) 
of this subsection. However, there are 
exceptions for certain blocks. The — 
following matrix tells which apply. 


inetuce 


tions 


DD 
350 
block 


PART 
A 
Bi 
B2 
B3 
B4 
BSA 
BSB 
BSC 
BSD 
BSE 
BSF 


<x KK KK OX 


Use Code 9 if Using 
Small Purchase 


Procedures. 
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253.204-71 DD Form 1057, monthly 
contracting summary of actions $25,000 or 
less. 

(a) Scope of subsection. Policy on use 
of a DD Form 1057 is in 204.670. This 
subsection 253.204-71 contains 
instructions on completion of the DD 
Form 1057. 

(1) Report actions in the month they 
are awarded, issued, executed, or 
placed, except— 

(i) When the price of an order or call 
cannot be determined when it is placed, 
count the action and its dollars when it 
is paid. 

(ii) Count the following actions when 
the voucher is paid (count each voucher 
as one action)}— . 

(A) Meals and lodging. 

(B) Automatic deliveries, e.g., bread, 
milk, and ice cream. 

(iii) The Navy Facilities Engineering 
Command shall use departmental 
procedures to report vouchers it 
processes on Naval shore establishment 
contracts for electricity and gas. 

(2) Enter all dollar amounts in whole 
dollars only. Do not enter cents. If the 
net amount is a decrease, enter a minus 
sign (—) immediately preceding the 
amount to indicate a credit entry. Do not 
enter parentheses. 

(b) Definitions. For purposes of this 
subsection— ~ 

Delivery Orders—GSA Federal 
Supply Schedules means only orders, 
and modifications of such orders, under 
Federal supply schedules awarded by 
an agency other than GSA or DoD. 

Delivery Orders—Other Federal 
Supply Schedules means only orders, 
and modifications of such orders, under 
Federal supply schedules awarded by 
an agency other than GSA or DoD. 


Delivery Orders—All Others means 
orders, and modifications of such 
orders, under basic ordering agreements 
(BOAs) or indefinite delivery contracts. 

Other Contracting Actions means all 
actions that do not meet the definitions 
in this paragraph (b) of a delivery order. 

Small Purchase Procedures is defined 
in FAR part 13. It includes purchase 
orders and orders under blanket 
purchase agreements (BPAs). 

(c) Section A, general information— 
(1) Block 1, Report for Month Ending. 
Enter the last day of the month in which 
the report is submitted. Enter it as year, 
month, and day, using a two digit 
number for each segment and 01 through 
12 for January through December. For 
example, for the month ending April 
30,1999, enter 990430. 

(2) Block 2, Contracting Office. Enter 
sufficient detail to establish the identity 
of the contracting office submitting the 
report in Blocks 2 a and b. 

(3) Block 3, Reporting Office Code. 
Enter the code assigned to the 
contracting office by the departmental 
data collection point in 204.67-8. 

(d) Section B, contracting actions—({1) 
Block 1, Tariff or Regulated 
Acquisitions. Enter the number and 
dollar value of contracting actions 
(including modifications that will also 
be reported in Block 8) with tariff or 
regulated industries (industries with sole 
source and service rates which are fixed 
or adjusted by a Federal, State, or other 
public regulatory body). 

(2) Block 2, Foreign/Interagency. (i) 
Enter the total number and dollar value 
of contracting actions (including 
modifications that will also be reported 
in Block 8)— 

(A) For foreign military sales (FMS) or 
other arrangement where the foreign 
government or international 
organization is paying all or part of the 
cost of the action. 

(B) Placed directly with foreign 
governments under the terms of an 
international agreement, e.g., base 
maintenance performed with the foreign 
government acting as the contractor 
(any other actions directly with foreign 
governments go on Line B5). 

(C) With another Federal agency or 
Government corporation, e.g., Federal 
Prison Industries. 

(ii) Enter the subtotals in Blocks 2 a 
and b for the number and dollar value of 
contracting actions, including 
modifications that will also be reported 
in Block 8 for— 

(A) Block 2a, FMS/International 
Agreements. Enter subtotals for 
paragraphs (d)(2)(i) (A) and (B) of this 
subsection. 
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(B) Block 2b, Action with Another 
Federal Agency. Enter subtotal for 
paragraph (d)(2)(i)(C) of this subsection. 

(3) Block 3, Small Business. (i) Enter 
the total number and total dollar value 
of contracting actions (including 
modifications which will also be 
reported in Block 8) where the— 

(A) Contractor is a small business 
concern; and 

(B) Place of performance is in the U.S. 
and outlying areas (see 204.670-1). 

(ii) Enter the subtotals for the number 
and dollar value of contracting actions 
(including modifications that will also 
be reported in Block 8) for— 

(A) Block 3a, Small Purchase 
Procedures. 

(B) Block 3b, Delivery Orders—GSA 
FSS. 

(C) Block 3c, Delivery Orders—Other 
FSS. 


(D) Block 3d, Delivery Orders—Other. 

(E) Block 3e, Other Contracting 
Actions. 

(4) Block 4, Large Business. (i) Enter 
the total number and dollar value of 
contracting actions (including 
modifications which will also be 
reported in Block 8) where the— 

(A) Contractor is a large business 
concern; and 

(B) Place of performance is in the U.S. 
and outlying areas. 

(ii) Enter the subtotals for the number 
and dollar value of contracting actions 
(including modifications that will also 
be reported in Block 8) for— 

(A) Block 4a, Small Purchase 
Procedures. 

(B) Block 4b, Delivery Orders—GSA 
FSS. 

(C) Block 4c, Delivery Orders—Other 
FSS. 

(D) Block 4d, Delivery Orders—Other. 

(E) Block 4e, Other Contracting 
Actions. 

(5) Block 5, Domestic or Foreign 
Entities Performing Outside the United 
States (i) Enter the total number and 
dollar value of contracting actions 
(including modifications that will also 
be reported in Block 8) where the place 
of performance is outside the United 
States and outlying areas (see 204.607— 
1). This includes actions placed directly 
with a foreign government that are not 
under international agreements (see 
paragraph (d)(2)(i)(B) of this subsection). 
It does not matter whether the 
contractor is domestic or foreign. 

(ii) Enter the subtotals for the number 
and dollar value of actions (including 
modifications that will also be reported 
in Block 8) for— 

(A) Block 5a, Small Purchase 
Procedures. 
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(B) Block 5b, Delivery Orders—GSA 
FSS. 

(C) Block 5c, Delivery Orders—Other 
FSS. 

(D) Block 5d, Delivery Orders—Other. 

(E) Block 5e, Other Contracting 
Actions. 

(6) Block 6, Educational, Nonprofit 
and Other. (i) Enter the total number 
and dollar value of contracting actions 
{including modifications that will also 
be reported in Block 8) with— 

(A) Educational institutions; 

(B) Not-for-profit and nonprofit 
institutions (defined in FAR 31.107); 

(C) Organizations for the blind and 
other severely handicapped; and 

(D) Any other entities not listed in 
Blocks 1 through 5. 

(ii) Enter the subtotals for the number 
and dollar value of contracting actions 
(including modifications that will also 
be reported in Block 8) for— 

(A) Block 6a, Small Purchase 
Procedures. 

(B) Block 6b, Delivery Orders—GSA 
FSS. 

(C) Block 6c, Delivery Orders—Other 
FSS. 

(D) Block 6d, Delivery Orders—Other. 

(E) Block 6e, Other Contracting 
Actions. 

Use this Block 6e to report actions 
with organizations for the blind and 
other severely handicapped. 

(7) Block 7, Total Contracting Actions. 
(i) Add Blocks 1 through 6 and enter the 
totals in Block 7. Do not add in the 
subtotals from the Sub-blocks in 2 
through 6. 

(ii) If directed by department/agency 
procedures, also enter the subtotals for 
the number and dollar value of 
contracting actions for— 

(A) Block 7a, Small Purchase 
Procedures. 

(B) Block 7b, Delivery Orders—GSA 
FSS. 

(C) Block 7c, Delivery Orders—Other 
FSS. 

(D) Block 7d, Delivery Orders—Other. 

(E) Block 7e, Other Contracting 
Actions. 

(8) Block 8 Total Modifications 
Excluding Small Purchase Procedures. 
Enter the total number of actions and 
dollar value of contracting actions 
which are modification actions. This 
includes modifications to delivery 
orders or other contracting actions 
which also may be counted in other 
lines in section B. 

(e) Section C, Extent Competed—{1) 
Block 1, Competed. 

(i) Enter the total number and dollar 
value of contracting actions which were 
competed. 

{A) Include in Block 1— 


(2) Actions not subject to Competition 
in Contract Act (CICA) (see FAR 6.001) 
where at least two quotations or offers 
were received; 

(2) Small business-small purchase set- 
asides over the competition and price 
reasonableness threshold in FAR 
13.106(a); 

(3) Actions where competitive 
procedures were used. to fulfill the 
requirement for full and open 
competition (FAR subpart 6.1); 

(4) Actions where full and open 
competition was provided for after 
exclusion of sources, in order to 
establish/ maintain alternative sources 
or to set aside an acquisition for small 
business (FAR subpart 6.2); 

(5) Actions where statutory 
authorities for other than full and open 
competition (FAR subpart 6.3) were used 
and more than one offer was received, 
except— 

(7) Actions with the Federal Prison 
Industries under FAR 6.302-5(b)(1), 
authorized or required by statute, are 
not reported any place in section c (see 
paragraph (e)(1)(B)(3) of this 
subsection); and 

(ii) Actions under FAR 6.302-5(b) (2) 
or (4), which are reported in section C, 
Block 2. 

(6) Actions resulting from a contract 
awarded competitively before CICA 
(including two-step formal advertising); 

(7) Delivery orders/ modifications 
under a federal supply schedule; and 

(8) Section 8(a) awards competed 
under FAR 6.204. 

(B) Do not include— 

(7) Actions that meet the criteria for 
Section C, Block 2; 

(2) Actions awarded under the 
authority of FAR 6.302-5(b) (2) or (4), 
authorized or required by statute (report 
these in Section C, Block 2); 

(3) Actions reported in section B, 
Blocks 1 and 2, including actions with 
the Federal Prison Industries (these are 
not reported any place in section C as 
they are coded automatically by the 
data base). 

(ii) Enter the subtotals for the number 
and dollar vaiue of contracting actions 
for— 

(A) Block 1a, Small Business 
Concerns. 

(B) Block 1b, Large Business Concerns. 

(C) Block 1c, Domestic or Foreign 
Entities Performing Outside the U.S. 

(D) Block 1d, Educational, Nonprofit & 
Other. 

(2) Block 2, Not Available for 
Competition. (i) Enter the total number 
and dollar value of contracting actions 
which were not available for 
competition. 

(A) Include in Block 2— 
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(2) Actions for brand name 
commercial products for authorized 
resale; 

(2) Actions authorized or required by 
statute to be awarded to a specific 
source or through another agency in 
accordance with FAR 6.302-5(b) (2) or 
(4); e.g., actions with qualified nonprofit 
agencies for the blind or other severely 
handicapped and noncompetitive 8(a) 
actions; 

(3) Actions (including modifications) 
below $1,000; 

(4) Other contract actions where the 
Deputy Assistant Secretary of Defense 
(Procurement) has determined that there 
is no opportunity for competition. 

(B) Do not include any actions 
reported in section B, Blocks 1 or 2 (e.g., 
actions with regulated monopolies, 
actions under foreign military sales or 
international agreements, and actions 
with another Federal agency or 
Government corporation). They are not 
reported any place in section C as the 
data base automatically codes them as 
not available for competition. 

(ii) Enter the subtotals for the number 
= dollar value of contracting actions 

or— 

(A) Block 2a, Small Business 
Concerns. 

(B) Block 2b, Large Business Concerns. 

(C) Block 2c, Domestic or Foreign 
Entities Performing Outside the U.S. 

(D) Block 2d, Educational, Nonprofit 
and Other. 

(3) Block 3, Not Competed. (i) Enter 
the total number and dollar value of 
contracting actions which were not - 
competed, i.e., any actions not reported 
in Blocks 1 or 2. Do not include actions 
reported in section B, Blocks 1 or 2.as 
these are not reported any place in | 
section C. 

(ii) Enter the subtotals for the number 
and dollar value of actions for— 

(A) Block 3a, Small Business 
Concerns. 

(B) Block 3b, Large Business Concerns. 

(C) Block 3c, Domestic or Foreign 
Entities Performing Outside the U.S. 

(D) Block 3d, Educational, Nonprofit & 
Other. 

(f) Section D, research, development, 
test, & evaluation actions:—{1) Block 1, 
Small Business. Enter the total number 
and dollar values of RDT&E actions with 
small business concerns. Do not include 
actions for supplies or services in 
support of RDT&E work that do not 
require the contractor to perform 
RDT&E. 

(2) Block 2, Large Business. Enter the 
total number and dollar value of RDT&E 
actions with large business concerns. Do 
not include actions for supplies or 
services in support of RDT&E work that 
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do not require the contractor to perform 
RDT&E. 

(3) Block 3, Domestic or Foreign 
Entities Performing Outside the U.S. 
Enter the total number and dollar value 
of RDT&E actions where the principal 
place of performance is outside the U.S. 
or outlaying areas (see 204.670-1). Do 
not include actions for supplies or 
services in support of RDT&E work that 
do not require contractor to perform 
RDT&E. 

(4) Block 4, Historically Black 
Colleges & Universities or Minority 
Institutions (HBCU/MI). Enter the total 
number and dollar value of RDT&E 
actions with HBCUs or Mls. Do not 
include actions for supplies or services 
in support of RDT&E that do not require 
ithe contractor to perform RDT&E. 

(5) Block 5, Other Entities. Enter the 
total number and dollar value of RDT&E 
actions that were not reported in Blocks 
1 through 4. Do not include actions for 
supplies or services in support of 
RDT&E that do not require the 
contractor to perform RDT&E. 

(g) Section E, selected socioeconomic 
statistics.—(1) Block 1, Small Business 
(SB) Set-Aside. (i) Enter the total 
number and dollar value of contracting 
actions which were small business set- 
aside actions. 

(ii) Enter the subtotals for the number 
and total dollar value of actions for— 

(A) Block 1a, SB-Small Purchase Set- 
Aside. Enter actions pursuant to FAR 
13.105. 

(B) Block 1b, SB Set-Aside. Enter 
actions pursuant to FAR 19.502. 

(C) Block 1c, Combined SB/Labor 
Surplus Area Set-Aside. (Do not use this 
code.) 

(iii) If the action is an emerging small 
business set aside (FAR 19.1002), use the 
most appropriate sub-block. 

(2) Block 2, Small Disadvantaged 
Business (SDB) Actions. (i) Enter the 
total number and dollar value of actions 
which were small disadvantaged 
business actions. 

(ii) Enter the subtotals for the number 
and dollar value for— 

(A) Block 2a, Through SBA-Section 
8({a). Enter actions with the Small 
Business Administration pursuant to 
Section 8{a) of the Small Business Act 
(FAR 19.8). 

(B) Block 2b, SDB Set-Aside/SDB 
Preference. Enter actions resulting 
from— 

(2) A set-aside for smali 
disadvantaged business (SDB) (219.502- 
2-70); 

a Application of an SDB evaluation 
preference (219.70); or 

(3) SDB preferential consideration 
(219.502-3). 


(C) Block 2c, SB-Small purchase Set- 
Aside. 

Enter actions under FAR 13.105 where 
award is to an SDB, but a preference 
was not applied. 

(D) Block 2d, SB Set-Aside. 

Enter actions under FAR 19.502 where 
award is to an SDB, but a preference 
was not applied nor was preferential 
consideration given. 

(E) Block 2e, Other. 

Enter actions not reported in Blocks 
2a through d. 

(3) Block 3, Woman-Owned Small 
Business. Enter total number and dollar 
value of contracting actions with 
womenowned small businesses. 

(4) Block 4, HBCU/MI. Enter the total 
number and dollar value of contracting 
actions with HBCU/MIs pursuant to 
subpart 226.70. 

(5) Block 5, Sheltered Workshop. 
Enter the total number and dollar value 
of contracting actions with a workshop 
for the blind or a workshop for the 
severely handicapped for supplies or 
services from the procurement list 
pursuant to FAR subpart 8.7. 

(6) Block 6, Labor Surplus Area Set- 
Aside. Do not use this Block. 

(h) Section F, small purchase 
procedures—dollar value ranges. Enter 
in each of the dollar ranges the total 
number and dollar value of contracting 
actions which used small purchase 
procedures (FAR part 13). 

(i) Section G, remarks and 
authentication. (1) Block 1, Remarks. 
Enter any remarks applicable to this 
report. 

(2) Block 2, Contracting Officer. 

(i) Block 2a, Typed Name. Type the 
name (last, first, middle initial) of the 
contracting officer or representative. 

(ii) Block 2b, Signature. The person 
identified in Block 2a must sign. 

(iii) Block 2c, Telephone Number. 
Enter the telephone number (with area 
code) of the person identified in Block 
2a. Installations with Automatic Voice 
Network (AUTOVON) must enter their 
AUTOVON number. 

(3) Block 3, Date Report Submitted. 
Enter the date (YYMMDD) that the DD 
Form 1057 is submitted. Use two digits 
for each segment; use 01 through 12 for 
January through December. For 
example, enter January 2, 1999 as 
990102. 

100. Sections 253.215 and 253.215-70 
are added to read as follows: 


§ 253.215 Contracting by negotiation. 


§ 253.215-70 DD Form 1547, Record of 
weighted guidelines application. 


(a) Use the DD Form 1547 as 


prescribed in 215.970. 


(b) General instructions. (1) Report 
amounts as they relate to the price of 
the contract action without regard to 
funding status (e.g., amounts obligated). 

(2) Express all dollar values to the 
nearest whole value (e.g., 
$200,008.55 = $200,009). 

(3) Express all percentages to the 
nearest hundredth or thousandth as 
appropriate (e.g., interest rate—8.25% or 
8.257%). 

(4) If the contracting office is exempt 
from reporting to the DoD management 
information system on profit and fee 
statistics (see 253.215-70(d)}, do not 
complete Blocks 1, 4, 5, 6, 7, 8, 9, 10, 11, 
or 12. 

(5) Report an option amount for 
additional quantities as a separate 
contract action when exercised. 

(6) Even though fixed-price type 
contract actions are negotiated on the 
basis of total price, prepare the 
negotiation summary portion of the DD 
Form 1547 showing the contracting 
officer’s best estimates of cost and 
profit. 

(7) Ensure compliance with 215.871-5. 

(8) For indefinite delivery-type 
contracts, prepare a consolidated DD 
Form 1547 for annual requirements 
exceeding $500,000. 

(9) Prepare a consolidated DD Form 
1547 when multiple profit rates apply to 
a single negotiation. 

(c) Specific instructions for 
completion of DD Form 1547. (1) Block 
1—Report No. Enter the four-digit local 
control number followed by a dash and 
the last two digits of the fiscal year (e.g., 
0004-90 for 4th action in fiscal year 
1990). Each field contracting office 
participating in profit reporting shall 
establish a control system for 
consecutively numbering completed DD 
Forms 1547. Always start with 0001 at 
the beginning of each fiscal year and 
always use four digits. This number will 
identify the specific DD Form 1547 in 
DoD’s management information system 
and will be used for follow-up actions. 

(2) Block 2—Basic Procurement 
Instrument Identification No. Enter the~ 
identifying contract number assigned 
per 204.70, (Block B1 of the DD 350). 

(3) Block 3—SPIIN. Enter the 
supplemental procurement instrument 
identification number for supplemental 
agreements or other modifications, 
assigned per 204.70, (Block B2 of the DD 
350). 

(4) Block 4—Date of Action. (i) Year. 
Enter the last two digits of the year the 
action was negotiated (e.g., 90 for 1990). 

(ii) Month. Enter the two digit number 
for the month the action was negotiated 
(e.g., 09 for September). 
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(5) Block 5—Contracting Office Code. 
Enter the code assigned the contracting 
office per DoD Procurement Coding 
Manual, Volume III, (Block A3 of the DD 
350). 

<4 Block 6—Name of Contractor. 
Enter the contractor's name (including 
division name), (Block B5C of the DD 
350). 
7 Block 7—DUNS Number. Enter the 
contractor establishment code number, 
(Block B5A of the DD 350). 

(8) Block 8—Federal Supply Code. 
Enter the code used in Block B12A of the 
DD 350. 

(9) Block 9—DOD Claimant Program. 
Enter the code used in Block B12B of the 
DD 350. 

(10) Block 10—Contract Type Code. 
Enter the appropriate code— 


CPFF 
CPIF (all types) 


(11) Block 11—Type Effort. Enter the 
appropriate code— 


(12) Block 12—Use Code. Enter the 


appropriate code for use of the weighted 
guidelines method— 


performance 
employed (215.971-2(c)(2)) 
Alternate facilities capital 
(215.971-4(c)(2)) 
Alternate structured approach (215.973) 


Modified weighted guidelines approach 
(215.972) 


(13) Blocks 13 through 20—Cost 
Category Objective. Enter the 
prenegotiation objectives. Include 
contractor independent research and 
development/bid and proposal in the 
general and administrative expenses in 
Block 19. 

(14) Blocks 20 through 29—Weighted 
Guidelines Profit Factors. Enter the 
amounts determined in 215.971 or 
215.972. Do not complete this section 
when using an alternate structured 
approach (215.973). 

(15) Block 30—Total Profit Objective. 
Enter the total of Blocks 24, 25, 26, 28, 


and 29. Do not complete this section 
when using an alternate structured 
approach (215.973). 

(16) Blocks 31 through 35— 
Negotiation Summary. Complete as 
indicated on the form. For fixed-price 
type contracts negotiated on a total 
price basis, enter the contracting 
officer's best estimates of cost and 
profit. When using an alternate 
structured approach, see 215.973(b)(2) 
for offsets. 

(17) Blocks 36 through 39— 
Contracting Officer Approval. The 
contracting officer shall sign the form. 
Include a complete (with area code) 
commercial telephone number to 
facilitate any follow-up actions. 

(18) Blocks 96 through 99—Optional 
Use. Complete in accordance with 
department/agency procedures, if any. 


101. Appendix C to Chapter 2 is added 


to read as follows: 


Appendix C to Chapter 2—Contractor 
Purchasing System Reviews 


Part 1—General 


C-100 Scope 
C-101 Planning a Purchasing System 
Review 

C-101.1 Team Captain 
C-101.2 Review Team 
C-101.3 Notification to Contractor 
C-101.4 Obtaining Preliminary Data 
C-102 In-Plant Review 
C-103 Report Content 


Part 2—Analytical Procedures 
C-200 Scope 
C-201 Conducting the Review 
C-201.1 Purpose of the Review 
C-201.2 Review Team Members and 
Review Methods 
C-201.3 Summary of Purchases Examined 
C-202 Company History and Purchasing 
Organization 
C-202.1 Background Data and Scope of 
Purchasing Organization 
C-202.2 Management's Attitude Toward 
Purchasing 
C-202.3 Purchasing Organization 
C-202.4 Interdepartmental Relations 
C-202.5 Internal Purchasing Organization 
C-202.6 Purchasing Personnel 
C-202.7 Conflict of Interest/Gifts and 
Gratuities 
C-203 Purchasing Policies and Procedures 
C-203.1 Evaluation of Written Policies 
and Procedures 
C-203.2 Analysis of Purchasing Forms 
C-204 Subcontract Clauses 
C-204.1 Analysis of Purchase Order 
Clauses 
C-204.2 Restrictive Clauses 
C-204.3 Special Clauses 
C-204.4 Side Agreements 
C-204.5 ACO Consent 
C-204.6 Cost Accounting Standards 
C-205 Management of Purchasing 
C-205.1 Documentation of Purchasing 
Files 
C-205.2 Reports and Controls 
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C-205.3 Standardization Program 
C-205.4 Value Engineering Program 
C-205.5 Make-or-Buy Program 
C-205.6 Material Estimating—Budget 
Control 
C-206 Development of Purchase 
Requirements 
C-206.1 Advance Purchasing Planning 
C-206.2 Identification of the Purchase 
Requirement 
C-206.3 Establishment of Schedules— 
Purchasing Lead Time 
C-206.4 Inventory Control 
C-206.5 Material Control Methods 
C-206.6 Expediting and Follow-up of 
Purchase Orders 
C-206.7 Receiving 
C-206.8 Transportation 
C-206.9 Packaging 
C-207 Selecting Sources 
C-207.1 Competition 
C-207.2 Intra-Company Transactions . 
C-207.3. Single-Source and Sole-Source 
Purchasing 
C-207.4 Small Business and Small 
Disadvantaged Business Utilization 
C-207.5 Subcontractor Responsibility and 
Vendor Performance Rating System 
C-208 Pricing and Negotiation 
C-208.1 Sti. :istical Information 
C-208.2 Truth in Negotiations Act 
C-208.3 Adequate Price Competition 
C-208.4 Price Analysis and Cost Analysis 
C-208.5 Negotiations 
C-208.6 Cash Discounts and Terms 
C-208.7 Handling Low Dollar Orders 
C-208.8 Selection of Contract Types - 
C-209 Subcontract Award and 
Administration 
C-209.1 Solicitation, Receipt, and 
Evaluation of Proposals 
C-209.2 Awarding the Subcontract or 
Purchase Order 
C-209.3 Subcontract Administration 
C-209.4 Changes to Subcontracts 
C-209.5 Terminated Subcontracts 
C-209.6 Closing Out Subcontracts 
C-210 Appendices, Exhibits Case Histories 


Part 3—Report Formats 


C-300 Scope 

C~301 Cover Page and Part I 
C-302 Part Il 

C-303 Attachments 


Part 1—Generail 


C-100 General. 


This appendix provides guidance and 
procedures for evaluating contractor 
purchasing systems (see FAR subpart 44.3 
and DFARS subpart 244.3) and preparing the 
review reports. It applies to follow-up and 
special reviews as well as comprehensive 
contractor purchasing system reviews 
(CPSRs). 


C-101 1-Planning a purchasing system 
review. - 


C-101.1 Team captain. 


Department/agencies shall appoint a team 
captain for each comprehensive contractor 
purchasing system review (CPSR), follow-up 
review, or special review. The team captain 
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normally shall be a senior purchasing system 
analyst (PSA) who has wide experience in the 
conduct of CPSRs and who is not assigned at 


the contractor's plant. The team captain— 


(a) Determines the scope and depth of the 
review; 

(b) Plans and schedules the review; 

(c) Sets up the review team: 

(d) Manages the team effort, including 
assigning work to members; 

(e) Is the team’s primary interface with the 
contractor; 

(f) Is responsible for preparation of the 
report; 

(g) Sits on the CPSR Board of Review (if 
established) as a non-voting member; and 

(h) Prepares the summary report and signs 
the complete report. 


C-101.2 Review team. 


(a) The team captain decides the size and 
composition of the team. The size of the team 
may vary with the size of the contractor and 
the scope of the review. The team should be 
large enough to permit an adequate review in 
a reasonable time. 

(b) For contractors with major defense 
systems, the review team should include 
specialists in production, quality assurance, 
engineering, and acquisition management 
functions. 

(c) The contract audit office shall appoint 
an auditor to participate as a team member. 


C-101.3 Notification to contractor. 


The team captain will prepare a letter for 
the administrative contracting officer's 
(ACO) signature that notifies the contractor 
of the proposed review and requests 
preliminary data for planning purposes. 


C-101.4 Obtaining preliminary data. 


The team captain normally uses the 
following data in planning the scope of the 
CPSR review. Preplanning data for other 
reviews should be tailored to the 
circumstances. If any of these data are not 
already available from Government sources, 
the team captain will ask the ACO to request 
them from the contractor. Pre-review 


Universe: 
Number of Purchase Orders (POs) 
Sample Selected: 


Percentage (Sample to Universe Dollars) 


Special Categories Included in Sample 


planning normally starts 4 to 8 weeks prior to 
the scheduled in-plant review starting date. 

(a) Organization charts. 

(1) For the plant being reviewed, show 
management structure down to at least the 
department-head level. 

(2) For the purchasing department, show 
structure down to at least the first level of 
supervision, and show, either in the chart 
itself or in an accompanying table, the 
number and job classification (or assignment) 
of personnel reporting to each first-level and 
higher supervisor. 

(b) Purchasing. 

(1) Policy statements. 

(2) Procedures. 

(3) Forms. 

(c) Data on sales and subcontracts similar 
to that at C-202.1. 

(d) Weekly or monthly management 
reports, such as shortage reports, workload 
and work backlog reports, scrap and salvage 
reports, and repetitive reports to company 
management and the Government. 

(e) List of affiliates and autonomous or 
semi-autonomous departments and divisions. 

(f) Pertinent reports on the contractor's 
purchasing system. 

C-102 In-plant review. 

The review team shall have an entrance 
conference with the contractor. Part 2 of this 
appendix contains detailed guidance on 
conducting the analytical part of the CPSR. 
Also use relevant portions of Part 2 for 
performing follow-up or special reviews. The 
in-plant review normally takes 20 days. 


C-103 Report preparation. 
C-103.1 Report content. 


(a) A complete CPSR report consists of Part 
I, Summary Report, and Part II, CPSR 
Supporting and Statistical Data. The report 
format is at Part 3 of this appendix. Part 1 is 
self-explanatory. Part 2 of this appendix 
contains detailed guidance on obtaining and 
analyzing information to be included in Part 
IL. 

(b) At contractor plants with a resident 
PSA, the review team may prepare only Part 
I, Summary Report, in lieu of a complete 
report. 

(c) For follow-up or special reviews, review 
teams need only complete Part I. However, 
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they should use the procedures in Part 2 of 
this appendix for analyzing the areas under 
review. 

(d) The report is an action document which 
the contracting officer uses to support the 
decision concerning the effectiveness of a 
contractor's purchasing system. 
Consequently, focus on significant areas for 
corrective action. Do not include material 
which is not needed to support findings and 
recommendations. If a specific operation is 
satisfactory, a concise statement to that 
effect is sufficient. If it is unsatisfactory, state 
the pertinent facts and circumstances. 
Include only those details and statistics 


necessary to support findings and 
recommendations. 


Part 2—Analytical Procedures 


C-200 Scope. 

This part explains the analytical 
procedures to be used in conducting a CPSR 
and documenting the analysis in the report. 
Organization of this part parallels Part I 
(Supporting and Statistical Data) of the report 


format in Part 3 of this appendix. 
C-201 Conducting the review (Section ITA). 
C-201.1 Purpose of the review (IIA1). 


State the reason for conducting the review: 
List the in-plant review period. 


C-201.2 Review team members and review 
methods (ILA2). 

List the members and their title and 
organizations. State the review methods 
used, i.e., examination of the contractor's 
written policies and procedures on 
purchasing-subcontracting, evaluation of 
actual operating practices and methods 
through review of subcontract purchase order 


files, and interviews with contractor and 
Government personnel. 


C-201.3 Summary of purchases examined 
(ITA3). 


(a) Explain the method used to select the 
sample. Also list the sample period, universe, 
and what was examined as follows: 


Summary of Purchases Examined 
Period Sampled (in months or specific dates) 


$100,000 and Over $25,000 to $100,000 Under $25,000 


Total value 
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(b) Selecting the Universe. 

Use the most current period of at least 6 
months. Do not use a period older than 1 
year. 

(c) Selecting the sample. 

(1) The team captain— 

(i) Selects the sample; 

(ii) Can use a sampling method based on 
judgment, in lieu of random sampling 
techniques, as long as it produces results 
representative of all subcontracts; and 

(iii) Ensures that the sampling procedure is 
compatible with the contractor's existing 
systems and is used consistently in all CPSRs 
on a given contractor. 


(2) Do not include low dollar orders in the 
sample. Spot check them for evidence of 
acceptable and effective procedures. 

(3) The initial sample of intermediate 
($25,000 to $100,000) and high dollar ($100,000 
and over) subcontracts should ordinarily add 
up to a combined total of at least 150 
subcontracts. The team captain can later vary 
the number depending on the extent of 
deficiencies observed as the review 
progresses. If there are less than 150 
intermediate and high dollar subcontracts, 
review all issued in the last 12 months. 

(4) Review all high dollar subcontracts for 
compliance with Public Law 87-653, Truth In 
Negotiations Act. 

(d) Analyzing the sample. 


BACKGROUND DATA 


Total value 


(1) Analyze the sample and record the 
result on the analysis spread sheet, 
Attachment 1 to the CPSR report (see Part 3 
of this appendix). 

(2) Explain indicated problem areas or 
unusual trends, 


C-202 Company history and purchasing 
organization (IIB). 


C-202.1 Background data and scope of 
purchasing organization (1!B1). 
Briefly summarize the history of the 


corporation and division or plant and include 
the following statistical information: 


Prior year (date) Current year (date) 


Current year ($) 





C-202.2 ’s attitude toward 
purchasing (I1B2).: 

Explain the extent to which management 
officials are— 

(a) Aware of the policies and practices of 
their purchasing organization; 

(b) Familiar with their key subcontractors, 
including the basis for awards and the 
effectiveness of purchases; and 

(c) Responsive to operating problems in the 
purchasing area. 


C-202.3 Purchasing organization (11B3). 

Determine whether the organizational 
placement of the department allows it to 
operate at maximum effectiveness. Having 
unclear lines or responsibility or placing the 
purchasing function under another 
management function generally impairs the 
purchasing department's capability to make 
objective decisions. 


C-202.4 Interdepartmental relations (1iB5). 
Describe the functional relationships of 


purchasing to other departments. Pay 
particular attention to the relationship 
between engineering and purchasing. 
Comment on any relationships which are not 
harmonious, or which do not evidence a free, 
fast, and accurate flow of information. 


C-202.5 Internal purchasing organization 
(186). 


Determine if the organization can 
efficiently accomplish its function. Describe 
the various buying sections, identifying 
commodity assignments, numbers of 
personnel, and division of responsibility (e.g., 
price/cost analysis, market research, 
expediting). Explain whether a contractor 
with major subsystems has, or should have, a 
separate systems purchasing group to provide 
the specialized purchasing administration 
efforts needed for these products. 


C-202.6. Purchasing personnel (11B7). 


Determine the adequacy of the contractor's 
standards for the qualification, training, 
experience, and performance of its 
purchasing staff. 


C-202.7 Conflict of interest gifts and 
gratuities (11B8). 

Determine whether the contractor— 

(a) Policies on conflict of interest/gifts and 
gratuities are consistent with DoD policy 
(including the Anti-Kickback Act). 

(b) Is complying with its policies. 


C-203 and 
procedures (IIC). 

C-203.1 Evaluation of written policies and 
procedures (liC1). 

(a) Evaluate the— 

(1) Scope and effectiveness of the 
contractor's purchasing policies and 
procedures; and 

(2) Methods for formulating, issuing, 
updating, and changing them. 

(b) Determine whether the contractor's 
policies and procedures are— 

(1) In writing; 

(2) Adequate in terms of acceptable 
purchasing practice; 

(3) Consistent with DoD policy and 
contractual provisions; and 

(4) Known and followed. 

(c) As a minimum, the contractor should 
have policies and procedures covering the 
following areas— 

(1) Management of purchasing. 

(i) Who has the authority to make 
commitments and to question quality and 
quantity of material requisitioned or received. 

(ii) Assuring that purchasing personnel are 
complying with applicable public laws and 
implementing government regulations (e.g., 
Truth in Negotiations). 

(iii) Control and restriction of reciprocity 
(e.g., trade agreements, side agreements, etc.). 

(iv) Purchasing file requirements. 

(v) Controlling the use of nonstandard 
parts and components by subcontracts. 

(vi) A make-or-buy program, including cost 
considerations as well as assessments of 
subcontract and in-house engineering, 
manufacturing, and quality assurance 
capabilities. 

(2) Development of purchase requirements. 

(i) Timely preparation and appropriate 
review, approval, and transmission of an 
accurate and complete technical data 
package and purchase requisitions. 

(ii) Reviewing requisitions to consolidate 
all requirements (Government and 
commercial) for the same or similar items— 
reviewing requirements against available 
stocks and surpluses. 

(iii) Inventory control. 

(iv) Transportation and packaging. 

(v) Preparation, processing, and issuance of 
purchase orders. 

(vi) Assuring that purchasing documents 
include appropriate source inspection 
requirements (prime contractor and 
Government). 

(vii) Assuring flow down to purchase 
orders and subcontracts of applicable prime 
contract terms and conditions. 

(3) Selecting sources. 


(i) Developing and soliciting potential 
subcontractors. 

(ii) Obtaining competition. 

(iii) Controlling intra-company transactions 
with affiliates, subsidiaries, or parent 
company. 

(iv) Requiring written justification of sole 
source purchasing. 

(v) Assuring that the subcontractor’s 
quality system complies with the prime 
contractor's quality assurance program 
requirements and product testing. 

(vi) Preaward survey of prospective 
suppliers. 

(vii) Complying with the small business 
and small and disadvantaged business 
subcontracting program contract clauses. 

(viii) A vendor rating system and vendor 
case histories. 

(ix) Fully justifying purchases.from 
suspended or debarred firms. 

(4) Pricing. 

(i) Cost or price analysis. 

(ii) Timely furnishing of current supplier 
quotes and negotiated price data for use in 
proposal preparation. 

(iii) Establishing and documenting 
negotiation objectives and their difference 
with the negotiated price. 

(iv) Requiring written justification of 
second or subsequent best and final offers 
and split awards. 

(v) Obtaining prompt payment discounts 
from subcontractors. 

(vi) Effectively processing a high volume of 
low dollar value orders and calls against 
blanket orders and open-end subcontracts. 

(vii) Spare parts pricing. 

(viii) Selecting the proper contract type. 

(ix) Controlling cost reimbursement, time 
and material, and labor-hour subcontracts. 

(5) Subcontract award and administration. 

(i) ACO advance notification and consent. 

(ii) Timely definitization of undefinitized 
actions (e.g., letter contracts) and changes. 

(iii) Subcontractor reporting requirements 
for postaward managernent. 

(iv) Maintaining visibility of subcontracts 
in the areas of cost, schedule, and 
performance. 

(v) Monitoring progress payments to 
subcontractors. 

(vi) Requiring subcontractors to identify 
and record nonconformance, determine cause 
of defects, implement timely corrective 
action, and provide appropriate notification. 

(vii) Verifying subcontractors’ control of 
calibration, measuring, and test equipment. 

(viii) Controlling subcontract tort 
acquisition of special tooling and test 
equipments. 





(ix) Use of Government property. 
(x) Receiving, accepting, and 
returning material. 


(xi) Adequate review and processing of 
terminations. 
(xii) Subcontract closeout. 


C-203.2 Analysis of purchasing forms 
(1IC2). 


_ Determine whether the cantractor's forms 
automated formats) effectively 
support the purchasing operation. 


C-204 Subcontract clauses (ID). 
The team captain should have the team's 


legal perform the clause review. 
Tas pat efliosedaes can te-dene oie 
in-plant review, if necessary. 


C-204-2 Analysis of purchase order clauses 
(11D1). 


Ensure that the contractor— 

fa} Uses standard clauses fer like 
situations; 

(b) Has a systenr that provides for special 
or nonstandard cleuses when conditions 
warrant; 

(c) Flows down required prime contract 
clauses and 

(d) Uses clauses appropriate to the action. 


C-204-2 Restrictive clauses (1D2). 

(a) Restrictive clauses limit subcontractor 
use of prime contractor furnished materials or 
data. Example— 

“All special tooling, drawings, data. 
designs, engineering instructions, 

specifications, or other information supplied 
by or in behalf of the buyer, or prepared by 
seller, shall be and remain the property of 
buyer, and seller shall not use or disclose any 
special tooling, drawings, data, design, 


of orders for buyer and upen buyer’s request, 
such special tooling, drawings, data, design, 
engineering inatructions, specifications, or 
other information, and all copies thereof shall 
be returned te buyer.’ 

(b) The Government does not permit use of 
these clauses in cases where the materials or 
data furnished by the prime contractor te the 
subcontractor came from the Government 
and the Government has title, a vested 
interest, or data rights. This is ta prevent 
what otherwise could happen—prime 
contractor could restrict competition by 
preventing subcontractors from using the 
(Government} furnished material or data in 
direct sales to the Government. 

(c} The review team shal? ensure that the 
contractor does not use such “restrictive™ 


clauses. If there are any, the team should 
that the ACO withhold system 
approval! until the clauses are modified. 


C-204.3 Special clauses (IID3). 


Contractors frequently use the same 
purchase order forms for both commercial 
and Government subcontracts. This is fine, 
but the review team should ensure that the 
terms and conditions are consistent with 
Government . Pay special attention te 
the following provisions— 

(a) Pricing and payments. Ensure that 
provisions do not allow— 

(1) Establishment of prices “after the fact” 
or on an “advise price” basis; 

(2) Unilateral adjustment by the prime 
contractor; or 

inconsistent with the prime 
contract provision. 

(b) Patent rights. Ensure that the 
subcontract clause is consistent with the 
prime contract. Particularly ensure that the 
prime does not require greater rights from the 
subcontractor than the Government requires 
from the prime. 

(c} Disputes. Do not approve any 
subcontract clause which allows 
subcontractors a pach of direct appeal to the 
contracting officer and the Board of Contract 
Appeals. Ensure that flow down clauses are 
appropriately modified to reflect thie. Clauses 
which provide that the prime contracter will 
prosecute an appeal om behalf of the 
eerste aie of the prime are 

ne. 

(d) Warranty. Standard commercial type 
warranty requirements are fine. Just make 
sure they are consistent with any prime 
contract requirements. 

fe} aoe opportunity. Make sure the 
contractor flows down the applicable 
ee 
Equal Opportunity, to every subcontract or 
— arora ian exempted by rules, 

rders of the Secretary of 
uae (42 CER. ‘Chapter 00). 

(f) Subcontractor cost or pricing data. 
Make sure the appropriate clauses are flowed 
down. Check far the 

(2) FAR 52.214-26, Audit—Sealed Bidding; 

(2} FAR 52.214-28, Subcontractor Cost or 

Data—Modifications—Sealed 


Bidding; 
(3) FAR 52.215-2, Audit—Negotiation; 
Subcontractor Cost or 


(5) FAR 52.225-25, Subcontractor Cost or 
Pricing Data—Modifications. 

(g) Termination for convenience of the 
Government. Subcontracts should include a 
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termination for convenience clause since the 
prime contract requires the contractor, on 
receipt of a notice of termination, to. 
terminate subcontracts if they relate to the 
terminated part of the prime contract fsee 
FAR Subpart 49). 

(h) Government property. Subcontracts 
should include a clause that— 

(t} Holds subcontractors responsible for 
loss or damage to Government property in 
their possession and control under the 
subcontracts; 

(2) Uniess otherwise authorized by specific 
approval of the contracting officer, requires 
the subcontractor to return the property in 
the same condition as when received, except 
for reasonable wear and tear and use in 
accordance with the contract; and 

(3) Requires any other controls ever 
Government property required by the prime 
contract or FAR Part 45. 

(i) Limitation of payment provision of 
certain subcontracts. {1) Certain prime 
contract clauses require contractors te— 

(ii} Incert @ limitation of payment provision 
in each price redeterminable or incentive 
subcontract; or 

(ifi] Insert in each cost-reimbursement 
subcostract a requirement for these 
subcentractors tc include a limitation of 
payment provision in each price- 

redeterminable or incentive subcontract 
under their subcontract. 


(i) FAR 52.216-5, Price lichiapientien 
Prospective; 

(ii) FAR 52.216-6, Price Redetermination— 
Retroactive; 

(iii) FAR 52.216-16, Incentive Price 
Revision—Firm Target; 

(iv) FAR 52.216-17, Incentive Price 

Revision—Successive Targets; and 

(v) FAR 52.244-2, Subcontracts (Cost- 
Reimbursement and Letter Contracts}. 


C-204.4 Side agreements (IID5). 
Ask the contractor if there are any side 


agreements that negate clauses used in the 
standard formats. 


C-204.5 ACO consent (HD&}. 


(a) Ensure that the contractor— 

{2) Requests ACO consent or submits 
advance notification when required; and 

(2} Submits the appropriate documentation 
with the request or notification. 

fb} Include the following statistical data in 
the report. 


saonmw 800080 
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$100,000 and over $25,000 to $100,000 Under $25,000 


(c) The following table summarizes 
advance notification and consent 
requirements. 


ADVANCE NOTIFICATION, WRITTEN JUSTIFICATION, AND CONSENT TO SUBCONTRACT SUMMARY 


“7 
3 


FTTTES 
i 


nn 


Type of contract (and subcontract clause) 


1 Normally this does not apply unless there is an unpriced modification. 
Code: A=Advance notification, J=Written justification, C=ACO consent, 1=Waived when purchasing system approved, 2=Waived when purchasing system 
purchasing system approved. 


approved, 3=Waived when 


C-204.6 Cost accounting standards, Pub. L. 
91-379 (IID6). 


(a) Examine the prime contract to 
determine if the subcontract is subject to cost 
accounting standards (CAS) (see the clauses 
at FAR 52.230-3, Cost Accounting Standards, 
52.230-4, Administration of Cost Accounting 
Standards, 52.230-5, Disclosure and 
Consistency of Cost Accounting Practices). If 
the subcontract is subject, determine if the 
contractor is complying with CAS when 
awarding such subcontracts. The contractor 
complies by— 

(1) Obtaining a subcontractor disclosure 
statement or a certificate that a disclosure 
statement is not required; and 

(2) Flowing down the applicable clauses to 
covered subcontractors. 

(b) Consistent noncompliance with CAS 
when awarding subcontracts is cause for 
recommending that system approval be 
withheld. Isolated instances of . 
noncompliance are not sufficient cause. 

(c) Include the following statistical data in 
the report— 


C-205 Management of purchasing (IIE). 


C-205.1 Documentation of purchasing files 
(1E1). 


Determine whether file documentation is 
sufficient, but not excessive, to provide a 
complete and accurate history of the 
transactions and consistent with the 
contractor policies. Documents included in 
the files would be those necessary to 
evidence compliance with Government 
requirements and the contractor's policies 
and procedures. In reviewing automated 
purchasing system files, only review printed 
material when absolutely necessary. 


C-205.2 Reports and controls (IIE2). 


Review the system of reports and controls 
to determine if management is receiving and 
evaluating pertinent information for effective 
control and management of the department. 


C-205.3 Standardization program (IIE3). 


A standardization program is an organized 
effort to establish, to the extent practical, 
fixed standards of quality, size, and 
description for material in order to minimize 
the number of different parts purchased or 


manufactured, and to make certain that all 
materials and parts purchased are standard 
military or commercial items. Evaluate the 
contractor's program. 


C-205.4 Value engineering program (IIE4). 


Ensure that the contractor— 

(a) Flows down the value engineering 
clause (FAR 52.248-1, Value Engineering, 
52.248-2, Value Engineering—Architect- 
Engineer, or 52.248-3, Value Engineering— 
Construction) when it is in the prime 
contract; and 

(b) Has an adequate system for handling, 
review, evaluation, and pricing subcontract 
value engineering change proposals before 
submitting them to the ACO. 


C-205.5 Make or buy program. 


(a) Evaluate the contractor's procedures for 
making make or buy decisions. Ensure that 
procedures are followed and decisions are 
documents. Evaluate any deviations from 
established practice. 

(b) For contracts with specific make or buy 
programs, determine compliance comparing 
the contractual provisions with the orders 
placed by purchasing. Review any changes 
for compliance with the contractual program. 


C-205.6 Material estimating—budget 
control (IIE6). 
Review the estimating system review (see 


215.811-70) to determine its impact, if any, on 
the purchasing system. Determine the 
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adequacy of the contractor's method for 
establishing and issuing material budgets. 
Comment on whether the contractor has, or 
should have, a separate budget for 
developing alternate sources of supply. 


C-206 Development of purchase 
requirements (IIF). 


C-206.1 Advance purchasing planning 
(IF 1). 


Deterniine whether the contractor has an 
effective advance planning system, i.e., one 
that leads to competitive purchasing to the 
maximum extent possible. Some areas to look 


(a} Procedures for purchasing department 
input in design and purchase specifications; 

(b) Procedures for obtaining information on 
all available sources; and 

(c) Programs for reviewing noncompetitive 
items for conversion to competition. 


C-206.2 Identification of the purchase 
requirement (IIF2). 
Determine whether the contractor's 


procedures for identifying items to purchase 
identify all that are needed and do not 
identify those not needed. 


1 Lead Time Provided: Date receipt of requisition versus vendor promised date. 


C-206.4 Inveatory control (IIF4). 

(a) Evaluate the effectiveness of the 
contractor's inventory control system in 
purchasing common items and in controlling 
physical inventories. Review the contractor's 


policies and procedures for— 

(1) Deciding which material should be 
purchased and maintained in stock: and 

(2) Controlling stocked inventory. 

(b) Ensure that the inventory control 
policies and procedures— 

(1} Only keep in stock what is regularly 
needed. in evaluating this, look at-— 

(i) The turnover rate; 

(ii) How often an inventory is taken; 

{iii} Whether the inventory has large 
amounts of excess mate: and 

(iv) Whether and how obsolete and excess 
quantities of material are disposed of. 

(2) Keep the stocks at level sufficient te 
meet demands. in evaluating this, look at— 

(i) The system for deciding when to 


reorder. 


(A) If the contractor utilizes a minimum/ 
maximum inventory control system for 
common items, how are reorder points 
established? Does the contractor consider 
economic order quantities? Are there any 
procedures for reevaluating the soundness of 
reorder points on a systematic basis? How 
does the contractor assure that items which 
reach minimum levels are reordered in a 
timely manner? 

(B) If the contractor does not use such a 
system, haw is the decision made? 

(ii) The normal elapsed time between 
issuance of the stock item and update of 


_ stock control records. 


C-206.5 Material control methods (TIF3). 
Evaluate the contractor's material control 
system as it relates to the purchasing 
function. A material control system includes 
determining the need, packing and packaging, 
scheduling deliveries, expediting, 
transportation, receiving, and controlling 
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C-206.3 Establishment of schedules— 
purchase lead time (LIF3). 


Determine whether the contractor's 

scheduling system allows sufficient 
ing lead time. Review how lead times 

are established, and how they are checked 
for realism. Material shortages, work 
stoppages, ora substantial volume of 
purchasing requiring premium pay are 
reliable indicators of inadequate lead times. 
State in the report, what portion of the 
subcontract samples reflect adequate 
purchasing lead time. Include the following 
statistical information in the report— 


conten 


material. Determine the effectiveness of the 
contractor's procedures for combining 
requirements and for screening them against 
quantities on hand and surplus inventories. 


C-206.6 Expediting a follow-up of 
renee orders (IF6, 

{a) Evaluate the ia 's system for 
assuring delivery of materials prior to the 
date needed in production. Look at— 

(1) How often and how much the contractor 

ays premiums to ensure timely delivery 
{how efficient the contractor is); 

(2) Expediting policies, procedures, and 
responsibilities; 

(3) Reports kept and used to identify 
scheduled material deliveries, late and due 
material, critical and urgent material, and 
any changes; and 

(4) Management controls, e.g,, tickler files. 

{b) Also include in the report the statistics 
developed from the sampled subcontracts on 
reasons for late deliveries, ag follows: 


} Achual daluery dete veraus recived delivery date. Deliveries in excess of 15 calendar days are not satisfactory. Investigate and explain ail instances where 
vendors are continually delinquent in 


C-206.7. Receiving (IIF7). 


Evaluate the receiving function as it relates 
to purchasing. Review— 

(a) Receiving policies, pracedures, and 
relationships with other departments; 

(b) Methods used to identify incoming 
material and te notify purchasing and other 
affected departments about receipt; 

(c} Suitability of arrangements of 
separating material in the receiving area (e.g.. 


inspected or not, accepted or rejected) and 
for storing classified material; and 

(d} How long it takes to get the material to 
storage or other disposition (returned, etc.}. 
C-206.8 Transportation (IIF8). 


(a) Evaluate the bey function as 
it relates to purchasing. , ensure 
that the contractor has aes follows effective 
procedures for— 

(2} Cantrolting premium transportation; 


(2) Selecting proper freight classification; 
(3) Developing full load shipments; 


(4) Recovering excess transportation 
charges when vendors fail to follow shipping 
instructions; and 

{5} Complying with contractual 
requirements for duty-free entry (see subpart 
225.6) and cargo preference (see subpart 


247.5). 
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(b) Also ensure that transportation and 
shipping instructions in subcontracts and 
purchase orders are clear. 


C-206.9 Packaging (IIF9). 

Ensure that packaging specifications given 
to vendors are clear and in accordance with 
contract requirements. 


C-207 Selecting sources (IIG). 


C-207.1 Competition (ITG1). 


(a) Determining whether the contractor 
uses competition to the maximum extent 
practical as required by the clause at FAR 
52.244-5, Competition in Subcontracting 
(which is in most negotiated contracts). In 
making this determination, evaluate the 
contractor’ s— 

(1) Source selection policies and 
procedures, which— 


(i) Shall be in written form; and 

(ii) Should include both commercial 
practices and the Government requirements 
that modify them. 

(2) Attitudes toward and actual practice in 
placing subcontracts on a competitive basis. 
Regular reports provided to top management 
on competitive buying may be evidence of the 
contractor’s commitment. 

(3) Methods for compiling lists of potential 
sources. Review the— 

(i) Existence and usefulness of the 
historical records on parts and vendors; and 

(ii) The extent of market survey efforts. 

(4) Policies and procedures for determining 
whether source lists contain an optimum 
number of qualified sources for maximum 
practical competition. 

(b) In evaluating sampled subcontracts, 
identify whether there was maximum 


Total Awarded Competitivelly...........................-sssssssssesseasesseseneeenennes 


Percent of Competitive Orders Reviewed 


C-207.2 Intra-company transactions (IIG2). 


Ensure that the contractor has written 
policies on intra-company transactions, 
including a policy on— 

(a) Competition of affiliates and divisions 
with outside subcontractors. Ensure that any 
policies giving “preference” to affiliate or 
divisions are not resulting in unacceptable 
practices, e.g., obtaining final offers only from 
affiliates when the affiliate offers are higher 
in price.than those received from outside 
subcontractors. ; 

(b) Whether cost or normal selling prices 
are used when items or services are obtained 
from affiliates or division. Ensure that the 
contractor's policies are consistent with FAR 
31.205-26. Also ensure that the contractor has 
Measures to prevent pyramided profits on 
work performed within the company. 


Proprietary Items 
Only Supplier Qualified 


C-207.3 Single-source and sole-source 
purchasing (IIG3). 


(a) Determine whether the contractor has 
an effective and continuing program to 
review single and sole-source items for 
competition or second sourcing. The program 
should include— 

(1) Technica) participation; 

(2) Identification and elimination of 
inhibitors to competition, e.g,, specifications 
that are not definitive; restrictive tolerances; 
production limitations; 3 . 

(3) Written documentation of reviews; 

(4) Goals for improving competitive dollars 
and percentages; and 

(5) Analysis of results. 

(b} Contractor policies should view each 
single or sole-source purchase as an 
exception. Policies should require— 
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competition in soliciting sources (but see FAR 
13.106). There is no magic number of sources 
that must be solicited—it is a judgment call. 
A subcontract may be competitive even when 
only one source submits an offer, if offers are 
solicited from at least two responsible 
sources who normally contend for 
subcontracts for the same or similar items. 
Note, however, that this does not constitute 
“adequate price competition” (see C-208.3) 
and thus does not exempt submission of 
subcontractor cost or pricing data when 
required. 

(c) Note that contractors are not precluded 
from limiting competition to small 
disadvantaged business concerns or 
historically black colleges and universities. 

(d) Include the following statistical data in 
the report. 


$100,000 | $25,000 to | Under 
and over | $100,000 | $25,000 


(1) Justification for the single or sole-source 
by the management of the department which 
has the requirements; and 

(2} Cost and price analysis when required. 

{c) In evaluating sampled subcontracts, 
evaluate whether the contractor has an 
adequate justification for single and sole- 
source buys. Single source is a purchase 
where competition is available but which is 
awarded without it because of limiting 
circumstances. Sole source is a purchase that 
can only be placed with one vendor. Verify 
the contractor’s reasons with the buyer, 
supervisor, or other personne! who provided 
the justification. 

(d) Include the following statistical data in 


the report: 


$100,000 | $25,000 to Under Total 
and over $100,000 $25,000 





() For exampie, when an end item contains an item on a qualified products list (QPL), the item on the QPL must be purchased from a source on the QPL (see 


FAR 9.2). 


(2) Caution: When the contractor’s engineering department marks sources on drawings, it does not necessarily mean that the source is directed. It may only mean 


the vendor has an 


(*) Economic justification may include life cycle cost impact, configuration control impact, tooling cost, quafification test, defivery, etc. 


BEST COPY AVAILABLE 
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C-207.4 Smail business and small 
disadvantaged business utilization 
performance (IIG4). 


Determine whether the contractor is 
complying with the clause at FAR 52.219-8, 
Utilization of Small Business Concerns and 
Small Disadvantaged Business Concerns (in 
most contracts over $10,000), which requires 
contractors to give these concerns the 
maximum practical opportunity to participate 
in subcontracts. The team captain shall ask 
the team’s small and disadvantaged business 
utilization specialist to do this part of the 
review. Include the following statistical data 
in the report: 


C-208.2 Pub. L. 87-653, Truth in 
Negotiations (ITH2). 

{a) The requirements of Pub. L. 87-653 are 
spelled out in FAR 15.804-2. Make sure the 
buyers fully understand the policy and 
procedures for obtaining certified cost or 
pricing data. 

(b) Do not recommend approval of the 
contractor’s purchasing system if the 
contractor's procedures do not result in 
compliance with Pub. L. 87-653, i.e., the 
procedures do not result in receipt of cost or 
pricing data, execution of the certificate, and 
incorporation of the appropriate clauses in 
the subcontract. One or two isolated cases of 
noncompliances are not ordinarily grounds 
for system disapproval, unless these were the 
only two purchases subject to the law. 


C-208.3 Adequate price competition (ITH2). 


(a) Adequate price competition may be the 
most common reason used for not getting cost 
or pricing data. FAR 15.804-3(b) describes 
when price competition exists and how to 
determine whether its adequate. 

(b) The review team shall carefully review 
the contractor’s documentation for adequate 


C-207.5 Subcontractor responsibility and 
vendor performance rating system (IIG5). 
(a) Responsibility. Before awarding a 
subcontract, the prime contractor should 
determine the subcontractor responsible 
using the same standards of responsibility 
the Government uses (see FAR 9.1044). The 
team should pay particular attention to the 
contractor's use of the list of parties excluded 
from procurement programs (see FAR 9.404) 
and, if the contractor has subcontracts with 
parties on the list, the documentation, 
systems, and procedures the contractor has 


price competition to validate its validity. If 
the documentation does not support the 
determination of adequate price competition 
and the buy is otherwise subject to Pub. L. 
87-653, then the review team will consider 
the contractor in noncompliance for that 
action. 


C-208.4 Price analysis and cost analysis 
(1H). 


(a) Determine whether the contractor is 
performing some form of price analysis on 
every subcontract (but see FAR 13.106) and 
evaluate whether the analysis is adequate for 
the facts and circumstances of the purchase. 
Contractors frequently use the existence of 
competition as a reason for limiting the 
extent of price analysis performed. The 
review team should ensure that the depth and 
extent of competition is in fact sufficient to 
ensure that the marketplace has determined 
the price. The Armed Services Pricing Manual 
(ASPM), Volume 1, Contract Pricing, and 
Volume 2, Price Analysis, has additional 
guidance on applying pricing policies to 
pricing situations. 

(b) Determine whether the contractor is 
(see FAR 15.806)— 
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established to protect the Government's 
interests (see FAR 9.405-2). 

(b) Vendor performance rating. State in the 
report whether the contractor has or should 
have a vendor rating system. If the contractor 
has a system, determine its efficiency by 
reviewing— 

(1) What aspects of performance it rates (a 
detailed system may evaluate several 
aspects—price, quality, delivery, and 
service); 

(2) Who evaluates vendor performance (a 
good system draws together evaluations by 
all knowledgeable contractor personnel); 

(3) Whether the information is kept current 
(a good system is); and 

(4) How it is used in selecting sources. 


C-208 Pricing and negotiation (ITH). 
C-208.1 Statistical information (IIH1). 


Include the following information in the 
report: 


$100,000 | $25,000to | Under | t+ 
and over | $100,000 | $25,000 


(1) Performing required cost analysis on 
subcontractor cost or pricing data; 

(2) Performing an adequate analysis; and 

(3) Supplying the results of analyses to the 
Government in time to negotiate the prime 
contract price. 

(c) The prime contractor is responsible for 
using its own resources to perform cost 
analysis and pricing reviews on its 
subcontractors. However, in limited 
circumstances (see FAR 15.806-3), the 
Government may perform the review. 


C-208.5 Negotiations (ITH5). 


(a) Evaluate whether the contractor’s 
evaluation and negotiation decisions and 
methods are based on the principles the 
Government uses (see FAR 15.6 and 15.807). 

(b) Ensure that the buyer knows that he or 
she is responsible for the subcontract price, 
even when supported by other specialists. 
Ensure that the buyer determines the 
subcontract price fair and reasonable, and 
documents the basis for the determination. 
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C-208.6 Cash discounts and terms (HH6). 

Determine whether the contractor seeks 
and takes advantage of discounts. State in 
the report any instances of lost discounts and 
the reason. 


C-208.7 Handling low dollar orders (IIH7). 


Determine whether the contractor has or 
should have procedures to keep the number 
of low dollar orders from becoming excessive 
and to streamline handling of low dollar 


orders. 


C-208.8 Selection of contract types (IIH8). 


(a) Evaluate the types of subcontracts to 
determine if the contractor is using 
appropriate types of contracts. The 
contractor should be following the same 
principles in selection of subcontract type as 
the Government follows in selecting the 
prime contract type (see FAR Part 16 and 
ASPM No. 1). Explain any extensive use of 
inappropriate contract types. 

(b) Carefully review the contractor's use of 
undefinitized actions (e.g., letter contracts) 
and determine the frequency of use, 
conditions under which used; and the 
timeliness of definitization. Their use should 
be consistent with the conditions for 
Government use (see 217.75). They should 
contain a definitization schedule which meets 
the limitations of 217.7503(b)(3). 


C-209 Subcontract award and 
administration (I-I). 


C-209.1 Solicitation, receipt, and 
evaluation of proposals (II-I1). 


(a) Review the file and check to make sure 
there’s documentation showing that— 

(1) Purchasing and engineering review 
jointly agree to the technical specifications 
and statement of work; and 

(2) Prime contract clauses are reviewed 
and make or buy aspects considered. 

(b) Review the request for proposal and 
determination if— 

(1) It is definitive; and 

(2) It contains the appropriate clauses and 
provisions. 

(c) Review the contractor’s evaluation 
methods to determine— 

(1) If purchasing and engineering review 
proposals received to ensure they meet 
requirements; 

(2) How preaward surveys are used; and 

(3) If the evaluation method ensures 
impartiality. 

C-209.2 Awarding the subcontract or 
purchase order (II-I2). ie 


Determine if the contractor's procedures 
ensure that the final subcontract package— 

(a) Contains all the necessary instructions, 
requirements, and clauses; and 

(b) Has been reviewed and approved by all 
the necessary functions. 


C-209.3 Subcontract administration (Ii-I3). 


(a) Evaluate the contractor's system for 
managing subcontracts to ensure that the 
Government's interests are protected. 
Determine whether— 

(1) A subcontract surveillance program has 
been properly instituted, e.g.— 

(i) The subcontract administrator and 
project engineering personnel work closely 


together in the resolution of design, 
production, reliability, and delivery problems; 

(ii) The subcontract administrator monitors 
and correlates cost and progress of the 
subcontracts; and 

(iii) There is an awareness of the 
subcontractor’s problem together with 
effective action to resolve any problems. 

(2) The contractor promptly notifies the 
contracting officer of potential subcontract 
problems which may impact the delivery, 
quality, or price of the prime contract. 

(b) For sampled subcontracts— 

(1) Review the type and frequency of 
reports required and if action is taken when 
required. 

(2) Explain any overruns or delinquencies. 

(3) Review actions relating to the award of 
lower tier subcontracts when the subcontract 
requires advance notice and consent. 

(4) Ensure that the flow down clauses are 
being properly accomplished. 


C-209.4 Changes to subcontracts (II-I4). 


For sampled subcontracts, evaluate 
contractor— 

(a) Compliance with advance notification, 
consent, and Public Law 87-653, Truth in 
Negotiations. 

(b) Control over change orders and 
negotiations. Analyze the reasons for any 
unusually large number of change orders. 


C-209.5 Terminated subcontracts (II-I5). 
Check with the cognizant termination 
contracting officer (TCO) to determine if the 
TCO has experienced any problems with the 
contractor in terminating subcontracts. 


C-209.6 Closing out subcontracts (II-I6). 


Review the contractor’s policies, 
procedures, and practices. Ensure that files 
are not closed until all appropriate actions 
have been taken and necessary closeout 
actions are timely. 


C-210 Appendices, exhibits, case histories 
(i]). 

Use this section to attach and explain any 
special materials, to mention any special 
accomplishments, or to report cost savings/ 
avoidances as a result of CPSR 
recommendations. 


PART 3—REPORT FORMATS 


C-300 Scope. 


This part provides report formats for 
contractor purchasing system reviews 
(CPSRs), follow-up reviews, and special 
reviews. 


C-301 Cover Page and Part I. 


Use the following format for the Cover 
Page and Part I for CPSRs, follow-up reviews, 
and special reviews: 

(a) Cover page of report. 


CONTRACTOR PURCHASING SYSTEM 
REVIEW 


(TYPE OF REVIEW) 


CONTRACTOR'S COMPLETE NAME AND 
ADDRESS 


Corporation Name: 
Division Name: 

Group/Plant Name: 
Subdivision Name: 


Street Address: 
City, State, and Zip Code: 


ORGANIZATION CONDUCTING THE 
REVIEW 

Name: 

Address: 

Name/Title of Team Captain: 
Period of In-Plant Review: 
Period Covered for this 
Review: 

Date of Review Board 

(if required): 

Copy Number: 

Report Date: 


Signature of Team Captain 


UNLESS PERMISSION IS RECEIVED FROM 
THE ACO, THIS REPORT SHALL ONLY BE 
DISTRIBUTED IN ACCORDANCE WITH 
FAR 44.307. 


RELEASE OF THIS REPORT IS GOVERNED 
UNDER THE FREEDOM OF INFORMATION 
ACT, 5 U.S.C. 552. NOTIFY 
HEADQUARTERS, IF 
THIS REPORT IS RELEASED. 


THE SUPPORTING WORKPAPERS 
APPLICABLE TO THIS REPORT ARE 
RETAINED IN THE FILES 

OF 


(b) Part I. 
Use the following format for Part I: 


PART I 
Summary Report 
Section 


1. Contractor’s complete name and address 
2. Statement on previous status of purchasing 
system, comments on adequacy of 
implementation of previous 
recommendations, and identification of 
repeat recommendations 
3. Comments on contractor's effectiveness in 
major purchasing areas including: 
a. Extent of competition 
b. Conirol of sole-source and single-source 
purchasing 
c. Small business and small disadvantaged 
business programs 
d. Price and cost analysis methods 
e. Subcontract administration 
f. Make or buy program 
g. Justification for use of suspended/ 
debarred subcontractors 
h. Other areas 
. Recommendations: 
a. Recommendations made to the 
contractor 
b. Contractor's reply to the 
recommendations 
c. Evaluation of contractor’s reply 
5. Attach copy of ACO letter to contractor 


C-302 Part Il. 


Use the following format for Part fi for 
CPSRs: 


PART II 
Supporting and Statistical Data 
Section 


A Conducting the Review 
1. Purpose of Review 





2. Review Team Members and Review 
Methods 
3. Summary of Purchases Examined 
B Company History and Purchasing 
Organization 
1, Background Data and Scope of 
Purchasing Operation 
2. Management Attitude Toward 
Purchasing 
3. Purchasing Organization 
4. Interdepartmental Relations 
5. Internal Purchasing Organization 
6. Purchasing Personnel 
7. Conflict of Interest 
C Purchasing Policies and Procedures 
1. Evaluation of Written Policies and 
Procedures 
2. Analysis of Purchasing Forms 
D Subcontract Clauses 
1. Analysis of Purchase Order Clauses 
2. Restrictive Clauses 
3. Special Clauses 
4. Side Agreements 
5. ACO Consent, Advance Notification, 
and Written Justification 
6. Cost Accounting Standards 
E Management of Purchasing 
1. Documentation of Purchasing Files 
2. Reports and Controls 
3. Standardization Program 
4. Value Analysis Program 
5. Make or Buy Program 
6. Material Estimating—Budget Control 
F Development of Purchase Requirements 
1. Advance Purchasing Planning 
2. Identification of the Purchase 
Requirement 
3. Establishment of Schedule—Purchasing _ 
Lead Time 
4. Inventory Control 
5. Material Control Methods 
6. Expediting and Follow-up of Purchase 
Orders 
7. Receiving 
8. Transportation 
9. Packaging 
G Selecting Sources 
1. Competition 
2. Intra~Company Transactions 
3. Single-Source and Sole-Source 
Purchasing 
4. Small Business and Small Disadvantaged 
Business Programs 
5. Subcontractor Responsibility and Vendor 
Performance Rating System 
H Pricing 
1. Statistical Information 
2. Truth in Negotiations 
3. Adequate Price Competition 
4. Price Analysis and Cost Analysis 
5. Negotiations 
6. Cash Discounts and Terms 
7. Handling Low Dollar Orders 
8. Selection of Contract Types 
I Subcontract Award and Administration 
1. Solicitation, Receipt, and Evaluation of 
Proposals 
2. Awarding the Subcontract or Purchase 
Order 
3. Letter Subcontracts and Advance 
Authorizations 
4. Subcontract Administration 
5. Changes to Subcontracts or Purchase 
Orders 
6. Terminated Subcontracts 
7. Closing-Out Subcontracts 


J Appendices, Exhibits, Case History 
C-303 Attachments. 


Departments and agencies may develop 
formats for arraying data. 

102. Appendix D to Chapter 2 is 
revised to read as follows: 


Appendix D to Chapter 2—Component 
Breakout 


D-100 . Scope. 

D-101 “Definition. 
D-102 Policy. 

D-103 Responsibility. 
D-104 Procedures. 
D-105 Records. 


D-100 Scope. 


(a) This appendix provides policy and 
procedures for breaking out components of 
end items for future acquisitions so that the 
Government can purchase the components 
directly from the manufacturer or supplier 
and furnish them to the end item 
manufacturer as Government-furnished 
material. 

(b) This appendix does not apply to— 

(1) The initial decisions on Government- 
furnished equipment/contractor-furnished 
equipment that are made at the inception of 
an acquisition program; or 

(2) Breakout of parts for replenishment (see 
Appendix E). 


D-101 Definition. 


Component, as used in this appendix, 
includes subsystems, assemblies, 
subassemblies, and other major elements of 
an end item; it does not include elements of 
relatively small annual acquisition value. 


D-102 Policy. 


DoD policy is to breakout components of 
weapons systems or other major end items 
under certain circumstances. 

(a) When it is anticipated that a prime 
contract will be awarded without adequate 
price competition, and the prime contractor is 
expected to acquire any component without 
adequate price competition, breakout that 
component if— 

(1) Substantial net cost savings probably 
will be achieved; and 

(2) Breakout action will not jeopardize the 
quality, reliability, performance, or timely 
delivery of the end item. 

(b) Even when either or both the prime 
contract and the component will be acquired 
with adequate price competition, consider 
breakout of the component if substantial net 
cost savings will result from— 

(1) Greater quantity acquisitions; or 

(2) Such factors as improved logistics 
support (through reduction in varieties of 
spare parts) and economies in operations and 
training (through standardization of design). 

(c) Breakout normally is not justified for a 
component that is not expected to exceed $1 
million for the current year’s requirement. 


D-103 Responsibility. 

(a) Agencies are responsible for ensuring 
that— 

(1) Breakout reviews are performed on 


components meeting the criteria in D-1.102 
(a) and (b); 
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(2) Components susceptible to breakout are 
earmarked for consideration in future 
acquisitions; ; 

(3) Components earmarked for breakout 
are considered during requirements 
determination and appropriate decisions are 
made; and 

(4) Components are broken out when - 
required. 

(b) The program manager or other official 
responsible for the material program 
concerned is responsible for breakout - 
selection, review, and decision. 

(c) The contracting officer or buyer and 
other specialists (e.g., small business 
specialist, engineering, production, logistics, 
and maintenance) support the program 
manager in implementing the breakout 
program. 


D-104 Procedures. 


(a) A breakout review and decision 
includes— 

(1) An assessment of the potential risks to 
the end item from possibilities such as 
delayed delivery and reduced reliability of 
the component; 

(2) A calculation of estimated net cost 
savings (i.e., estimated acquisition savings 
less any offsetting costs); and 

(3) An analysis of the technical, 
operational, logistics, and administrative 
factors involved. 

(b) The decision must be supported by 
adequate explanatory information, including 
an assessment by the end item contractor 
when feasible. 

(c) The following questions should be used 
in the decision process— 

(1) Is the end item contractor likely to do 
further design or engineering effort on the 
component? 

(2) Is a suitable data package available 
with rights to use it for Government 
acquisition? (Note that breakout may be 
warranted even though competitive 
acquisition is not possible.) 

(3) Can any quality control and reliability 
problems of the component be resolved’ 
without requiring effort by the end item 
contractor? 

(4) Will the component require further 
technical support (e.g., development of 
specifications, testing requirements, or 
quality assurance requirements)? If so, does 
the Government have the resources 
(manpower, technical competence, facilities, 
etc.) to provide such support? Or, can the 
support be obtained from the end item © 
contractor (even though the component is 
broken out) or other source? 

(5) Will breakout impair logistics support 
(e.g., by jeopardizing standardization of 
components)? 

(6) Will breakout unduly fragment 
administration, management, or performance 
of the end item contract (e.g., by complicating 
production scheduling or preventing 
identification of responsibility for end item 
failure caused by a defective component)? 

(7) Can breakout be accomplished without 
jeopardizing delivery requirements of the end 
item? 

(8) If a decision is made to breakout a 
component, can advance acquisition funds be 
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made available to provide the new source 
any necessary additional lead time? 

(9) Is there a source other than the present 
manufacturer capable of supplying the 
component? 

(10) Has the component been (or is it going 
to be) acquired directly by the Government 
as a support item in the supply system or as 
Government-furnished equipment in other 
end items? 

(11) Will the financial risks and other 
responsibilities assumed by the Government 
after breakout be acceptable? 

(12) Will breakout result in substantial net 
cost savings? Develop estimates of probable 
savings in cost considering all offsetting costs 
such as increases in the cost of requirements 
determination and control, contracting, 
contract administration, data package 


purchase, material inspection, qualification or 
preproduction testing, ground support and 
test equipment, transportation, security, 
storage, distribution, and technical support. 
(d) If answers to the questions reveal 
conditions unfavorable to breakout, the 
program manager should explore whether the 
unfavorable conditions can be eliminated. 
For example, where adequate technical 
support is not available from Government 
resources, consider contracting for the 
necessary services from the end item 
contractor or other qualified source. 


D-105 Records. 


(a) The contracting activity shall maintain 
records on components reviewed for 
breakout. Records should evidence whether 
the components— 


6201 


(1) Have no potential for breakout; 

(2) Have been earmarked as potential 
breakout candidates; 

(3) Have been, or will be, broken out. 

(b) The program manager or other 
designated official must sign the records. 

(c) Records must reflect the facts and 
conditions of the case, including any 
assessment by the contractor, and the basis 
for the decision. 


Appendix T to Chapter 2—[Removed] 


103. Appendix T to chapter 2 is 
removed. 


[FR Doc. 91-2074 Filed 2-13-91; 8:45 am] 
BILLING CODE 3810-01-m 
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Part Ill 


Office of Personnel 
Management 


5 CFR Parts 531 and 572 

Expanded Authority To Make 
Appointments Above Minimum Rates and 
To Pay Travel Expenses for New 
Appointments and Interviews; Interim Rule 
5 CFR Parts 550 and 553 
Reemployment of Military and Civilian 
Retirees To Meet Exceptional 
Employment Needs; Interim Rule 

5 CFR Parts 591 and 930 

Appointment, Pay, and Removal of 
Administrative Law Judges; Interim Rule 
Effective Dates of Certain Provisions of 
the Federal Employees Pay Comparability 
Act of 1990; Notice 





OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Parts 531 and 572 


Expanded Authority to Make 
Appointments Above Minimum Rates 
and to Pay Travel Expenses for New 
Appointments and Interviews 


AGENCY: Office of Personnel 
Management. 


ACTION: Interim regulations with request 
for comments. 


sumMMARY: The Office of Personnel 
Management (OPM) is issuing interim 
regulations to implement provisions of 
the Federal Employees Pay 
Comparability Act of 1990 (FEPCA). The 
Act permits appointments of superior 
candidates above the minimum rate at 
any General Schedule grade (removing 
the previous limit of GS-11 and above) 
and permits agencies to pay candidates’ 
travel expenses for interviews and new 
appointees’ relocation expenses for any 
position. 

DATES: Sections 106 and 206 of FEPCA 
and the interim regulations set forth 
below are effective on February 14, 1991. 
Comments must be received by April 15, 
1991. 

ADDRESSES: Send or deliver written 
comments to Leonard R. Klein, 
Associate Director for Career Entry, 
Office of Personnel Management, room 
6F08, 1900 E Street, NW., Washington, 
DC 20415. 

FOR FURTHER INFORMATION CONTACT: 
Tracy Spencer, (202) 606-0960. 


SUPPLEMENTARY INFORMATION: 
Superior Qualifications Appointments 


The new regulations remove the GS- 
11 limit and add specific reference to 
use of advanced rates to meet a special 
need but make no other changes to the 
criteria for making appointments above 
the minimum rate for the grade. Some 
agencies have suggested that the 
regulations should allow appointments 
to be based on any of the three statutory 
criteria: Unusually high or unique 
qualifications; existing pay; or special 
need of the agency. Currently, the 
regulations prohibit appointments at 
advanced rates based solely on a 
candidate's existing pay and require 
prior OPM approval for rates that 
exceed a candidate’s existing pay by 
more than 20 percent. The restriction on 
use of existing pay is based on 
legislative history, which indicates that 
the authority was intended to match 
existing pay only when candidates 
possess unusually high or unique 
qualifications. We will consider 


removing the pay limit on agencies’ 
delegated authority. We would like 
specific comments on situations in 
which authority to offer more than a 20 
percent pay increase may be needed 
and on whether any restrictions on 
maximum pay should be retained. 
Should authority to exceed the 20 
percent limit without OPM approval 
apply whenever a candidate has 
unusually high or unique qualifications 
or only when an agency has a special 
need for his or her particular 
qualifications? 


Payment of Travel and Transportation 
Expenses 


The interim regulations remove the 
requirement for agencies to determine 
that a shortage of candidates exists 
before paying new appointees’ travel 
and transportation expenses to first post 
of duty. The regulations also provide 
that agencies may pay candidates’ 
travel expenses to report for interviews 
for any position. The regulations retain 
existing language reinforcing agency 
discretion in deciding whether to pay 
relocation or interview expenses for any 
position. 


Waiver of Notice of Proposed 
Rulemaking 


FEPCA provides that these new legal 
flexibilities will become effective within 
90-180 days following enactment. In 
order to give practical effect to this 
legislation to the earliest authorized 
date, I find that good cause exists to 
waive the general notice of proposed 
rulemaking and to make these 
regulations effective in less than 30 
days. 


E.O. 12291, Federal Regulation 


Fhave determined that this is not a 
major rule as defined in E.O. 12291, 
Federal Regulation. 


Regulatory Flexibility Act 


I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because it affects only certain Federal 
employees. 


List of Subjects 
5 CFR Part 531 


Government employees, Wages, 
Administrative practice and procedure. 


5 CFR Part 572 


Administrative practice and 
procedure, Government employees. 
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Office of Personnel Management. 
Constance Berry Newman, 
Director. 


Accordingly, OPM is amending 5 CFR 
parts 531 and 572 as follows: 


PART 531—PAY UNDER THE 
GENERAL SCHEDULE 


1. The authority citation for part 531 is 
revised to read as follows: 


Authority: 5 U.S.C. 5115, 5338, and chapter 
54; E.O. 12748; subpart A issued under section 
529 of Pub. L. 101-509 and E.O. 12736; subpart 
Balso issued under 5 U.S.C. 5333(a) and 5402; 
subpart C also issued under 5 U.S.C. 5301 and 
5335; subpart E also issued under 5 U.S.C. 
5336. . 

2. In § 531.203, paragraph (b)(1) is 
revised and paragraphs (b)(3) and (b)(4) 
are added to read as follows: 


§$531.203 General provisions. 


. * ® * * 


(b) Superior qualifications 
appointments. (1) A “superior 
qualifications appointment” means an 
appointment made at a rate above the 
minimum rate of the appropriate 
General Schedule grade under authority 
of section 5333 of title 5, United States 
Code, because of the superior 
qualifications of the candidate or a 
special need of the agency for the 
candidate’s services. Prior approval of 
OPM is required if the proposed rate 
exceeds the candidate's existing pay by 
more than 20 percent (unless the 
position is in the Library of Congress). 


* * * * * 


(3) Each agency that makes superior 
qualifications appointments must 
establish documentation and 
recordkeeping procedures sufficient to 
allow reconstruction of the action taken 
in each case. 

(4) In determining whether an 
employee should receive a superior 
qualifications appointment and, if so, at 
what. level the employee's pay should be 
set, the agency must consider the 
possibility of authorizing a recruitment 
bonus as provided in part 575 of this 
chapter. 

3. Part 572 is retitled and revised to 
read as follows: 5 


PART 572—TRAVEL AND 
TRANSPORTATION EXPENSES; NEW 
APPOINTEES AND INTERVIEWS 


Authority: 5 U.S.C. 5706b and 5723. 


Sec. 

572.101 Agency authority. 
572.102 Agency discretion. 
572.103 Recordkeepirg. 
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§ 572.101 Agency authority. 

(a) An agency may pay an appointee’s 
travel expenses to the first post of duty 
whenever the agency determines that 
such payment is appropriate for any 
position. 

(b) An agency may pay the expenses 
of an individual being considered for 
employment for travel to and from a pre- 
employment interview. 


§ 572.102 Agency discretion. 


Payment of travel expenses for any 
individual candidate or appointee will 
be at the discretion of the employing 
agency. A decision by one agency that 
payment is appropriate for a particular 
position does not require a like 
determination by any other agency 
filling similar positions. A decision 
made in connection with one specific 
vacancy does not require a like decision 
in connection with future vacancies. In 
deciding to pay travel and 
transportation or interview expenses in 
filling any position, the agency should 
consider such factors as availability of 
funds as well as the desirability of 
conducting interviews for a particular 
job or offering a recruiting incentive to a 
particular candidate. 


§ 572.103 Recordkeeping. 


Each agency will maintain records of 
payments made under this authority and 
will make those records available to 
OPM on request. 


[FR Doc. 91-3502 Filed 2-86-91; 5:00 pm} 


BILLING CODE 6325-91-™ 


5 CFR Parts 550 and 553 


Reemployment of Military and Civilian 


Retirees to Meet Exceptional 
Employment Needs 


AGENCY: Office of Personnel 
Management. 


ACTION: Interim regulations with request 
for comments. 


SUMMARY: The Office of Personnel 
Management (OPM) is issuing interim 
regulations to implement provisions of 
the Federal Employees Pay 
Comparability Act of 1990 (FEPCA). The 
Act permits OPM to authorize retired 
military and Federal civilian personnel 
to be employed without loss of pay or 
annuity when such employment is 
needed to meet exceptional difficulty in 
recruiting or retaining qualified 
candidates for particular positions or 
under other unusual circumstances. 
DATES: Section 108 of FEPCA and the 
interim regulations set forth below are 


effective on February 14, 1991. 
Comments must be received by April 15, 
1991. 


aporesses: Send or deliver written 
comments to Leonard R. Klein, 
Associate Director for Career Entry, _ 
Office of Personnel Management, room 
6F08, 1900 E Street, NW., Washington, 
DC 20415. 


FOR FURTHER INFORMATION CONTACT: 
Tracy Spencer, (202) 606-0960. 


SUPPLEMENTARY INFORMATION: 
Generally, 5 U.S.C. 5532 requires 
reduction in the retired or retainer pay 
of any regular officer who is employed 
in a civilian position. The law also 
requires reduction in the retired or 
retainer pay of a retired reserve or 
enlisted member if combined 
compensation from civilian salary and 
retired or retainer pay exceeds the base 
pay for Executive Level V. No reduction 
is required if the member's retired or 
retainer pay is based in whole or in part 
on a combat disability as defined in the 
law. Under 5 U.S.C. 8344 and 8468, the 
amount of an annuity under the Civil 
Service Retirement System or the 
Federal Employees Retirement System is 
generally deducted from the basic pay of 
an annuitant who is reemployed in a 
Federal civilian position. 


Section 108 of FEPCA sets out two 
basic conditions under which OPM may 
authorize exceptions to the reduction in 
pay or annuity normally required for 
either military or civilian retirees: for 
temporary employment that “is 
necessary due to an emergency 
involving a direct threat to life or 
property or other unusual 
circumstances” (which may be 
delegated to agencies); and “on a case- 
by-case basis for employees in positions 
for which there is exceptional difficulty 
in recruiting or retaining a qualified 
employee.” 

The interim regulations require that 
most requests for reemployment without 
penalty be approved by OPM on a case- 
by-case basis. The regulations do, 
however, provide that OPM will 
entertain individual agency requests for 
delegation to meet specific situations. 
The situations must result from 
emergencies posing immediate and 
direct threat to life or property or 
emergencies resulting from other 
unusual circumstances. 

Generally, the candidate must be off 
the agency’s rolls before a request is 
submitted. OPM will make exceptions to 
this requirement in very rare instances. 
OPM will also consider requests 
involving currently reemployed 
annuitants or military retirees during the 
180-day period immediately following 


issuance of the interim regulations, 
which such requests would permit an 
agency to retain an individual whose 
services are needed to complete a 
critical or emergency project or whose 
loss would create exceptional recruiting 
difficulty. 5 

Requests for approval of individual 
cases or for delegation of authority must 
be submitted by the agency head or a 
designee at the agency or departmental 
headquarters level. An agency may 
submit a combined request when the 
same circumstances apply to several 
individuals, but must name each one 
and show that each proposed action 
meets the statutory criteria. 


Because OPM cannot identify in 
advance all circumstances or 
combinations of circumstances that may 
support individual waivers or delegation 
of authority, the interim regulations set 
out only basic criteria for submission of 
requests. Requests based on 
emergencies or other unusual situations 
must result from disasters or other 
unforeseen occurrences or from 
circumstances beyond normal seasonal 
fluctuations in workload. Requests 
based on exceptional recruiting 
difficulty must address such issues as: 
length and breadth of recruiting efforts; 
quality of response; declination rate; 
unusual qualification requirements of 
working conditions; possibility of job 
reengineering or contracting; and any 
other relevant factors. Some of these 
factors may be omitted if inappropriate 
in a particular case, but the total 
evidence submitted must demonstrate 
that a legitimate recruiting need cannot 
be met without the requested waiver. 
Requests based on exceptional need to 
retain a qualified employee must show 
good cause to believe he/she actually 
will retire (or, in the case of a military 
retiree, will resign from the civilian 
position). In addition, the agency must 
show either that the employee’s 
retirement or resignation would create 
an exceptional recruiting problem or 
that the person is critical to an ongoing 
project and that the project is critical to 
the agency. 

The interim regulations provide that 
OPM will set a time limit for the waiver 
in each case to coincide with expected 
duration of the agency's exceptional 
need. Continuation of the waiver 
beyond the limit set in an individual 
case must be requested on the same 
basis as initial authorization. 

Because the FEPCA provisions 
relating to military and civilian retirees 
are almost identical, the interim 
regulations will apply equally to both 
groups. (The only difference is in 
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treatment of service for which exception 
is approved for future retirement 
purposes. FEPCA amended 5 U.S.C. 8344 
and 8468 to provide that such service is 
not creditable for retirement. No such 
provision was enacted with regard to 
civilian service of military retirees 
appointed with exceptions to the dual 
compensation restrictions of 5 U.S.C. 
5532. Those appointees are, however, 
subject to existing limits on crediting of 
combined military and civilian service 
contained in 5 U.S.C. 8332 and 8411.) 

The interim regulations will replace 
the current provisions contained in 
subpart F of 5 CFR part 550 delegating to 
agencies authority to approve waivers of 
dual compensation restrictions for 
individuals who were receiving retired 
or retainer pay before enactment of the 
Civil Service Reform Act. This change 
will not affect the conditions of waivers 
previously approved by agencies under 
the delegated authority. However, all 
future waivers will require OPM 
approval under the revised regulations. 
We believe establishment of uniform 
waiver criteria is needed to afford 
equitable treatment to all retired 
military personnel who are appointed to 
civilian positions. 


Waiver of Notice of Proposed 
Rulemaking 


FEPCA provides that these new legal 
flexibilities will become effective within 
90-180 days following enactment. In 
order to give practical effect to this 
legislation at the earliest authorized 
date, I find that good cause exists to 
waive the general notice of proposed 
rulemaking and to make these 
regulations effective in less than 30 
days. 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined in E.O. 12291, 
Federal Regulation. 


Regulatory Flexibility Act 


I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because it affects only certain Federal 
employees. 


List of Subjects 
5 CFR Part 550 


Government employees, Wages, Civil 
defense, Administrative practice and 
procedure. 


5 CFR Part 553 


Government employees, Wages, 
Retirement, Administrative practice and 
procedure. 


"Office of Personnel Management. 


Constance Berry Newman, 
Director. 

Accordingly, OPM is amending 5 CFR 
part 550 and is adding a new 5 CFR part 
553 to read as follows: 


PART 550—PAY ADMINISTRATION 


(GENERAL) 


1. The authority citation for subpart F 
continues to read as follows: 


Authority: 5 U.S.C. 5532. 


2. Section 550.603 is removed; 
§ 550.604 is redesignated as § 550.603; 
and paragraph (b) of the newly 
designated § 550.603 is revised to read 
as follows: 


§ 550.603 Administrative responsibilities. 
eereeete 

(b) Employing agencies. (1) Federal 
agencies are responsible for notifying 
the appropriate uniformed service pay 
center concerning the Federal civilian 
pay of retired members according to 
instructions provided in the Federal 
Personne! Manual. 

(2) If an agency believes that 
exception to the reduction in retired or 
retainer pay required by section 5532 of 
title 5, United States Code, is justified in 
an individual case based on an 
emergency posing direct and immediate 
threat to life or property or on 
exceptional difficulty in recruiting or 
retaining a qualified candidate for a 
position, the agency may submit a 
request to OPM or approve an exception 
under delegated authority from OPM as 
provided in part 553 of this chapter. The 
agency is responsible for notifying the 
appropriate uniformed service finance 
center of any approved exception. 

3. A new part 553 is added to read:as 
follows: 


PART 553—REEMPLOYMENT OF 
MILITARY AND CIVILIAN RETIREES 
TO MEET EXCEPTIONAL 
EMPLOYMENT NEEDS 


Subpart A—General Provisions 


Sec. 

553.101 Applicability. 
553.102 Definitions. 
553.103. General policy. 


Reemployment 

Exceptional Recruiting or Retention Needs 

553.201 Requesting OPM approval for 
reemployment without penalty in 
individual cases. 

553.202 Requests for delegation of authority 
to approve reemployment without 
penalty in emergencies. 

553.203 Status of individuals serving 
without penalty. 


Authority: 5 U.S.C. 5532, 8344, and 8468. 


Subpart A—General Provisions 


§ 553.101 Applicability. 

This.subpart applies to employment of 
both civilian annuitants who would be 
subject to annuity offset under 5 U.S.C. 
8344 or 5 U.S.C. 8468 and former 
members of the uniformed services who 
would be subject to reduction in retired 
or retainer pay under 5 U.S.C. 5532. 


§ 553.102 Definitions. 


(a) Agency, as used in this part, means 
an executive agency as defined in 5 
U.S.C. 105. 

(b) Annuitant, as used in this part, . 
refers to a current or former civilian 
employee who is receiving, or meets the 
legal requirements and is applying or 
has announced intention to apply for, an 
annuity under subchapter III of chapter 
83 or chapter 84 of title 5, United States 
Code, based on his or her service. 


(c) Retiree, as used in this part refers 
to either an annuitant as defined in 
paragraph (b) of this section or a former 
member of a uniformed service who is 
receiving retired or retainer pay. _ 


§ 553.103 General policy. 


(9) Agency discretion and © 
responsibility. The decision to request 
an exception, or to grant an exception 
under delegated authority, for any: 
individual under any of the provisions of 
this part will be at the discretion of the 
employing agency. A determination 
made in connection with one position 
does not require a like determination in 
connection with any other position. In 
deciding whether to request an 
exception or grant an exception under 
delegated authority, each agency is 
expected to weigh fiscal responsibility 
and employee equity and should 
consider such factors as availability of 
funds as well as the criteria set out in 
this part. 

(b) Aplication of exceptions. An 
exception to the reduction in retired pay 
provisions of 5 U.S.C. 5532 or to the 
salary offset provisions of 5 U.S.C. 8344 
or 8468 authorized by OPM or an agency 
under this part applies only to the 
particular individual for whom it was 
authorized.and only while that 
individual continues to serve in the 
same or a successor position. The 
exception terminates upon the 
individual's assignment to a different 
position unless a new exception is 
authorized under the provisions of this 
part. 
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(a) Request by agency head. The head 
of an agency may request OPM to 
approve individual exceptions on a 
case-by-case basis to meet temporary 
emergency hiring needs or when the 
agency has encountered exceptional 
difficulty in recruiting or retaining a 
qualified candidate for a particular 
position. Authority to submit such a 
request may not be redelegated to an 
official below the agency's headquarters 
level (or, in the case of the Department 
of Defense, to an official below the 
headquarters level of the military 
-department or Defense agency). 

(b) Requirements for all requests. (1} 
Each request must identify the 
individual for whom the exception is 
requested, the appointing authority to be 
used, and the position to which he or 
she will be appointed. 

(2) The request must be submitted in 
accordance with the criteria set out in 
paragraph (c), paragraph (d), or 
paragraph (e) of this section. 

(3) Unless the request is submitted in 
accordance with paragraph (e) of this 
section, the individual must be off the 
agency’s rolls before submission. 

(c) Requests based on an emergency 
hiring need. An agency may request 
reemployment without penalty for an 
individual whose services are needed on 
a temporary basis to respond to an 
emergency involving a direct threat to 
life or property or other unusual 
circumstances. Requests submitted on 
this basis must meet the following 
criteria: 


(1) Nature of emergency. Describe the 


military threat, natural disaster, or other 
unforeseen occurrence, the date it 
occurred, and the expected duration of 
the emergency response effort. 

(2) Need for the individual’s services. 
The agency must show either that the 
individual is uniquely qualified for the 
emergency response work to be done or 
that the number of positions to be filled 
and/or urgency of response justifies 
making the particular appointment 
without further delay. OPM will not 
approve reemployment without penalty 
under 5 U.S.C. 5532, 8344, or 8468 solely 
to meet normal seasonal workload 
fluctuations. 

(d) Requests based on severe 
recruiting difficulty. Generally, requests 
for exception wi!l be based on 
exceptional difficulty in recruiting a 
qualified candidate for a particular 


position. Requests submitted on this 
basis must include a description of the 
length, breadth, and results of the 
agency's recruiting efforts for the 
position and any other factors 
demonstrating that a legitimate 
recruiting need cannot be met without 
the requested waiver. These factors may 
include, but are not limited to, unusual 
qualification requirements or working 
conditions, possibility of job 
reengineering or contracting, or a need 
to fill the position without further delay. 

(e) Exceptions based on need to retain 
a particular individual. In very rare 
cases, an exception may be appropriate 
when an agency needs to retain the 
services of a particular individual who 
is uniquely qualified for an ongoing 
project. Requests submitted on this 
basis must meet the following criteria: 

(1) Critical nature of project. The 
agency must describe the importance of 
the project to the agency's mission, the 
potential costs of project failure or 
delay, legislative or Presidential 
deadlines, if any, and any other factors 
demonstrating that the project is 
unusually critical. Exceptions will not be 
approved under this paragraph merely 
to avoid delay in scheduled completion 
of ongoing work. 

(2) Candidate’s unique qualifications. 
The agency must describe the 
knowledges, skills, and abilities 
possessed by the individual that are 
essential for successful completion of 
the project and that could not be 
acquired by another appointee within a 
reasonable time. 

(3) Need for retention. The agency 
must show good cause to believe that 
the employee will retire (or, in the case 
of a military retiree employed in a 
civilian position, will resign from that 
position) and that the agency will lose 
his or her services if the exception is not 
granted. 

(4) Other staffing options. While an 
agency in this situation is not required 
to conduct outside recruiting, the request 
for exception must address why the 
work could not be assigned to other 
employees involved with the same 
project. 

(f) Length of exceptions. OPM may 
specify a time limit for reemployment 
without penalty of any individual 
approved under this subpart. If the 
agency wishes to continue the exception 


- for an individual beyond the specified 


time, the request for renewal must 
demonstrate that the conditions 
justifying the initial exception still exist. 


(a) Request by agency head. The head 
of an agency may request OPM to 
delegate to the agency authority to 
approve individual exceptions on a 
case-by-case basis in specific 
circumstances. Authority to submit such 
a request may not be redelegated to an 
official below the agency’s headquarters 
level (or, in the case of the Department 
of Defense, to an official below the 
headquarters level of the military 
department or Defense agency). 

(b) Content of request. The request for 
delegation must include: 

(1) Description of the situations for 
which authority is requested. The 
situations must result from emergencies 
posing immediate and direct threat to 
life or property or emergencies resulting 
from other unusual circumstances. 

(2) Identification of the occupations, 
grades, and locations of positions that 
might be filled under the delegated 
authority. 

(3) Statement of the expected duration 
of the reemployment to be approved 
under the requested authority. 

(c) Delegation agreement. OPM will 
set out the conditions for use of each 
authority that it delegates under the 
provisions of this section in a delegation 
agreement. The agreement will remain 
in effect without time limit unless OPM 
specifies a termination date in the 
agreement, or unless OPM withdraws 
the delegated authority upon finding 
that the circumstances justifying the 
delegation have changed substantially 
or that the agency has failed to manage 
the authority in accordance with the 
a regulations, and the agreement 
itself. 


§ 553.203 Status of individuals serving 
without penaity. 

(a) Reemployed civilian annuitants. 
Annuitants reemployed with full salary 
and annuity under an exception granted 
in accordance with this part are not 
considered employees for purposes of 
subchapter III of chapter 83 or chapter 
84 of title 5, United States Code. They 
may not elect to have retirement 
contributions withheld from their pay; 
they may not use any employment for 
which an excepiion is granted as a basis 
for a supplemental or recomputed 
annuity; and they may not participate in 
the Thrift Savings Plan. 

(b)} Retired members of the uniformed 
services. Retired members employed 
without reduction in retired or retainer 
pay under the provisions of this part are 
considered employees for the purposes 
of subchapter III of chapter 83 or chapter 





84 of title 5, United States Code, and are 
subject to provisions of those statutes 
on the same basis as any other 
employees. 

[FR Doc. 91-3501 Filed 2-8-91; 5:00 pm] 
BILLING CODE 6325-01-M 


5 CFR Parts 591 and 930 


Appointment, Pay, and Removal of 
Administrative Law Judges 


AGENCY: Office of Personnel 
Management. 

ACTION: Interim regulations with request 
for comments. 


summary: Section 104 of the Federal 
Employees Pay Comparability Act 
(FEPCA), Public Law 101-509, enacted 
November 5, 1990, provides that as of 
the effective date of the section the 
Office of Personnel Management (OPM) 
shall by regulation prescribe in which of 
three Administrative Law (AL) levels— 
AL-3, AL-2, and AL-i—each 
administrative law judge position shall 
be placed and the qualifications to be 
required for appointment to each level. 
The Administrative Law Pay System for 
administrative law judges is set out in 5 
U.S.C. 5372, in place of the former 
provision in that section, which required 
OPM to set administrative law judge 
pay independently of agency 
recommendations and ratings in 
accordance with subchapter III of 
chapter 53 and chapter 51 of title 5, 
United States Code, concerning pay and 
classification under the General 
Schedule (GS). These statutory changes 
require that certain implementing and 
conforming amendments be made to 
subpart B of part 930, title 5, Code of 
Federal Regulations, concerning the 
appointment, pay, and removal of 
administrative law judges. 

DATES: Section 5372 of title 5, United 
States Code, as amended by section 104 
of FEPCA, and the interim regulations 
set forth below become effective on the 
first day of the first pay period 
beginning on or after February 10, 1991; 
comments must be received on or before 
April 15, 1991. 

ADDRESSES: Send or deliver written 
comments to the Office of 
Administrative Law Judges, Career 
Entry Group, Office of Personnel 
Management, room 2433, 1900 E Street, 
NW., Washington, DC 20415. 

FOR FURTHER INFORMATION CONTACT: 
Craig B. Pettibone, Assistant Director for 
Administrative Law Judges, (202) 606- 
0810 or (FTS) 266-0810. 
SUPPLEMENTARY INFORMATION: 
Implementation of the new 


administrative law judge pay system 
enacted by FEPCA requires revision of 
several provisions concerning 
qualifications requirements and pay for 
administrative law judges in OPM’s 
regulations under subpart B of part 930, 
title 5, Code of Federal Regulations. 

The revised regulations set forth those 
parameters of the new three level pay 
system that are established by law. AL- 
3 will have six rates of basic pay—A, B, 
C, D, E, and F—ranging respectively in 5 
percent intervals from 65 percent of 
level IV of the Executive Schedule (EX- 
IV) to 90 percent of EX-IV. AL-2 will 
have one rate of basic pay equal to 95 
percent of EX-IV. AL—1 will have one 
rate of basic pay equal to 100 percent of 
EX-IV. Upon appointment to a position 
at AL-3, an administrative law judge 
will initially be paid at the minimum 
rate A of AL-3, and will be advanced 
successively to rates B, C, and D of that 
level upon completion of 52 weeks of 
service in the next lower rate, and to 
rates E and F of that level upon 
completion of 104 weeks of service in 
the next lower rate. 

The revised regulations included a 
conversion schedule for moving the 
incumbent GS-15/16/17/18 judges into 
the new AL-3/2/1 levels. The AL pay 


- for administrative law judges upon 


conversion will be at least equal to the 
GS rate payable immediately before 
such conversion. The base GS rate 
before conversion will include, where 
applicable, the 8 percent geographic 
differential authorized by Executive 
Order 12736 of December 12, 1990, 
published December 14, 1990, at 55 FR 
51385. Also, pay upon conversion will be 
at least 8 percent higher than the GS 
scheduled rates for 1990, and an average 
of 14.5 percent higher than the GS rates 
actually paid in 1990. 

The revised regulations also set the 
qualification requirements for placement 
of judges in each of the three AL levels. 
Guidelines for placement of positions in 
the various levels will be similar to 
those formerly used for GS-15/16/17/18 
positions. 

As required by the Administrative 
Procedure Act, all applicants for 
administrative law judge positions will 
continue to have to pass the competitive 
examination demonstrating that they 
possess the knowledge, skills, and 
abilities needed to conduct formal 
hearings. OPM Examination 
Announcement No. 318 currently 
requires 7 years of administrative law 
and/or litigation experience, and work 
at the GS-13 or GS-14 grade level. OPM 
recently requested comments from 


interested parties on these requirements. 


See OPM's notice at 52 FR 52339, 
published December 21, 1990. 
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AL-3 is the basic pay level for 
administrative law judge positions filled 
through competitive examination. AL-2 
and AL-1 positions will be available 
primarily for key management positions. 
Judges must serve at least 1 year in an 
AL level, or in an equivalent or higher 
level in positions in the Federal service, 
before advancing to a higher AL level. 
Also, in a similar manner as in the past, 
agencies will be allowed to pay newly 
appointed judges at an advanced rate of 
AL-3 which is next above their existing 
pay or earnings, up to the maximum rate 
payable (F). 

The decision to establish and/or fill 
any administrative law judge position, 
or chief judge position, will continue to 
be at the discretion of the employing 
agency, subject to the approval of OPM. 
Several agencies operate formal hearing 
programs without a chief judge, and 
agencies remain free to do so. 

Further, § 930.206(c) is revised as 
previously proposed on July 25, 1989, at 
54 FR 30898, to permit a newly 
appointed administrative law judge to 
transfer to another agency before 
completing 1 year of service, “provided 
the gaining and losing agencies agree to 
the transfer.” Two comments received 
supported the change, while one 
comment objected that the proviso 
should be limited to judges within reach 
on the register. 

Finally, OPM is amending the 
regulations in part 591 of title 5, Code of 
Federal Regulations, to make clear that 
administrative law judges who are 
employed in an area covered by a- 
nonforeign area cost of living allowance 
(COLA) or post differential will continue 
to receive that benefit. 

Agencies must document all pay 
changes for administrative law judges 
made in accordance with these 
regulations by completing a Standard 
Form 50, or equivalent, in the usual 
manner, and forwarding an extra copy 
directly to the Office of Administrative 
Law Judges, Career Entry Group, U.S. 
Office of Personnel Management, room 
2433, 1900 E Street, NW., Washington, 
DC 20415. Agencies no longer need to 
complete‘an OPM Form 1390, as they did 
in reporting pay changes for GS-16/17/ 
18 administrative law judge positions. 


Waiver of Notice of Proposed 
Rulemaking and Delay in Effective Date 


Pursuant to section 553(b)(3)(B) of title 
5 of the United States Code, the Director 
finds that good cause exists for waiving 
the general notice of proposed 
rulemaking. Also, pursuant to section 
553(d)(3) of title 5 of the United States 
Code, the Director finds that good cause 
exists to make this amendment effective 





in less than 30 days. The notice is being 
waived and the regulation is being made 
effective in less than 30 days to make 
administrative law judge pay more 
competitive at the earliest practicable 
date. 


E.O. 12291, Federal Regulation 
I have determined that this is not a 


major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 
Regulatory Flexibility Act 

I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because it affects only the personnel 
provisions under which Federal 
administrative law judges are 
appointed, paid, and employed. 


List of Subjects in 5 CFR Part 930 


Administrative practice and 
procedure, Government employees. 
U.S. Office of Personnel Management. 
Constance Berry Newman, 
Director. 

Accordingly, OPM is amending 5 CFR 
parts 591 and 930, subpart B, as follows: 


PART 591—COST OF LIVING 
ALLOWANCES AND POST 
DIFFERENTIALS (NONFOREIGN 
AREAS) 


1. The authority citation for part 591 
continues to read as follows: 


Authority: 5 U.S.C. 5941; E.O. 10,000; 3 CFR 
1943-1948 Comp., p. 792; E.O. 12510; 3 CFR 
1985 Comp., p. 338. 

2. In § 591.203, paragraph (a) is 
amended by adding a new subparagraph 
(5) to read as follows: 


§ 591.203 Agencies and employees 


* 


(5) Administrative law judges paid 
under 5 U.S.C. 5372. 


* * * * * 


PART 930—PROGRAMS FOR 
SPECIFIC POSITIONS AND 
EXAMINATIONS (MISCELLANEOUS) 


* * * * * 


Subpart B—Appointment, Pay and Removal 
of Administrative Law Judges 


3. The authority citation for subpart B 
of part 930 is revised to read as follows: 
Authority: 5 U.S.C. 1104(a)(2), 1305, 3105, 

3323(b), 3344, 4301(2)(D), 5372, 7521. 
4. In § 930.202, paragraph (d) is 

revised to read as follows: 

§ 930.202 _ Definitions. 


* * * * * 
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(d) Promotion means a change from a 
lower to a higher level position. 

5. Section 930.203 is revised to read as 
follows: 


§ 930.203 Examination. 

(a) Periodic open competition. 
Applicants for entrance into the 
competitive service as administrative 
law judges will be examined 
periodically in open competition as 
announced by OPM. Applications 
received by OPM during such periods of 
open competition will be reviewed as a 
group. 

(b) Minimum qualifications. All 
applicants must demonstrate in their 
written applications and supporting 
materials that they meet the qualifying 
experience requirements in OPM 
Examination Announcement No. 318. 

(c) Supplemental qualifications. 
Applicants who meet minimum 
qualification requirements will be 
assigned a score on the supplemental 
qualifications statement described in the 
examination announcement. 

(d) Participation in examination 
procedures. Applicants who meet 
minimum qualification requirements and 
are assigned a score on the 
supplemental qualifications statement 
become eligible to compete for a final 
rating through participating in three 
additional examination procedures 
described in the examination 
announcement: 

(1) A written demonstration; 

(2) A panel interview; and 

(3) A personal reference inquiry. 

(e) Final rating. Applicants who 
complete the examination procedures 
described in paragraphs (c) and (d) of 
this section will be assigned a final 
numerical rating based on a weighted 
sum of the scores for each of the four 
parts, transmuted to a scale of 0 to 100, 
with 70 required to pass. For applicants 
entitled thereto, the final passing score 
will be augmented by 5 or 10 veteran 
preference points. 

(f} Preparation of certificates. As 
agencies request certificates of 
applicants from registers to consider in 
filling vacant administrative law judge 
positions in various geographic areas, 
all applicants who are eligible and 
available for those positions will be 
ranked to identify the best qualified 
applicants to be certified. Eligible 
applicants who have completed the final 
rating process will be ranked on the 
basis of assigned final ratings, 
augmented by veteran preference points 
if applicable. At least three eligible 
applicants will be certified to the 
employing agency for consideration for 
each vacancy. 


(g) Appeal of rating. Applicants who 
obtain an ineligible rating or applicarts 
who are dissatisfied with their final 
rating may appeal the rating to the 
Administrative Law Judge Rating 
Appeals Panel, Office of Personnel 
Management, Washington, DC 20415, 
within 30 days after the date of final 
action by the Office of Administrative 
Law Judges or such later time as may be 
allowed by the Panel. 

6. Section 930.204 is revised to read as 
follows: 


§ 930.204 Promotion. 


(a) When OPM places an occupied 
administrative law judge position at a 
higher level, OPM will direct the 
promotion of the incumbent 
administrative law judge. The promotion 
will be effective on the date named by 
OPM. 

(b) When OPM places one of an 
agency’s administrative law judge 
positions at a higher level on the basis 
of the position’s managerial and 
administrative nature, an agency may 
promote one of its administrative law 
judges to such a position, provided the 
selection and/or promotion is in 
accordance with regular civil service 
procedures. 

7. Section 930.206 is revised to read as 
follows: 


§ 930.206 Transfer. 


(a) An agency may transfer an 
administrative law judge from another 
agency with the prior approval of OPM 
on a noncompetitive basis in accordance 
with regular civil service procedures, 
provided the administrative law judge 
meets all current examination 
requirements for appointment as an 
administrative law judge under OPM 
Examination Announcement No. 318. 

(b) An agency may not transfer a 
person from one administrative law 
judge position to another administrative 
law judge position under paragraph (a) 
of this section sooner than 1 year after 
the person’s last appointment, unless the 
gaining and losing agencies agree to the 
transfer. 

8. Section 930.207 is revised to read as 
follows: 


§ 930.207 Reinstatement. 


An agency may reinstate former 
administrative law judges who have 
served with absolute status under 5 
U.S.C. 3105 only after they have 
established their eligibility in 
accordance with all current examination 
requirements of OPM Examination 
Announcement No. 318. Reinstatement 
is subject to investigation by, and the 
prior approval of, OPM. 





9. Section 930.210 is revised to read as 
follows: 


§ 930.210 Pay. 

(a) OPM will place each 
administrative law judge position in one 
of the three grades or levels of basic 
pay, AL-3, AL-2 or AL-1, of the 
Administrative Law Pay System 
established for such positions under 5 
U.S.C. 5372 in accordance with the 
regulations and procedures in this 
section. AL-3 will have six rates of 
basic pay, A, B, C, D, E, and F, ranging 
respectively in 5 percent intervals from 
65 percent of level IV of the Executive 
Schedule (EX-IV) to 90 percent of EX- 
IV. AL-2 will have one rate of basic pay 
equal to 95 percent of EX-IV. AL-1 will 
have one rate of basic pay equal to 100 
percent of EX-IV. 

(b) An agency may not grant a 
monetary and honorary award under 5 
U.S.C. 4503 for superior accomplishment 
by an administrative law judge in the 
performance of adjudicatory functions. 

(c) AL-3 is the basic pay level for 
administrative law judge positions filled 

competitive examination under 
OPM Examination Announcement No. 
318, as provided in section 930.203 of 
this part. 

{d) Subject to the approval of OPM, 
agencies may establish administrative 
law judge positions at pay levels AL-2 
and AL-1. Administrative law judge 
positions may be placed at such levels 
when they involve significant 
administrative and managerial 
responsibilities. 

(e) Judges must serve at least 1 year in 
each AL level, in an equivalent or higher 
level in positions in the Federal service, 
before advancing to the next higher 
level and may advance only one level at 
a time. 

(f) Except as provided in paragraph (g) 
of this section, upon appointment to an 
administrative law judge position placed 
in AL-3, an administrative law judge 
shall be paid at the minimum rate A of 
AL-3, and shall be automatically 
advanced successively to rates B, C, and 
D of that level upon completion of 52 
weeks of service in the next lower rate, 
and to rates E and F of that level upon 
completion of 104 weeks of service in 
the next lower rate. Time in a nonpay 
status is generally creditable service in 
the computation of a waiting period only 
in so far as it does not exceed 2 weeks 
per year for each 52 weeks of service. 
However, time in a nonpay status is also 
fully creditable if absence is due to 
military service, as defined in 5 U.S.C. 
8331(13), or due to receipt of injury 
compensation under chapter 81 of title 5, 
United States Code. 


{g) Upon appointment to a position at 
AL-3, an administrative law judge will 
be paid at the minimum rate A, unless 
the administrative law judge is eligible 
for a higher rate B, C, D, E, or F because 
of prior service or superior 
qualifications, as follows— 

(1) An agency may offer an 
administrative law judge applicant with 
prior Federal service a higher than 
minimum rate, without obtaining the 
prior approval of OPM in order to pay 
the rate that is next above the 
applicant's highest previous Federal rate 
of pay, up to the maximum rate F. 

(2) An agency may offer an 
administrative law judge applicant with 
superior qualifications a higher than 
minimum rate if it first obtains approval 
from OPM to offer such a higher rate to 
an applicant who is within reach on a 
certificate of eligible administrative law 
judge applicants in order to pay that 
rate of pay that is next above the 
applicant's existing pay or earnings up 
to the maximum rate F. “Superior 
qualifications” for applicants includes 
having legal practice before the hiring 
agency, having practice in another 
forum with legal issues of concern to the 
hiring agency, or having an outstanding 
reputation among others in the field. 
OPM will approve such payment of 
higher than minimum rates for 
applicants with superior qualifications 
only when it is clearly necessary to meet 
the needs of the Government. 

(h) Upon appointment to an 
administrative law judge position placed 
at AL-2 or AL-1, administrative law 
judges will be paid at the established 
rates for those levels. 

(i) In making initial pay adjustments 
for administrative law judges from 
positions paid under the General 
Schedule to positions paid under the 
new pay system established under 5 
U.S.C. 5372, the rate of basic pay for any 
such judge shall, upon conversion to the 
new pay system, be at least equal to the 
rate that was payable to that individual 
immediately before such conversion. 

(j) Except as provided in paragraph (k) 
of this section, on the first day of the . 
first applicable pay period beginning on 
or after February 10, 1991, 
administrative law judges will be 


- converted from the General Schedule to 


AL-3, 2, and 1 as follows: 
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.(k) In making the initial conversion 
from the General Schedule pay rates to 
the new AL pay system for 
administrative law judges, effective on 
the first day of the first applicable pay 
period beginning on or after February 10, 
1991, those GS-15 and GS-16 
administrative law judges receiving the 
8 percent interim geographic 
adjustments authorized by Schedule 9 of 
Executive Order 12736 of December 12, 
1990, will convert as follows: 


(1) Agencies must document all pay 
changes made in accordance with this 
section by completing a Standard Form 
50, or equivalent, in the usual manner 
and forwarding an extra copy directly to 
the Office of Administrative Law Judges, 
Career Entry Group, U.S. Office of 
Personnel Management, 1900 E Street, 
NW.., Washington, DC 20415. 

10. In section 930.215, paragraph (c)(2) 
is revised to read as follows: 


§ 930.215 Reduction in force. 


(c) * at 


(2) On request of administrative law 
judges who are reached by an agency in 
a reduction in force and who are 
notified they are to be separated, 
furloughed for more than 30 days, or 
demoted, OPM will place their names on 
OPM's priority referral list for 
administrative law judges displaced in a 
reduction in force for the grade or level 
in which they last served and for all 
lower grades or levels. 

11. Section 930.216, paragraph (k), is 
revised to read as follows: 


§ 930.216 Temporary 
senior administrative law judges. 
* * e * * 

(k) A senior administrative law judge 
will be paid by the employing agency 
the current rate of pay for the level at 
which the duties to be performed have 
been placed and at the lowest rate of the 
level that is nearest (when rounded up) 
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to the highest previous grade and step, 
or level and rate, attained as an 
administrative law judge before 
retirement. An amount equal to the 
annuity allocable to the period of actual 
employment will be deducted from his 
or her pay and deposited in the Treasury 
of the United States to the credit of the 
Civil Service Retirement and Disability 
Fund. 


[FR Doc. 91-3503 Filed 2-8-91; 5:00 pm] 
BILLING CODE 6325-01-M 





OFFICE OF PERSONNEL 
MANAGEMENT 


Effective Dates of Certain Provisions 
of the Federal Employees Pay 
Comparability Act of 1990 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice of effective dates. 


SUMMARY: The Office of Personnel 
Management (OPM) is establishing 
effective dates for certain provisions of 
the Federal Employees Pay 
Comparability Act of 1990 (sec. 529 of 
Pub. L. 101-509, November 5, 1990). 
Except as otherwise noted, no changes 
in OPM regulations are necessary to 
make these provisions of law effective. 
DATES: Except as otherwise noted, the 
effective date of the provisions 
described below is February 14, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Donald J. Winstead, (202) 606-2818 or 
(FTS) 266-2818. 

SUPPLEMENTARY INFORMATION: Section 
305(a) of the Federal Employees Pay 
Comparability Act of 1990 (FEPCA) 
provides the following: 


Except as otherwise provided in this Act, this 
Act and the amendments made by this Act 
shall take effect on such date as the President 
shall determine, but not earlier than 90 days, 
and not later than 180 days, after the date of 
enactment of this Act. 


By section 9(a) of Executive Order 
12748 of February 1, 1991, the President 
has exercised the authority given him 
under the above-quoted section of law 
to make the provisions of subchapter I 
of chapter 53 of title 5, United States 
Code, as amended by section 101 of 
FERCA, effective on February 3, 1991. In 
addition, section 9(b) of Executive Order 
12748 provides the following: 


Except as otherwise provided by Public Law 
101-509, the remaining provisions of FEPCA 

. . . Shall take effect on May 4, 1991, except 
that the Office of Personnel Management may 
establish an earlier effective date, but not 
earlier than February 3, 1991, for any such 
provisions with respect to which the Office 
determines an earlier effective date is 
appropriate. 


Some of the provisions of FEPCA 
require implementing regulations, and 
OPM is publishing elsewhere in this 
issue of the Federal Register interim 
regulations to make these provisions 
effective generally on or about February 
14, 1991. These interim regulations 
address the following issues: (1) 
Appointment, pay, and removal of 
administrative law judges (sec. 
104(a)(1)); (2) expanded authority to 
make appointments above minimum 
rates and pay travel expenses for new 
appointments and interviews (secs. 106 


and 208); and (3) reemployment of 
military and civilian retirees to meet 
exceptional employment needs (sec. 
108). OPM also issued interim 
regulations on interim geographical 
adjustments (sec. 302) on January 9, 1991 
(56 FR 771). 

In addition to the provisions listed 
above, OPM has determined that it is 
appropriate to make the following 
provisions of FEPCA effective on an 
earlier date. Except as otherwise noted, 
the effective date of these provisions is 
February 14, 1991: 

1. Section 101(b), “Technical and 
Conforming Amendments.” Except as 
noted below, the amendments made by 
sec. 101(b) are effective on February 14, 
1991. The amendment made by 
subsection 101(b)(8) became effective on 
January 1, 1991. The amendments made 
by subsections (b)(3)(E) and (b)(9)(H) 
will become effective on the first day of 
the first pay period beginning on or after 
February 14, 1991. The amendments 
made by subsections (b)(9)(A), (B), (C), 
(D), (E), (G), (1), (J), and (K), relating to 


the abolisment of grades GS-16, 17, and - 


18 of the General Schedule, will be made 
effective at a later date. 

Section 101(b)(3)(E) amends sections 
5542(a), 5543, and 5545(c)(1) of title 5, 
United States Code, to provide that the 
references to “GS-10” in each of these 
sections of law shall include “any 
applicable locality-based comparability 
payment under section 5304 of similar 
provisions of law and any applicable 
special rate of pay under section 5305 or 
similar provision of law.” The practical 
effect of this amendment is the 
following: 

(a) Employees in positions for which a 
special rate of pay has been authorized 
by OPM under 5 U.S.C. 5305 (or its 
predecessor, 5 U.S.C. 5303) will be 
compensated for overtime work under 5 
U.S.C. 5542(a) at the lesser of one and 
one-half times the employee's rate of 
basic pay or one and one-half times the 
rate of basic pay for GS-10, step 1, 
including any special rate that may have 
been authorized by OPM for GHS-10, 
step 1, under that authorization. (In the 
past, the GS-10, step 1, limitation for 
employees in special rate positions has 
been applied to the General Schedule 
rate for GS-10, step 1, without regard to 
any special rate that may have been 
authorized for GS-10, step 1.) 

(b) The rules governing the 
authorization of compensatory time off 
under 5 U.S.C. 5543(a)(2) will, in the case 
of employees in positions for which a 
special rate has been authorized, be 
based on the rate of basic pay for GS- 
10, step 10, incluidng any special rate 
that may have been authorized by OPM 
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for GS-10, step 10, under that 
authorization. 

(c) The computation of annual 
premium pay for standby work under 5 
U.S.C. 5545(c)(1) will, in the case of 
employees in positions for which a 
special rate has been authorized, be 
based on the rate of basic pay for GS- 
10, step 1, including any special rate that 
may have been authorized by OPM for 
GS-10, step 1, under that authorization. 

Section 101(b){9)(H) amends 5 U.S.C. 
5373 by striking “maximum rate for GS- 
18.” and inserting “rate for level IV of 
the Executive Schedule.”. The practicai 
effect of this amendment is to change 
the limitation on pay fixed by 
administrative action for positions 
covered by this section of law from the 
rate for GS-18 (currently $97,317 per 
year) to the rate for level IV of the 
Executive Schedule (currently $108,300 
per year). 

2. Section 101(c), “Other References.” 
Subsection (c)(1)(B) and (c)(2)(A) are 
effective on February 14, 1991. 
Subsections (c)(1)(A) and (c)(2)(B) will 
be made effective at a later date. 

3. Section 103, “Pay for Critical 
Positions.” The Office of Management 
and Budget will issue instructions on the 
use of this new authority. The 
amendments made by this section will 
become effective on the date of issuance 
of such instructions. 

4. Section 104, “Administrative Law 
Judges and Contract Appeals Board 
Members.” Section 104{a)(1) amends 5 
U.S.C. 5372 to establish a new pay 
system for administrative law judges. 
(See interim regulations published 
elsewhere in this issue of the Federal 
Register.) Section 104({a)(2) amends title 
5, United States Code, by adding a new 
section 5372a, “Contract appeals board 
members.” This section of law 
establishes new rates of pay for 
members of boards of contract appeals. 
The amendments made by sec. 104 will 
become effective on the first day of the 
first pay period beginning on or after 
February 10, 1991. The new rates of pay 
for members of boards of contract 
appeals are as follows: 


Chairman of an appeals board—the rate 
payable for level IV of the Executive 
Schedule (currently $108,300 per year); 

Vice chairman of an appeals board—97 
percent of the rate payable for level IV of 
the Executive Schedule (currently $105,051 
per year); and 

Other members of an appeals board—94 
percent of the rate payable for level IV of 
the Executive Schedule (currently $101,802 
per year). 


5. Section 105, “Special Occupational 
Pay Systems.” The amendments made 
by this section authorize the President's 
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pay agent to establish one or more 
special occupational pay systems for 
any positions within occupations or 
groups of occupations that the pay agent 
determines, for reasons of good 
administration, should not be classified 
under 5 U.S.C. chapter 51 or subject to 5 
U.S.C. chapter 53, subchapter III. 

6. Section 110, “Compensation of 
Standing Trustees Appointed under 
titles 11 and 28, United States Code.” 
The amendments made by this section 
will become effective on the first day of 
the first pay period beginning on or after 
February 14, 1991. 

7. Section 111, “Pay-for-Performance 
Labor-Management Committee.” This 
section requires OPM to establish a Pay- 
for-Performance Labor-Management 
Committee to advise OPM on the design 
and establishment of systems for 
strengthening the linkage between the 


performance of General Schedule 
employees and their pay. 

8. Section 113, “Director of the Census 
Bureau.” 

9. Section 202, “Uniform Allowances.” 
The amendments made by this section 
increase the maximum uniform 
allowance payable to eligible employees 
from $125 per year to $400 per year and 
authorize OPM to prescribe regulations 
to adjust the maximum amount from 
time to time. OPM will issue regulations 
governing adjustments in the maximum 
amount at a later date. 

10. Section 205, “Health Care 
Positions.” The amendments made by 
this section authorize OPM to apply 
certain provisions of title 38, United 
States Code, to certain title 5 positions 
involving health care responsibilities. 

11. Section 301, “Budget Act 
Compliance.” 


6213 


12. Section 303, “Pay Rates for Current 
Employees.” This section provides that 
no amendment made by FEPCA “shall 
have the effect of diminishing the rate of 
basic pay payable to any individual 
employed by the United States on the 
date of the enactment of this Act to a 
rate below the rate payable to such 
individual on such date, so long as that 
individual continues in such position 
without a break in service.” 

13. Section 305(b), “Special Rule.” 
This section provides that “[tJhe first 
calendar year in which comparability 
payments under section 5304 of title 5, 
United States Code, * * * are paid shall 
be the calendar year beginning on 
January 1, 1994.” 

U.S. Office of Personnel Management. 
Constance Berry Newman, 

Director. 

[FR Doc. 91-3504 Filed 2-8-61; 5:00 pm] 
BILLING CODE 6325-01-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Parts 200, 203, and 234 
[Docket No. R-91-1514; FR-2855-P-01] 
RIN 2502-AF04 

Single Family Development; 

of individual Residential 
Water Purification Equipment 


AGENCY: Office of the Assistant 


Secretary for Housing—Federal Housing 
Commissioner, HUD. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule sets out 


the circumstances under which the 
Department will agree to provide FHA 
mortgage insurance on single family 
properties for which a loan-to-value 
ratio (LTV) greater than 90% is 
proposed, when certain of the 
requirements associated with water 
supply systems set out in 24 CFR 
200.926d(f), and usually applied to such 
properties, cannot be met. This rule also 
codifies requirements already applicable 
to the insuring of existing single family 
properties. The purpose of this rule is to 
expand the availability of FHA 
mortgage insurance while assuring 
appropriate safeguards to protect the 
health and safety of potential occupants. 
Dates: Comment due date: April 15, 
1991. 

apopnesses: Interested persons are 
invited to submit comments regarding 
this rule to the Office of General 
Counsel, Rules Docket Clerk, room 
10276, Department of Housing and 
Urban Development, Washington, DC 
20410-0500. Communications should 
refer to the above docket number and 
title. A copy of each communication 
submitted will be available for public 
inspection and copying on weekdays 
between 7:30 a.m. and 5:30 p.m. at the 
above address. 

As a convenience to commenters, the 
Rules Docket Clerk will accept public 
comments transmitted by facsimile 
(“FAX”) machine. The telephone 
number of the FAX receiver is (202) 755- 
2575. (This is not a toll-free number.) 
Only public comments of six or fewer 
total pages will be accepted via the FAX 
transmittal. This limitation is necessary 
in order to assure reasonable access to 
the equipment. Comments sent by FAX 
in excess of six pages will not be 
accepted. Receipt of FAX transmittals 
will not be acknowledged, except that 


the sender may request confirmation of 


receipt by calling the Rules Docket Clerk 
((202) 755-7084). (This is not a toll-free 
number.) 

FOR FURTHER INFORMATION CONTACT: 
Donald Fairman, Manufactured Housing 
and Construction Standards Division, 
room 6207, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW, Washingtion, DC 20410-8000, 
telephone, voice: (202) 708-0718; (TDD) 
(202) 708-4594. (These are not toll-free 
numbers). 

SUPPLEMENTARY INFORMATION: 


Paperwork Reduction Act 


The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980. The public reporting burden 
for each of these collections of 
information is estimated to include the 
time for reviewing and instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. 
Information on the estimated public 
reporting burden is provided under the 
Preamble heading, Other Matters. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Department of Housing and Urban 
Development, Rules Docket Clerk, 451 
Seventh Street, SW., room 10276, 
Washington, DC 20410; and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503, Attn: Desk 
Officer for HUD. 


Background 

The National Housing Act, 12 U.S.C. 
1702 et seq., authorizes the Secretary of 
Housing and Urban Development to 
prescribe standards for determining the 
acceptability of one and two family 
residential structures (and other 
structures) for mortgage insurance. 12 
U.S.C, 1715/(f}. In addition, the 
standards must be consistent with the 
national housing policy of realizing the 
goal of “a decent and suitable living 
environment for every American family 
* * *" 42 U.S.C, 1441. 

The Secretary has prescribed 
Minimum Property Standards (MPS) in 
24 CFR part 200, subpart S, for 
determining the acceptability of one and 
two family (and other) housing. In 
addition, subpart S currently references 
additional standards contained in HUD 
Handbooks 4910.1 and 4930.2, which are 
incorporated into the Department's 
regulations by authority of 24 CFR 
200.927. 
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Water quality standards, applicable to 
newly constructed single family 
structures for which the loan-to-value 
ratio is greater than 90 percent, are set 
out in 24 CFR 200.926d(f). This 
paragraph generally sets out the 
requirements for acceptability of public 
or private water supply systems 
providing safe drinking water. 

Section 424 of the Housing and 
Community Development Act of 1987, 12 
U.S.C. 1701z-15, provides that when an 
existing water supply does not meet 
HUD's minimum property standards and 
a permanent alternative acceptable 
water supply is not available, approved 
residential water treatment equipment 
or a water purification unit that provides 
bacterially and chemically safe drinking 
water may be used to provide a 
continuous supply of water. 

Under section 424, the Department is 
authorized to provide terms and 
conditions under which residential 
treatment equipment may be found to 
meet the conditions for mortgage 
insurability. Cognizant of the mandate 
in section 424, the Department is 
providing, in this proposed rule, a means 
by which mortgage insurance can be 
made available despite the lack of a 
supply of bacterially and chemically 
safe drinking water. The procedures in 
the rule are designed to assure, by 
means of an agreement between 
mortgagor and mortgagee (and with the’ 
assistance of health and water quality 
professionals), that water purification 
equipment to be used in the dwelling 
will provide continuing availability of 
safe and potable water. 

The Department has reviewed the 
Environmental Protection Agency's 
(EPA) data and rules for the use of 
water treatment equipment and 
purification units (commonly referred to 
as “point of entry treatment devices”), 
and specifically those proposed in the 
Federal Register at 50 FR 46915 
(November 13, 1985) and published final 
at 52 FR 25690 (July 8, 1987). See 40 CFR 
141.100 and 142.62(g). The Safe Drinking 
Water Act provides authority for EPA to 
establish the conditions under which 
treatment devices may be used, if 
necessary to assure protection of public 
health. The Department also has 
reviewed a report to the Congress by the 
Farmers Home Administration in - 
response to section 1304(b)(1) of the 
Food Security Act of 1985, 7 U.S.C. 1281, 
entitled “Individual Facilities for Rural 
Water and Waste Disposal.” 
Additionally, HUD staff has consulted 
with the staff of the EPA Office of 
Drinking ‘Water, and reviewed data from 
the Water Quality Association. 
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This rule would provide a means for 
mortgagees and mortgagors, in an area 
that lacks a source of safe and potable 
water available otherwise-insurable 
dwelling units, to: 

1. Arrange, by means of a contract 
and through the enlistment of assistance 
from local health authorities, for an 
approved means of assuring a 
continuous supply of drinking water; 

2. Demonstrate to the satisfaction of 
the Department that the water supply is 
and will continue to be safe; and 

3. Make possible the provision by the 
Department of mortgage insurance 
under the National Housing Act. 

The procedures in this rule are similar 
to those in Mortgagee Letter 91-4, issued 
January 25, 1991, regarding requirements 
applicable to properties not covered by 
the Minimum Property Standards. In 
general terms, Mortgagee Letter 91-4 is 
currently applicable to single family 
insurance transactions involving 
existing housing. The Mortgagee Letter 
is not applicable to newly constructed 
single family housing for which a loan- 
to-value ratio greater than 90 percent is 
proposed, because this class of 
dwellings is subject to the Minimum 
Property Standards (MPS) set out in 24 
CFR part 200, and rule making is 
required to alter the MPS. Among other 
things, this rule proposes to amend the 
MPS to cross-reference the above- 
described special procedures. This rule, 
when effective, will provide a uniform 
regulatory standard applicable to all 
single family FHA insurance 
transactions—both new and existing 
single family dwellings. 

Concurrently with the idoption of 
new $§ 203.52 and 234.64 the 
Department would amenil § 203.550. 
Section 203.550, relating to a mortgagee’s 
responsibility for collecting, managing, 
and disbursing escrowed monies, 
provides in paragraph (c) that the 
mortgagee’s estimate of escrow 
requirements must be based on the best 
information available as to probable 
payments that will be required to be 
made from the escrow account “in the 
coming year.” This provision 
contemplated only the accrual of monies 
for expenditures such as taxes and 
insurance that require outlays at least 
annually. The escrow that would be 
established under §§ 203.52(e) and 
234.64(e), however, includes not only 
monies to be expended periodically 
during each year for servicing and 
maintenance costs, but includes also a 
reserve for repair and replacement of 
equipment, as needed. It will, therefore, 
be necessary to amend § 203.550 to 
permit the collection and escrow of 
monies that may not be disbursed until 
some years after collection. 


Similarly, section 10 of the Real Estate 
Settlement Procedures Act of 1974 
(RESPA), 12 U.S.C. 2609, prohibits the 
periodic escrow of monies in excess of 
one-twelith of the total amount 
reasonably anticipated to be paid on 
dates during the ensuing twelve 
months—subject to certain stated 
exceptions and qualifications, Thus, 
section 10 would not permit the accrual 
of sufficient reserves to repair and 
replace water purification and treatment 
equipment. However, this prohibition, 
meant to protect homebuyers from being 
subjected to excessive escrow changes, 
was not intended to have the effect of 
frustrating the provision of adequate 
funds for repair and replacement of 
equipment, needed in this instance to 
sustain the health and well-being of the 
dwelling’s occupants and visitors 
through the use of water purification 
equipment. Accordingly, if this proposed 
rule is adopted, its adoption will 
represent a finding by the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, acting on the Secretary’s 
behalf, that the escrow described in 
§§ 203.52(e) and 234.64(e) is exempt 
from the prohibition in section 10 of 
RESPA, in accordance with the 
Secretary’s authority to grant exemption 
under section 19(a) of that Act. 


Other Matters 


The collection of information 
requirements contained in this rule have 
been submitted to OMB for review 
under section 3504(h) of the Paperwork 
Reduction Act of 1980. Sections 203.52 
and 234.64 of this rule have been 
determined by the Department to 
contain collection of information 
requirements. Information on these 
requirements is provided as follows: 


Description of the Need for Information 


and Its Proposed Use 


This information collection will 
enable HUD to assure that the parties to 
an insured mortgage transaction 
involving property without a water 
supply that is safe and potable in the 
absence of treatment have taken _ 
adequate steps to safeguard the health 
and safety of inhabitants of the insured 
dwelling. Submission of the required 
information to HUD will provide a 
means for the Department to monitor the 
efficacy of the procedures provided in 
the rule, and will ensure that these 
procedures are carried out as a 
prerequisite to the availability of 
mortgage insurance. 

The Department solicits comments on 
the reporting and recordkeeping burdens 
associated with the “Plan” set out as a 
feature of this rule, including comments 
on the Department's estimates of the - 
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time required to complete the Plan. 
Comments are invited on ways that this 


burden could be reduced. 


Form number: None. 


Respondents: Mortgagors and 
mortgagees (jointly) who proposed to 
enter into insured mortgage transactions 
involving single family dwellings in 
areas with water supplies requiring 
treatment. 

Frequency of submission: One 
submission per insured mortgage 
transaction. 


Reporting Burden: 


Number of 


Hours Per 
Respondents 


Frequency 
of Response 
< Response x< 


7000 1.357 hrs. 


1 per year 


Total Burden Hours: 9500 hours. 
These estimates assume: 1000 applicants per 
year, each requiring a total of 9.5 hours in the 
first year to complete collection of 
information responses required by the rule. 
Thereafter, in “out” years, previous year 
applicants would require one hour per year to 
complete water anaylsis—i.e., to obtain 
samples and tests. 
Accordingly, in year one the total information 
burden is estimated at 9500 hours, in year 
two, 10500 hours (9500 for estimated 1000 
applicants + 1000 hours for annual water 
analysis for previous year’s applicants). 
Burden thereafter would increase by 1000 
hours annually, because of accumulation of 
applicants requiring follow-up testing. 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
between 7:30 a.m. and 5:30 p.m. 
weekdays in the Office of the Rules 
Docket Clerk at the above address. 


This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17, 1981. An analysis of the 
rule indicates that it does not (1) have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


BEST COPY AVAILABLE 





The per-unit cost of installing water 
purification equipment can vary greatly, 
in a range running from a few hundred 
dollars to several thousand dollars. 
However, the estimated cumulative cost 
of this equipment—even assuming the 
maximum of 1000 insurance applications 
under this program in a year's time— 
could not even approach the dollar costs 
necessary to cause an economic effect 
of the magnitude described in Executive 
Order 12291. The Department estimates 
that gross equipment costs for the 
maximum 1000 homes seeking insurance 
would fall within a range of $1.5 to $2 
million per year. In any event, the total 
cost of this equipment would be an 
inappropriate measure of the economic 
burden imposed by the rule, since some 
portion of these homes would be 
constructed and equipped with water 
purification equipment, whether or not 
FHA mortgage insurance was sought in 
the financing of the mortgage. 

In accordance with 5 U.S.C. 605(b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule will 
provide an opportunity, to mortgagors in 
areas with poor access to public water 
supplies, to secure FHA mortgage 
insurance upon demonstrating that an 
effective means has been arranged to 
secure safe drinking water through the 
use of individual water purification 
systems. Only a relatively small number 


those facing mortgagors and mortgagees 
in other single family transactions, they 
are considered the minimum necessary 

for accomplishing the goal of ‘affording 
access to mortgage insurance only under 
circumstances that will assure the safety 
of the water supply serving the dwelling 
unit. Given the subject matter, no 
effective mean exist to reduce the 
regulatory burden to be applied, as it 
relates to small mortgagees or other 
small entities affected by the rule. 

This rule was listed as item 1172 on 
the Department's i Agenda of 
Regulations published on October 29, 
1990 (55 FR 44530, 44543) in accordance 
with Executive Order 12291 and the 
SS Flexibility Act. 

General Counsel, as the 
BR ee Official under section 6{a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this rule wiil not have substantial 
direct effects on States or their political 


subdivisions, or the relationship 
between the Federal government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. As a 
result, the rule is not subject to review 
under the Order. While the rule provides 
for the exercise of certain important 
responsibilities by local health 
authorities, associated with the 
provision of mortgage insurance, the 
functions described in the rule are not 
mandated; loca! health authorities will 
remain free to participate in the process 
described in the rule, or to refrain from 
80 participating. 

The General Counsel, as the 
Designated Official under Executive 
Order 1 12606, The Family, has 
determined that this rule does not have 
potential for significant impact on family 
formation, maintenance, and general 
well-being, and, thus, is not subject to 
review under the Order. The rule 
provides a means, under special 
circumstances, for securing FHA 
mortgage insurance for otherwise- 
uninsurable es, and a means to 
assure the safety and potability of 
drinking water serving the premises. 
Any effect on the family would likely be 
indirect and insignificant. 

Accordingly, the Department proposes 
to amend 24 CFR parts 200, 203 and 234 
as follows: 


PART 200—INTRODUCTION 


1. The authority citation for part 200 
would continue to read as follows: 

Authority: Title I and il, National Housing 
Act (12 U.S.C. 1701-17152z-18}; sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C, 3535(d)). 


2. Section 200.926d would be amended 
by revising paragraph (f)(2){ii) to read as 


follows: 
§ 200.926d Construction requirements. 


* * Li * + 
zee 


a. 


(ii) Water that, to be potable, requires 
continuing or repetitive treatment to be 
safe bacterially or chemically shall also 
comply with the requirements of 24 CFR 
203.52 or 24 CFR 234.64, whichever is 
applicable. 


PART 203—MUTUAL MORTGAGE 
INSURANCE AND REHABILITATION 
LOANS 


3. The authority citation for part 203 
would continue to read as follows: 
Authority: Secs. 203, 211, National Housing 


Act (12 U.S.C. 1708, 1715b); section 7{d), 
Department of Housing and Urban 
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Development Act (42 U.S.C. 3535({d)). In 
addition, subpart C is issued under section 
230, National Housing Act {12 U.S.C. 1715u). 


4. A new § 203.52 would be added to 
subpart A, to read as follows: 


§ 203.52 Acceptance of individual 
residential water purification 

If a property otherwise eligible for 
insurance under this part does not have 
access to a continuing supply of safe 
and potable water without the use of a 
water purification system, the 
requirements of this section must be 
complied with as a condition to 
acceptance of the mortgage for 
insurance. The mortgagee must provide 
appropriate documentation with the 
submission for insurance endorsement 
to address each of the requirements of 
this section. 

(a) Equipment. Water purification 
equipment must be approved by a © 
nationally recognized testing laboratory. 

(b) Certification by local health 
authority. A local health authority 
certification must be submitted to HUD 
which certifies that: 

(1) A point-of-entry water purification 
system is currently in operation on the 
property (point-of-use systems are not 
acceptable). 

(2) The system is sufficient to assure 
an uninterrupted supply of safe and 
potable water. 

(3) The water supply, when treated by 
the equipment, meets the requirements 
of the local health authority, and has 
been determined to meet state or local 
quality standards for drinking water. If 
neither state or local standards are 
applicable, then quality shall be 
determined in accordance with 
standards set by the Environmental 
Protection Agency (EPA) pursuant to the 
Safe Drinking Water Act. [EPA 
standards are prescribed in the National 
Primary Drinking Water requirements, 
40 CFR parts 141 and 142.). 

(4) There exists a Plan providing for 
the monitoring, servicing, maintenance, 
and replacement of the water 
equipment, which Plan meets the 
requirements of paragraph (f) of this 
section. 

(c) Mortgagor notice and certification. 
(1) The prospective mortgagor must have 
received written notification, before the 
mortgagor signed a sales contract, that 
the property has a hazardous water 
supply that requires treatment in order 
to remain safe and acceptable for 
human consumption. The notification to 
the must identify specific 
contaminant(s) in the water supply 
serving the property, and the related 
health hazard arising from the Seseence 


of those contaminants. 
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(2) The mortgagor must have 
received, with the notification described 
in paragraph (c)(1), of this section, a 
written good faith estimate of the 
maintenance and replacement costs of 
the equipment necessary to assure 
continuing safe drinking water. 

(3) A copy of the notification 
statement (including cost estimates), 
dated before the date of the sales 
contract, and signed by the prospective 
mortgagor to acknowledge its receipt, 
must accompany the submission for 
insurance endorsement. If a sales 
contract is signed in advance of the 
disclosure required by this paragraph, 
another sales contract must be executed 
after the information is provided to the 
prospective mortgagor and he or she has 
acknowledged receipt of the disclosure. 

(4) The prospective mortgagor must 
sign a certification, substantially in the 
form set out in this paragraph (c)(4), at 
the time the application for mortgage 
credit approval is signed. This 
certification must be submitted to HUD: 


Mortgagor’s Certificate. I hereby 
acknowledge and understand that the home I 
am purchasing has a water purification 
system which I am responsible for 
mainta 

I understand that the individual water 
supply is unsafe for consumption unless the 
system is operating properly. I am aware that 
if I do not properly maintain the system, the 
water supply will not be purified or treated 
properly, thereby rendering the water supply 
unsafe for consumption: eR . 

1 also understand that the Department of 
Housing and Urban Development does not 
warrant the condition of the property, is not 
authorized to give me any money for repairs 
to the water purification system, and has 
relied upon the local health authority to 
assure that the water supply, when processed 
by properly maintained equipment, is 
acceptable for human use and consumption. - 


[Mortgagor’s signature and date] 


(d) Service contract.. Before mortgage 
closing, the mortgagor must enter into a 
service contract with an organization or 
individual specifically approved by the 
local health authority to carry out the 
provisions of the required Plan for 
servicing, maintenance, repair and 
replacement of the water purification 
equipment. A copy of the signed service 
contract must be provided to HUD. 

(e) Escrow for maintenance and 
replacement. The mortgagee must 
establish and maintain an escrow 
account which provides for the 
accumulation of funds paid with the 
mortgagor's monthly mortgage payment 
adequate to assure proper servicing, - 
maintenance, repair and replacement of 
the water purification equipment. The 
amount to be collected and escrowed by 


the mortgagee shall be based upon 
information provided by the 
manufacturer for the maintenance and 
replacement of the water purification 
equipment and for other charges | 
anticipated by the service contractor. 
The initial monthly escrow amount shall 
be stated in the Plan. Disbursements 
from the-account will be limited to costs 
associated with the normal servicing, 
maintenance, repair or replacement of 
the water purification equipment. 
Disbursements may only be made to the 
service contractor or its successor, to 
equipment suppliers, to the local health 
authority for the performance of testing 
or other required services, or to another 
entity approved by the local health 
authority. So long as water purification 
remains necessary and the mortgage is 
insured by HUD, the mortgagee must 
maintain the escrow account. 

(f) Approved Plan. A Plan, in the form 
of a contract entered into by the 
mortgagor and mortgagee and approved 
by the local health authority, must set 
out conditions that must be met by the 
parties as a condition to insurance of the 
mortgage by HUD. To be approved by 
the local health authority: 

(1) The Plan must set forth the 
respective responsibilities to be 
assumed by the mortgagor and the 
mortgagee, as well as the other entities 
who will implement the Plan, i.e., the 
local health authority and the service 
contractor. In. particular: 

{i} The Plan must set out the 
responsibilities of the local health 
authority for monitoring and enforcing 
performance of the service contractor, 
including any successor contractor that 
the health authority may later have 
occasion to name. By its approval of the 
Plan, the local health authority 
documents its acceptance of these 
responsibilities, and the Plan should so 
indicate; 

(ii) The Plan must provide for the 
monitoring of the operation of the water 
purification equipment, as well as for 
servicing (including disinfecting), and 
for repairing and replacing the system, 
as frequently as necessary, taking into 
consideration the system's design, 
anticipated use, and the type and level 
of contaminants present. Installation, 
servicing, repair and replacement of the 
water purification system must be 
performed by an individual or 
organization approved for the purpose 
by the local health authority and 
identified in the Plan. In meeting the 
requirements of this paragraph (f)(1)(ii), 
the Plan may incorporate by reference 
specific terms and conditions of the 
service contract required under 
paragraph (d) of this section. 
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(iii) Under the Plan, responsibility for 
monitoring the performance of the 
service contractor and for assuring that 
the water purification system is properly 
serviced, repaired, and replaced rests 
with the local health authority that has 
given its approval to the Plan. The Plan 
must confer on the local health authority 
all powers necessary to effect 
compliance by the service contractor. 
The health authority's powers shall 
include the authority to discharge the 
service contractor for cause and to 
appoint a successor organization or 
individual as service contractor; and 

(iv) The Plan must provide for the 
mortgagor to make periodic escrow 
payments necessary for the servicing, 
maintenance, repair and replacement of 
the water purification system, and for 
the mortgagee to disburse funds from 
the escrow account as required, to the 
appropriate party or parties. 

(2) The Plan must provide that, if the 
dwelling served by the water 
purification system is refinanced, or is 
sold or otherwise transferred with a 
HUD-insured mortgage, the Plan will: 

(i) continue in full force and effect; 

(ii) impose an obligation on the 
mortgagor to notify any subsequent 
purchaser or transferee of the necessity 
for the water purification system and for 
its proper maintenance, and of the 
en to make escrow payments; 
an 

(iii) require the mortgagor to furnish 
the purchaser with a copy of the Plan, 
before any sales contract is signed. 

(g) Periodic analysis. Any Plan 
developed in accordance with this 
section must provide that an analysis of 
the water supply shall be obtained from 
the local health authority no less. 
frequently than annually, but more 
frequently, if determined at any time to 
be necessary by the local health 
authority or by the service contractor. 


5. In subpart C, § 203.550 would be 
amended by revising the initial sentence 
in paragraph (c), and by adding a new 
second sentence to paragraph (c), to 
read as follows: 


§ 203.550 Escrow accounts. 

(c) Except in the case of escrow 
accounts established for the purpose of 
monitoring, servicing, maintenance and 
replacement of water purification 
equipment in accordance with § 203.52 
or § 234.64 of this chapter, the 
mortgagee’s estimate of escrow 
requirements shall be based on the best 
information available as to probable 
payment which will be required to be 
made from the account in the coming 
year. Mortgagees may, in the case of 





escrow accounts created for purposes of 
§ 203.52 or § 234.64, estimate escrow 

ts based on the best 
information available as to probable 


basis throughout the period during - 
wane: the econ is aes” 


PART 234—CONDOMINIUM 
OWNERSHIP MORTGAGE INSURANCE 
6. The authority citation for part 234 

continues to read as follows: 

Authority: Secs. 211, 234, National Housing 
Act (12 U.S.C. 1715b, 1715y}; sec. 7{d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535{d)) section 
234.520{a){2)(ii) is also issued under sec. 
201(a)}, National Housing Act {12 U.S.C. 
1707{a}}. 

7. Anew § 234.64 would be added to 
subpart A, to read as follows: 


y 
and potable water without the use of a 
water purification system, the 
requirements of this section must be 
complied with as a condition to 
acceptance of the mortgage for 
insurance. The mortgagee must provide 
appropriate documentation with the 
submission for insurance endorsement 
to address each of the requirements of 
this section. 

(a) Equipmeat. Water purification 
equipment must be approved by a 
nationally recognized laboratory. 

{b) Certification by local health 
authority. A local health authority 
certification must be submitted toe HUD 
which certifies that: 

(1) A point-of-entry water purification 
system is currently in operation on the 
property (point-of-use systems are not 
acceptable}. 

(2) The system is sufficient to assure 
an uninterrupted supply of safe and 
potable water. 

(3) The water supply, when treated by 
the equipment, meets the requirements 
of the local health authority, and has 
been determined to meet state or local 
quality standards for drinking water. If 
neither state or local standards are 
applicable, then quality shall be 
determined in accordance with 
standards set by the Environmental 
Protection Agency (EPA) pursuant to the 
Safe Drinking Water Act. {EPA 
standards are prescribed in the National 
Primary Drinking Water requirements, 
40 CFR parts 141 and 142.). 

(4) There exists a Plan providing for 
the monitoring, servicing, maintenance, 


and replacement of the water 
equipment, which Plan meets the 
requirements of paragraph (f) of this 
section. 

(c) Mortgagor notice and certification. 
(1) The prospective mortgagor must have 
received written notification, before the 
mortgagor signed a sales contract, that 
the property has a hazardous water 
supply that requires treatment in order 
to remain safe and acceptable for 
human consumption. The notification to 
the mortgagor must identify specific 
pe in the water supply 

the property, and the related 
health azard arising from the presence 
of those contaminants. . 

(2) The must have received, 
with the notification described in 
paragraph (c}({1) of this section, a written 
good faith estimate of the maintenance 
and replacement costs of the equipment 
Seteee to assure continuing safe 

water. 

(3) A copy of the notification 
statement (including cost estimates), 
dated before the date of the sale 
contract, and signed by the prospsective 
mortgagor to acknowledge its — 
must accompany the submission for 
insurance endorsement. if a sales 
contract is signed in advance of the 
disclosure required by this paragraph, 
another sales contract must be executed 
after the information is provided to the 
prospective mortgagor and he or she has 
acknowledged receipt of the disclosure. 

(4) The prospective mortgagor must 
sign a certification, substantially in the 
form set out in this paragraph {c}(4), at 
the time the application for — 
credit approval is signed. This 
certification must be submitted to HUD: 
Mortgagor’s Certificate. 1 
acknowledge and understand that the home I 
am purchasing has a water aa 
system which I am responsible for 


maintaining. 

I understand that the individual water 
supply is unsafe for consumption unless the 
system is operating properly. I am aware that 
if I do not properly maintain the system, the 
water supply will not be purified or treated 


I also understand that the Department of 
Housing and Urban Development does not 
warrant the condition of the property, is not 
authorized to give me any money for repairs 
to the water purification system, and has 
relied upon the local health authority to 
assure that the water supply, when processed 
by properly maintained equipment, is 
acceptable for human use and consumption. 


{Mortgagor's signature and date] 

(d) Servcie contract. Before mortgage 
closing, the mortgagor must enter into a 
service contract with an organization or 
individual specifically approved by the 
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local health authority to carry out the 
provisions of the required Plan for 
servicing, maintenance, repair and 
replacement of the water purification 
equipment. A copy of the signed service 
contract must be provided to HUD. 

(e) Escrow for maintenance and 
replacement. The mortgagee must 
establish and maintain an escrow 
account which provides for the 
accumulation of funds paid with the 
mortgagor's monthly mortgage payment 
adequate to assure proper servicing, 
maintenance, repair and replacement of 
the water purification equipment. The 
amount to be collected and escrowed by 
the mortgagee shall be based upon 
information provided by the 
manufacturer for the maintenance and 
replacement of the water purification 
equipment and for other charges 
anticipated by the service contractor. 
The initial monthly escrow amount shall 
be stated in the Plan. Disbursements 
from the account will be limited to costs 
associated with the normal servicing, 
maintenance, repair or replacement of 
the water purification equipment. 
Disbursements may only be made to the 
service contractor or its successor, to 


equipment suppliers, to the local health 


entity approved by the local health 
authority. So long as water purification 
remains necessary and the mortgage is 
insured by HUD, the mortgagee must 
maintain the escrow account. 

(f) Approved Plan. A Plan, in the form 
of a contract entered into by the 
mortgagor and mortgagee and approved 
by the local health authority, must set 
out conditions that must be met by the 
parties as a condition to insurance of the 
mortgage by HUD. To be approved by 
the local health authority: 

(1) The Plan must set forth respective 
responsibilities to be assumed by the 
mortgagor and the mortgagee, as well as 
the other entities who will implement 
the Plan, i-e., the local health authority 
and the service contractor. In particular: 

(i) The Pian must set out the 
a of the local health 
authority for moni and 
performance of Soyetae wanauunt 
including any successor contractor that 
the health authority may later have 


* occasion to name. By its approval of the 


Plan, the local health authority 
documents its acceptance of these 
responsibilities, and the Plan should so 
indicate; 

(ii) The Pian must provide for the 
monitoring of the operation of the water 
poor 2 equipment, as well as for 

{including disinfecting), and 
for repairing and replacing the system, 
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as frequently as necessary, taking into 
consideration the system's design, 
anticipated use, and the type and level 
of contaminants present. Installation, 
servicing, repair and replacement of the 
water purification system must be 
performed by an individual or 
organization approved for the purpose 
by the local health authority and 
identified in the Plan. In meeting the 
requirements of this paragraph (f)(1)(ii), 
the Plan may incorporate by reference 
specific terms and conditions of the 
service contract required under 
paragraph (d) of this section. 

(iii) Under the Plan, responsibility for 
monitoring the performance of the 
service contractor and for assuring that 
the water purification system is properly 
serviced, repaired, and replaced rests 
with the local health authority that has 
given its approval to the Plan. The Plan 
must confer on the local health authority 


all powers necessary to effect 
compliance by the service contractor. 
The health authority's powers shall 
include the authority to discharge the 
service contractor for cause and to 
appoint a successor organization or 
individual as service contractor; and 
(iv) The Plan must provide for the 
mortgagor to make periodic escrow 
payments necessary for the servicing, 
maintenance, repair and replacement of 
the water purification system, and for 
the mortgagee to disburse funds from 
the escrow account as required, to the 
appropriate party or parties. . 
(2) The Plan must provide that, if th 
dwelling served by the water 
purification system is refinanced, or is 
sold or otherwise transferred with a 
HUD-insured mortgage, the Plan will: 
(i) continue in full force and effect; 
(ii) impose an obligation on the 
mortgagor to notify any subsequent 


6221 


purchaser or transferee of the necessity 
for the water purification system and for 
its proper maintenance, and of the 
en to make escrow payments; 

an 

(iii) require the mortgagor to furnish 
the purchaser with a copy of the Plan, 
before any sales contract is signed. 

(g) Periodic analysis. Any Plan 
developed in accordance with this 
section must provide that an analysis of 
the water supply shall be obtained from 
the local health authority no less 
frequently than annually, but more 
frequently, if determined at any time to 
be necessary by the local health 
authority or by the service contractor. 

Dated: February 7, 1991. 

Ronald A. Rosenfeld, 

General Deputy Assistant Secretary for 
Housing—Federal Housing Commissioner. 
[FR Doc. 91-3514 Filed 2-13-91; 8:45 am] 
BILLING CODE 4210-27-m 
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DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 710 

RIN 1029-AB24 

Surface Coal Mining and Reclamation 
Operations; Initial Regulatory Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, Interior. 


ACTION: Final rule. 


SUMMARY: The Office of Surface Mining 


Reclamation and Enforcement (“OSM”) 
is amending its regulations to allow 
surface coal mine operators who 
received permits under the Initial 
Regulatory Program to meet counterpart 

Permanent Program performance 
standards in lieu of meeting the Initial 
Program requirements. This action is 
appropriate because it enables Initial 
Program sites to be reclaimed to the 
latest technical and environmental 
standards of the Permanent Program. 
EFFECTIVE DATE: March 18, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Stephen M. Sheffield, Office of Surface 
Mining Reclamation and Enforcement, 
U.S. Department of the Interior, 1951 
Constitution Avenue, NW., Washington, 
DC 20240; Telephone: 202-208-2954 
(Commercial) or 268-2954 (FTS). 
SUPPLEMENTARY INFORMATION: 

1. Background 

Il. Discussion of Final Rule 

Ill. Response to Comments 

IV. Procedural Matters 


I. Background 


The Surface Mining Control and 
Reclamation Act of 1977 ("the Act” or 
“SMCRA”) was signed into law on 
August 3, 1977. Section 502 of the Act 
authorized the establishment of an 
Initial Regulatory Program under which 
surface coal mining operations would be 
regulated pending the establishment of a 
more comprehensive Permanent 
Program. The regulations implementing 
the Initial Program were published in 
final on December 13, 1977 (42 FR 
62639). Final Permanent Program 
regulations, which differ from their 
Initial Program counterparts in some 
significant respects, were promulgated 
on March 13, 1979 (44 FR 14901), and 
a revised in part in 1983 and 
ater. 

Although the Permanent Program 
rules have been in effect for some time, 
the Initial Program rules continue to 
apply to operators who are acting 
pursuant to permits received under the 
Initial Program. This is appropriate 
because these operators, many of whom 


have completed mining and much of the 
required reclamation, have directed 
their operation and reclamation 
activities toward meeting the Initial 
Program requirements. It would be 
inequitable or infeasible to require these 
operators to comply with an entirely 
new set of performance standards. 

The Permanent Program rules request 
the latest technical and environmental 
standards for interpretation of the Act 
and are the result of more than ten years 
of experience in implementing the Act. 
They include many program revisions 
mandated by courts. However, in cases 
where the Initial Program performance 
standards continue to apply, Regulatory 
Authorities must require operators to 
comply with all of the earlier standards, 
even when compliance with Permanent 
Program standards would ensure 
implementation of SMCRA or would 
result in reclamation superior to that 
which would be achieved under the 
Initial Program standards. 

In some cases, as discussed in the 
examples below, specific Initial Program 
performance standards have become 
outdated or impractical to comply with. 
Where compliance does not occur, sites 
are left partially reclaimed, and final 
bond release and termination of the 
permit are delayed indefinitely. In 
addition, the regulatory authority must 
continue to inspect these inactive sites 
on a regular basis. In some cases, if the 
Permanent Program performance 
standards could be applied to these 
sites, they could be reclaimed in a 
manner consistent with the 
requirements now routinely applied to 
new mining operations, and bonds could 
be released. At the same time, Initial 
Program permittees who plan to comply 
with the Initial Program performance 
standards would not be prevented, or in 
any way restricted, from doing so. 

Some examples of cases where Initial 
Program performance standards differ 
from newer Permanent Program 
standards are described below. In these 
cases, the current requirements of the 
Permanent Program assure full 
implementation of the Act. 


Backfilling and Grading Requirements 
(30 CFR 715.14 and 717.14) 


These sections of the Initial Program 
rules require complete highwall 
elimination on remined areas with pre- 
existing highwalls even when there is 
insufficient spoil. In contrast, the 
Permanent Program rules at 30 CFR 
816.106 and 817.106 allow for less than 
complete highwall elimination under the 
same conditions where the volume of all 
reasonably available spoil is 
demonstrated to be insufficient to 
completely backfill the reaffected or 
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enlarged highwall. The Permanent 
Program standards require that remined 
highwalls be backfilled to the maximum 
extent technically practical using all 
reasonably available spoil. Therefore, if 
the regulatory authority allows the 
standards found in the Permanent _ 
Program rules to apply to sites governed 
by the Initial Program, the regulatory 
authority will be encouraging the 
reclamation of some sites not currently 
reclaimable to the Initial Program 
standards. 


Water Quality Standards and Effluent 
Limitations (30 CFR 715.17(a) and 
717.17(a)) 


These sections of the Initial Program 
rules contain specific numerical effluent 
limitations which were based on 
Environmental Protection Agency (EPA) 
rules in effect at the time the final Initial 
Program rules were issued in 1977. Since 
then, EPA has made changes to its rules 
governing effluent limitations, and those 
changes are incorporated by reference 
in OSM’s current Permanent Program 
rules at 30 CFR 816.42 and 817.42. While 
OSM'’s Initial Program retains the 
outdated EPA effluent limitations, the 
Permanent Program keeps pace with 
EPA's standards. Allowing Initial 
Program permittees to comply with 
current Permanent Program rules will 
enable operators to meet current EPA 
standards. 


Sedimentation Pond Requirements (30 
CFR 715.17(e)(21) and 717.17(e)(21)) 


These Initial Program rules include 
requirements that exceed those found in 
the Permanent Program rules in that 
they require that drainage entering a 
sedimentation pond meet the applicable 
State and Federal water quality 
requirements for the receiving stream 
before the pond may be removed. The 
Permanent Program rules at 30 CFR 
816.46 (b)(5) and (b)(6) and 30 CFR 
817.46 (b)(5) and (b)(6) require that the 
disturbed area be stabilized and 
revegetated prior to removal of the 
pond. This recognizes that, once 
stabilized and revegetated, a disturbed 
area is unlikely to continue to contribute 
unacceptable levels of suspended solids 
during runoff from precipitation events. 
Thus, when reclamation of a disturbed 
area has reached that point, 
sedimentation ponds to control siltation 
are no longer needed and may be 
removed. If a regulatory authority 
allows Initial Program permittees to 
meet the Permanent Program standard 
in this case, it will eliminate a 
requirement that is environmentally 
unnecessary. 
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Standards for Measuring Success of 
Revegetation (30 CFR 715.20{(f}(1)) 


This section of the Initial Program 
rules requires that revegetation success 
be measured by comparing revegetated - 
areas to reference areas, units of land 
maintained and managed for the 
purpose of measuring ground cover, 
productivity and species diversity 
naturally produced in a given area. The 
Permanent Program rules at 30 CFR 
816.116 and 817.116 provide for 
determining revegetation success either 
by comparison to reference areas or 
through the application of established 
procedures and techniques. This latter 
method allows flexibility to consider the 
diverse climatic and soil conditions 
found in different mining areas rather 
than limiting the evaluation of success 
to a comparison with reference areas. 

Allowing application of the Permanent 
Program rules would also enable the 
regulatory authority to establish success 
standards which are applicable 
statewide, rather than developing 
procedurally complex site-specific 
success standards as required by the 
Initial Program rules. The Permanent 
Program approach allows the 
application of more consistent success 
standards, thus reducing both the 
administrative and procedural burden 
on the operator and on the regulatory 
authority. 


Alternative Postmining Land Use 
Standards (30 CFR 715.139(d)) 


The permanent Program performance 
standards governing postmining land 
use found at 30 CFR 816.133 and 817.133 
are more flexible than the Initial 
Program rules in providing for 
alternative land uses. Such alternatives, 
however, are allowed only when the use 
in higher or better than the pre-mining 
land use as determined under the * 
criteria in 30 CFR 816.133(c) and 
817.133(c). Allowing such alternatives 
for Initial Program sites will allow 
greater flexibility in developing and 
reclaiming disturbed areas for approved 
postmining land uses, while ensuring 
that the interests of all affected parties 
are protected. 

On July 3, 1990, OSM proposed to 
amend its Initial Program regulations at 
30 CFR 710.11 to allow Initial Program 
permittees the option of meeting 
counterpart Permanent Program 
performance standards in lieu of 
meeting the Initial Program requirements 
(55 FR 27588). Changes were also 
proposed, as described below, in the 
information collection requirements 
statement at 30 CFR 710.10. 

In addition to soliciting public 
comments and providing an opportunity 


for public hearings upon request, OSM 
provided a 60-day public comment 
period. OSM received eight comments 
on the proposed rule: four from 
representatives of the coal industry, 
three from State regulatory authorities, 
and one from a Federal agency. No 
public meeting was requested and none 
was held. 


IL. Discussion of Final Rule 


OSM will provide regulatory 
authorities greater flexibility in 
implementing Initial Program regulations 
by allowing Initial Program permittees 
the option of meeting counterpart 
Permanent Program performance 
standards in lieu of meeting the Initial 
Program requirements. AT 30 CFR 
710.11, which establishes the 
applicability of the Initial Program, a 
new paragraph (e), is added as follows: 

(e) Satisfying Permanent Program 
Performance Standards in lieu of Initial 
Program Performance Standards. Where 
there is a counterpart Permanent Program 
performance standard in subchapter K of this 
chapter that corresponds to an Initial 
Program performance standard in subchapter 
B of this chapter, meeting either performance 
standard will satisfy the requirements of 
subchapter B of this chapter. 


Changes are also being made in the 
information collection requirements 
statement at 30 CFR 710.10. These 
changes, which are not substantive, are 
included in this final rule merely to 
reflect the current status of Office of 
Management and Budget approval of 
information collection requirements for 
part 710 and to provide information to 
those who may wish to comment on the 
information collection requirements 
contained in part 710. 

Existing 30 CFR 710.10 reads: Since 
the information collection requirements 
contained in.30 CFR 710.4(b); 
710.11(d)(2)(ii); 710.12(e) [sic] have fewer 
than 10 respondents per year, they are 
exempt from the requirements of the 
Paperwork Reduction Act (44 U.S.C. 
3507 et seq.) and do not require 
clearance by OMB. 

The new final section 710.10 reads: 
The collections of information contained 
in §§ 710.4, 710.11, and 710.12 have been 
approved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 
and assigned clearance number 1029- 
0095. The information will be used in 
administering the Initial Regulatory 
Program. Response is required to obtain 
a benefit in accordance with 30 U.S.C. 
1201 et seq. 

Public reporting burden for this 
collection of information is estimated to 
average one hour per response, 
including the time for reviewing 
instructions, searching existing data 


sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
Information Collection Clearance 
Officer, OSM, Department of the 
Interior, 1951 Constitution Avenue, NW., 
Washington, DC 20240; and to the Office 
of Management and Budget, Paperwork 
Reduction Project (1029-0095), OMB, 
Washington, DC 20503. 


Ill Response to Comments 


All commenters supported the concept 
of allowing operators to meet 
counterpart permanent Program 
performance standards in lieu of 
meeting Initial Program standards. Some 
commenters suggested, however, slight 
revisions to the final rule language. 


Concern about applying Permanent 
Program Standards 


One commenter was concerned about 
applying those Permanent Program 
standards that may be less stringent 
than their Initial Program counterparts. 
The commenter suggested that the 
proposed rule was vague as to whether 
the option would be limited to those 
cases where it is impracticable to meet 
the Initial Program standard, such as 
where there is insufficient spoil to 
eliminate a highwall. The commenter 
was further concerned that the proposal 
would allow operators to pick and 
choose among standards and seek out 
the less stringent. 

OSM believes that, in practice, the 
possibility that what the commenter is 
concerned about would not be a 
problem. This rule is designed primarily 
to address the problems at sites where 
mining has finished and reclamation is, 
for the most part, complete. OSM 
expects that the option to choose a 
Permanent Program standard would be 
exercised in cases where efforts to meet 
the Initial Program standard had not 
been successful. It would also be 
beneficial in that a permittee might find 
it more practicable to comply with one 
standard of all the permittee’s 
operations. 

More importantly, allowing operators 
to choose compliance with the 
Permanent Program rules would not be a 
problem because it would constitute full 
compliance with the Act. The Permanent 
Program rules represent the latest 
technical and environmental standards 
for interpretation of the Act, and are the 
result of more than ten years of 
experience in implementing the Act. The 
Permanent Program rules also include 





revisions mandated by courts. Even if 
the option to meet the Permanent 
Program Standards is exercised on sites 
where mining is ongoing, operators 
would still be meeting pee that 
satisfy the Act. 

This same commenter questioned the 
magnitude of the problem that the rule 
was addressing, and wondered how 
many sites would be affected and how 
significantly. 

OSM does not see a need to 

pecifically quantify the problem 
ahunied by this rule. As stated in the 
proposed rule and as reiterated in this 
final rule, meeting Permanent Program 
performance standards that are 
counterpart to existing Initial Program 
performance standards, ensures full 
compliance with the Act. Whether sites 
permitted under the Initial Program are 
mined and reclaimed to the standards of 
the Initial Program, the Permanent 
Program, or a combination of both 
programs as envisioned in this final rule, 
the mining and reclamation 
requirements of the Act will be met 
fully. It is not necessary to determine the 
number of sites falling into any given 
category in order to justify the need for 
this rule change or in order to implement 
it. 

This same commenter recommended 
that, in order for Initial Program 
permittees to satisfy the reclamation 
requirements of the Surface Mining Act, 
OSM should develop a consistent policy 
with respect to the requirements for 
backfilling and grading, and general 
reclamation success. 

OSM’s most recent policy with respect 
to these requirements, as well as other 
technical standards and requirements 
implementing the Surface Mining Act, is 
found in the Permanent Program. As 
already stated, if an Initial Program 
permittee chooses to meet a counterpart 
Permanent Program standard in lieu of 
the Initial Program standard, the 
operator would be satisfying the 
reclamation requirements of the Act. 


Operator’s Discretion to Meet Either Set 
of Performance Standards 


A majority of commenters favored the 
removal of the requirement in 
30 CFR 710.11(e) whereby, “the 
regulatory authority may determine that 
meeting either performance standard 
will satisfy the requirements of 
subchapter B of this chapter.” In light of 
the emphasis made in the preamble that 
meeting either the initial or counterpart 
permanent standard meets the 
requirements of SMCRA, commenters 
suggested that a formal determination 
by the regulatory authority was 

t, unnecessary, and counter- 

productive. Some commenters suggested 


that it merely added a time-consuming 
and ill-defined step to the process. 

Some commenters further pointed out 
that the oe authority need only 
determine if a counterpart standard 
exists in the permanent program. Once 
that is determined, the operator need 
simply meet either the initial or 
counterpart permanent standard. 

OSM agrees with the commenters on 
this point. Where there existsa_ 
Permanent Program performance 
standard counterpart to an Initial 
Program standard, compliance with the 
Permanent Program standard ensures 
compliance with the Act in all cases. 
Hence, an additional case-by-case 
determination would serve no useful 
purpose. In response to this suggestion, 
the proposed phrase, “the regulatory 
authority may determine that,” has been 
deleted from final 30 CFR 710.11(e). 

However, OSM notes that those State 
programs containing approved Initial 
Program standards and requirements 
must be amended in accordance with 30 
CFR 732.17 before the option authorized 
in the rulemaking may be exercised. As 
discussed in the portion of this notice 
entitled Effect on State Programs below, 
States are not required to amend their 
programs to include this option in order 
to be no less effective than the Federal 
rules. 

Further, most changes to the 
reclamation plan or reclamation 
requirements now included in Initial 
Program permits will require permit 
revisions. To fully ensure compliance 
with SMCRA and the approved State 
program, OSM expects the permit 
revision document approved by the 
regulatory authority to clearly specify 
which Initial Program provisions are 
being replaced by Permanent Program 
provisions. The permit document also 
must identify the Permanent Program 
provisions and describe how they will 
be applied to the site or sites in 
question. 


Indian Lands 


One commenter suggested that the 
authority to apply Permanent Program 
performance standards to sites 
permitted under the Initial Program 
should be applied to operations on 
Indian lands. The commenter suggested 
that the problems that necessitate this 
new provision and the justification for 
this new provision on non-Indian lands 
are also applicable to Indian lands. The 
commenter suggested that applying this 
change to non-Indian lands but not to 
Indian lands results in contradictory 
standards of enforcement. 

Although OSM understands the basis 
for this commenter’s concern, changes to 
the Initial Program performance 
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standards applicable to operations on 
Indian lands are outside the scope of 
this rulemaking. The changes suggested 
would alter the effect of the regulations 
of the Bureau of Indian Affairs at 25 CFR 
part 226, subpart B. — 


Another Option Considered by OSM 


In addition to seeking comments on 
the proposed rule, OSM invited 
comments on other ways to deal with 
the Initial Program performance 
standards in 30 CFR parts 715, 716, and 
717, including the possibility of ; 
eliminating the Initial Program 
performance standards entirely and 
applying the Permanent Program 
performance standards in subchapter K 
of this chapter to operations permitted 
under the Initial Program. 

A majority of commenters opposed 
the elimination of the Initial Program 
performance standards, and no 
commenters supported the option. 
Commenters were concerned that 
eliminating the Initial Program 
standards would result in the 
application of the Permanent Program 
standards to all remaining Initial 
Program sites. Commenters suggested 
that such action would cause 
unnecessary confusion and would be 
counter-productive in States that have 
adapted well to the current two-program 
system. It was further pointed out that 
the flexibility provided in the proposed 
rule itself negated any need for adopting 
this option. 

OSM initiated discussion of this 
option in the hope that it might lead to 
ideas for simplifying the body of —— 
regulations by eliminating the older 
counterpart provisions of the Initial 
Program. However, in light of 
commenters’ concern, and because no 
constructive suggestions for dealing 
with this option were received, OSM 
does not plan to pursue the option any 
further. OSM hopes that, as suggested 
by one commenter, this fina] rule change 
makes further consideration of this 
option unnecessary. 


Effect in Federal Program States 


The final rule will apply through 
cross-referencing in those States with 
Federal programs. This includes 
California, Georgia, Idaho, 
Massachusetts, Michigan, North 
Carolina, Oregon, Rhode Island, South 
Dakota, Tennessee, and Washington. 
The Federal programs for these States 
appear at 30 CFR parts 905, 910, 912, 921, 
922, 933, 937, 939, 941, 942, and 947, 
respectively. 
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Effect on State Programs 


Following the effective date of this 
final rule, permanent State regulatory 
programs approved under section 503 of 
SMCRA containing Initial Program 
requirements may amend their programs 
to allow operators to meet the 
Permanent Program performance 
standards in lieu of the Initial Program 
standards. However, States need not do 
so. Adoption of a counterpart to this 
Federal rule is not necessary for State 
programs to remain no less effective 
than the Federal rules. States desiring to 
amend their programs may determine 
which Initial Program standards may be 
replaced with Permanent Program 
standards. 


IV. Procedural Matters 
Paperwork Reduction Act 


OSM is amending the information 
collection statement contained in 
existing § 710.10 to reflect the current 
status of the Office of Management and 
Budget (OMB) approval of the 
information collection requirements 
contained in part 710 and to provide 
information to those who may wish to 
comment on those requirements. The 
information collection requirements 
contained in part 710 are located in 
§§ 710.4(b), 710.11(d) and 710.12(e). They 
have been previously approved by OMB 
under 44 U.S.C. 3501 et seg. and 
assigned clearance number 1029-0095. 
This final rule does not revise 
§§ 710.4(b), 710.11(d) and 710.12(e). 
There are no information collection 
requirements in existing § 710.10, 
revised § 710.10 or revised § 710.11(e). 


Executive Order 12291 


In accordance with the criteria of 
Executive Order 12291, the Department 
of the Interior has determined that this 
rule is not major and does not require a 
regulatory impact analysis. 


Regulatory Flexibility Act 


In accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., the 
Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities. 


National Environmental Policy Act 


OSM has prepared an environmental 
assessment (EA), and has made a 
finding that this rule will not 
significantly affect the quality of the 
human environment under section 
102(2)(C) of the National Environmental 
Policy Act of 1969, 42 U.S.C. 4332(2)(C). 
The EA is on file in the OSM 
Administrative Record, room 5131, 1100 
L St., NW., Washington, DC. 


Author 


The author of this regulation is Mr. 
Stephen M. Sheffield, Office of Surface 
Mining Reclamation and Enforcement, 
1951 Constitution Avenue, NW., 
Washington, DC, 20240; Telephone (202) 
208-2954 (Commercial) or 268-2954 
(FTS). 

List of Subjects in 30 CFR Part 710 

Law enforcement, Public health, 
Reporting and recordkeeping 
requirements, Safety, Surface mining, 
Underground mining. 

Accordingly, 30 CFR part 710 is 
amended as set forth below: 

Dated: January 8, 1991. 

Jennifer A. Salisbury, 


Acting Assistant Secretary, Land and 
Minerals Management. 


PART 710—iNITIAL REGULATORY 
PROGRAM 


1. The authority citation for part 710 is 
revised to read as follows: 


Authority: 30 U.S.C. 1201 et seq., as 
amended, and Pub. L. 100-34. 


2. Section 710.10 is revised to read as 
follows: 


§ 710.10 Information collection. 

The collections of information 
contained in §§ 710.4, 710.11, and 710.12 
have been approved by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seg. and assigned clearance 
number 1029-0095. The information will 
be used in administering the Initial 
Regulatory Program. Response is 
required to obtain a benefit in 
accordance with 30 U.S.C. 1201 et seq. 
Public reporting burden for this 
collection of information is estimated to 
average one hour per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
Information Collection Clearance 
Officer, OSM, Department of the 
Interior, 1951 Constitution Avenue, NW., 
Washington, DC 20240; and to the Office 
of Management and Budget, Paperwork 
Reduction Project (1029-0095), CMB, 
Washington, DC 20503. 

3. Section 710.11 is amended by 
adding a new paragraph (e) to read as 
follows: 


§ 710.11 Applicability. 
* * * . * 

(e) Satisfying Permanent Program 
Performance Standards in lieu of Initial 
Program Performance Standards. Where 
there is a counterpart Permanent 

performance standard in 
subchapter K of this chapter that 
corresponds to an Initial Program 
performance standard in subchapter B 
of this chapter, meeting either 
performance standard will satisfy the 
requirements of subchapter B of this 
chapter. 


[FR Doc. 91-3500 Filed 2-13-91; 8:45 am] 
BILLING CODE 4310-05-M 
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DEPARTMENT OF EDUCATION 


Office of Bilingual Education and 
Minority Language Affairs 


Transitional Bilingual Education 
Program and Speciai Alternative 
Instructional Program 

AGENCY: Department of Education. 
ACTION: Notice of final priority for fiscal 
year (FY) 1991. 


summary: The Secretary of Education 


establishes an absolute priority for a 
special competition under the 
Transitional Bilingual Education (TBE) 
and Special Alternative Instructional 
(SAI) programs administered by the 
Office of Bilingual Education and 
Minority Languages Affairs (OBEMLA) 
in fiscal year (FY) 1991. 
EFFECTIVE DATE: This priority takes 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
this notice, call or write the Department 
of Education contact person. 
FOR FURTHER INFORMATION CONTACT: 
Harpreet K. Sandhu, Office of Bilingual 
Education and Minority Languages 
Affairs, U.S, Department of Education, 
400 Maryland Avenue SW., room 5086, 
Switzer Building, Washington, DC 
20202-6510. Telephone: (202) 732-5708. 
Deaf and hearing impaired individuals 
may Call the Federal Dual Party Relay 
Service at 1-800-877-8339 (in the 
Washington, DC 202 area code, 
telephone 708-9300) between 8 a.m. and 
7 p.m., Eastern time. 
SUPPLEMENTARY INFORMATION: Awards 
for TBE and SAI programs are made to 
local educational agencies (LEAs) to 
provide instructional services to limited 
English proficient (LEP) children. 
Authority for these programs is found in 
section 7021 of the Bilingual Education 
Act of 1984, as amended (20 U.S.C. 
3291). Ss ; 
cation programs have 
been funded by the Federal government 
for over 20 years in an effort to ensure 
equal educational opportunity for all 
students. In recent years some school 


districts have had heavy influxes of LEP 
students as a result of immigration and 
secondary migrations. The Secretary is 
establishing this special competition to 
provide these districts with additional 
assistance. A district qualifying for this 
competition could apply for funds under 
either the TBE or the SAI program. 

On July 13, 1990, the Secretary 
published a notice of proposed priority 
for the special competition in the 
Federal Register (55 FR 28812). 

In that notice, the Secretary proposed 
to define a “recent major influx of LEP 
students” as the arrival in an LEA, 
within the last two years, of at least 500 
LEP students or of a number of those 
children that equals atleast three . ~ 
percent of the LEA’s totalenrollment. - 

There are no differences between the 
proposed priority and this final priority. 


Analysis of Comments ane’ Changes 


In response to the Secretary's 
invitation in the notice of proposed 
priority, two parties submitted 
substantive comments on the proposed 
priority. An analysis of the comments 
follows. 

Eligibility Criteria 

Comments: One commenter agreed 
with the Secretary's proposed definition 
of “recent major influx of LEP students.” 
The other commenter expressed concern 
that the definition could exclude small 
LEAs. 

Discussion: Analysis by the : 
Department of Education indicates that 
a small LEA would not, because of its 
size, be excluded from eligibility. Under 
the definition an LEA with fewer than 
500 recently arrived LEP students would 
still be eligible if the number of recently 
arrived LEP students equaled at least 
three percent of the LEA's total 
enrollment. For example, an LEA with 
only 1,000 students would be eligible if 
as many as 30 of those students were 
recent LEP arrivals. The Secretary 
believes that the proposed definition is 
an equitable measure of the impact of a 
“heavy” influx of LEP students ona 
school district. 

Changes: None. 
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Absolute Priority 


In accordance with the Education 
Department General Administrative 
Regulations (EDGAR) at 34 CFR 
75.105(c)(3), the Secretary establishes 
the following absolute priority ina - 
special competition in FY 1991 for 
applications under the TBE and SAI 
programs: 


The local educational agency (LEA) 
must propose to provide bilingual 
instructional services to students who 
are part of both a recent and major 
influx of limited English proficient (LEP) 
children into its district. To be 
considered part of a recent influx, the 
LEP children must have arrived in the 
LEA's district during the two years 
immediately preceding the LEA’s 
application to the Department for funds 
under this priority. An LEA will be 
determined to have received a major 
influx of LEP children if it can 
demonstrate that the total number of 
those recently arrived LEP students is 
equal to at least either 500 of those 
students or three percent of the overall 
enrollment. 


(Approved by Office of Management and. 
Budget under Control Number 1885-0003) 


Intergovernmental Review 


This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive Order is 
to foster an intergovernmental 


- - partnership and a strengthened 


federalism by relying on processes 
developed by State and local 
shame fe for coordination and 
review of proposed Federal financial 

assistance. 

In accordance with the order, this 
document is intended to provide early 
notification of the Department's specific 


plans and actions for this program. 


(Authority: 20 U.S.C. 3291) 
Dated: January 8, 1991. 
Ted Sanders, 
Acting Secretary of Education. 
[FR Doc. 91-3543 Filed 2-13-01; 8:45 am] 
BILLING CODE 4000-01-# 
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DEPARTMENT OF JUSTICE 

Office of Justice Programs 

Office of Juvenile Justice and 
Delinquency Prevention; Final 
Comprehensive Plan for Fiscal Year 
1991 


AGENCY: Office of Justice Programs, 
Office of Juvenile Justice and 
Delinquency Prevention. 

ACTION: Notice of final comprehensive 
plan for fiscal year 1991. 


SUMMARY: The Office of Juvenile Justice 


and Delinquency Prevention is 
publishing this Notice of its final 
comprehensive plan for fiscal year 1991. 
FOR FURTHER INFORMATION CONTACT: 
Catherine Doyle, Information 
Dissemination Unit, Office of Juvenile 
Justice and Delinquency Prevention, 633 
Indiana Avenue NW., Washington, DC 
20531. Telephone number: (202) 307- 
0751. [This is not a toll-free number.] 
SUPPLEMENTARY INFORMATION: Pursuant 
to the provisions of section 204(b)(5)(A) 
of the Juvenile Justice and Delinquency 
Prevention Act of 1974, as amended 
{hereinafter JJDP Act], 42 U.S.C. 
5614(b)(5)(A), the Administrator of the 
Office of Juvenile Justice and 
Delinquency Prevention (OJJDP) is 
publishing a final plan describing the 
funding activities which OJJDP intends 
to carry out during Fiscal Year 1991. The 
final plan includes activities specified in 
part C and part D of title I of the JJDP 
Act (42 U.S.C. 5651-5665a and 42 U.S.C. 
5667-5667a). This final plan takes into 
consideration comments received during 
the 45-day period beginning with the 
publication of the proposed plan in the 
Federal Register on November 28, 1990. 
This publication concludes with a 
summary of the substantive comments 
received and the responses of OJJDP to 
those comments. 

The 1984 Amendments to the JJDP Act 
established in OJJDP a Missing and 
Exploited Children’s Program (title IV, 
Missing Children’s Assistance Act). 
Programs and activities proposed for 
funding under the Missing and Exploited 
Children’s Program are not included in 
this Final Comprehensive Plan for Fiscal 
Year 1991. A statement of Missing 
Children’s Program priorities will be 
published in the Federal Register for 
public comment as required by section 
406(a) of the JJDP Act, 42 U.S.C. 5776(a). 


Introduction 


The United States faces a formidable 
problem in combating juvenile 
delinquency in this decade. We must 
accelerate our efforts to prevent, treat, 
and control delinquency. 


OJJDP is the primary Federal agency 
for addressing juvenile crime and 
related issues. Established by Congress 
in 1974 through the JJDP Act, the Office 
exists to promote State and local 
solutions for the problems of the 
juvenile justice system and to provide 
national leadership in juvenile justice 
program development, demonstration, 
research, and evaluation. 

The Administrator of OJJDP is 
authorized to prescribe regulations 
consistent with the JJDP Act to award, 
administer, modify, extend, terminate, 
monitor, evaluate, reject or deny all 
grants and contracts from, and 
applications for, funds made available 
under title II of the JJDP Act (section 
201(b), 42 U.S.C. 5611(b)). The 
Administrator reports to the Attorney 
General through the Assistant Attorney 
General who heads the Office of Justice 
Programs (OJP). The Administrator 
advises the President through the 
Attorney General as to all matters 
relating to federally assisted juvenile 
delinquency programs and Federal 
policies regarding juvenile delinquency 
(section 204(b)(1), 42 U.S.C. 5614 (b)(1)). 

America’s juvenile justice system as 
we know it will reach its century mark 
at the end of this decade. The first 
independent juvenile court was 
established in Ilinois in 1899. Since 
then, ninety years of juvenile justice 
policy have produced a number of 
advances in dealing with troubled 
youth. Yet today, many communities 
need assistance to address juvenile 
crime effectively. 

During its 15 year history, OJJDP has 
brought about, in a partnership with 
State and local governments, laudable 
progress in improving the juvenile 
justice system throughout America, As 
mandated by the JJDP Act, three major 
systemic problems have been addressed 
and substantial progress made: 
deinstitutionalization of status 
offenders, removal of juveniles from 
adult jails and lockups, and separation 
of juveniles from adults during 
incarceration. 

Without neglecting the need to 
continue this progress, and to monitor 
continuing compliance with the JJDP Act 
mandates, OJJDP program resources can 
now be redirected toward solutions of 
other problems of the system. Every 
effort must be made to promote the use 
of state-of-the-art methods to improve 
all aspects of the juvenile justice system, 
and to stimulate increased efforts to 
prevent delinquency. OJJDP will 
continue its mission to provide direction, 
coordination, leadership, and resources 
to State and local juvenile justice 
systems and the related youth service 
delivery network. 
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New programs reflecting current 
issues and problems will be initiated in 
the coming year, as funds permit. These 
new programs will be designed to have 
maximum impact upon the major goals 
of the JJDP Act. OJJDP coordinates its 
planning with the National Institute of 
Justice, the Bureau of Justice Assistance, 
the Office of Victims of Crime, and the 
Bureau of Justice Statistics, with policy 
coordination by the Assistant Attorney 
General for the Office of Justice 
Programs. See section 102(a)(5) of the 
Omnibus Crime Control and Safe Streets 
Act of 1968, as amended, 42 U.S.C. 
3712(a)(5). 

Continued emphasis will be placed on 
achieving and maintaining compliance 
with the statutory mandates through the 
State Formula Grants Program. Efforts to 
upgrade the skills of juvenile justice 
professionals and youth service 
providers; to identify, develop, and 
demonstrate effective service models; 
and to upgrade and expand essential 
juvenile justice data bases will also 
continue. Reducing delinquency and 
providing constructive interventions for 
troubled youth are high priorities. The 
evaluation of all programs will also 
continue to be a major priority as 
required by the JJDP Act. 

In every aspect, OJJDP’s 
Comprehensive Plan for Fiscal Year. 
1991 will be carried out with the 
expectation that we can, should, and 
will improve life for America’s 
communities, families and youth. They 
deserve out best efforts. 


Fiscal Year 1991 Program Planning | 
Activities 


The OJJDP program planning process 
for Fiscal Year 1991 is closely 
coordinated with the Assistant Attorney 
General and the Bureau components of 
OJP. In addition, the following steps are 
taken: 

¢ Internal review of existing programs 
by OJJDP staff 

© Review of information and data 
from OJJDP grantees and contractors 

¢ Review of information contained in 


- State comprehensive plans 


¢ Review of comments made by youth 
service providers, juvenile justice 
practitioners, and researchers in 
program development seminars 
conducted in conjunction with the 1991 
Comprehensive Plan 

¢ Consideration of suggestions made 
by juvenile justice policy makers 
concerning State and local needs 

© Consideration of all comments 
received during the period of public 
comment on the Proposed 
Comprehensive Plan. 
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Discretionary Program Activities 


Discretionary Grant Continuation 
Policy 


OJJDP has listed those part C and D 
projects currently funded and subject to 
continuation funding in Fiscal Year 1991. 
Continuation funding consideration for 
current discretionary grant programs for 
new project periods will be based upon 
several factors. These include: 
Availability of funds, the extent to 
which the projects respond to the 
applicable requirements of the JJDP Act, 
responsiveness to the OJJDP and OJP 
Fiscal Year 1991 program priorities, 
compliance with performance 
requirements of prior grant years, 
compliance with OJP fiscal and 
regulatory requirements, and any 
special conditions of award. 
Continuation funding for a new budget 
period within an existing project period 
depends upon grantee compliance with 
established conditions of eligibility for 
additional budget period funding. 

With the exception of Part D of the 
JJDP Act (42 U.S.C. 5667-5667a) and 
training programs funded under section 
244 of the JJDP Act (42 U.S.C. 5654), all 
programs recommended for continuation 
funding for a new project period must be 
found to be of outstanding merit by a 
majority of peer reviewers in order to be 
eligible for an award without 
competition. Training programs 
otherwise eligible for continuation 
award without competition will require 
both peer review and a written 
determination by the Administrator that 
the applicant is uniquely qualified to 
provide the proposed training services 
and that other qualified sources are not 
capable of providing such services. 


Proposed Programs 


The programs listed below are 
arrayed in accordance with the OJP 
priorities: 

—Intermediate Sanctions/User 

Accountability - 

—Gangs and Violence 
—Evaluations 

—Prevention and Education 
—Multi-Jurisdictional Task Forces 
—Community Base Policing 
—Community Based Programs 
—Drug Testing 

—Victims 

—Cross-Cutting Initiatives 

The following are brief summaries of 
each of the new and continuation 
programs planned for Fiscal Year 1991. 
The specific programs and dollar 
allocations within each category. are 
planned programs and amounts are 


subject to change. 


Intermediate Sanctions/User 
Accountability 
$1,175,000 

“* * * we need to fill the gap between 
simple probation and prison. We need 
intermediate steps—intermediate 
punishments * * *. This concept has 
appeal in both principle and practice. In 
principle, if we recognize gradations in 
the seriousness of criminal behavior, 
then we should have gradations in 
sanctions, as well. That’s why we need 
a portfolio of intermediate punishments 
that are available—independent of 
whether our correctional budgets are 
lush or lean, or whether our offender 
populations are increasing or declining,” 
From the Opening remarks by Dick 
Thornburgh, Attorney General of the 
United States, at the National Drug 
Conference, May 15, 1990. 


OJP Policy Statement 


Correctional systems should include 
Intermediate Sanctions, which are less 
severe than jail or prison, but more 
restrictive than probation, for non- 
dangerous offenders. Intermediate 
Sanctions are designed to hold the drug 
user accountable and focus on the range 
of post-adjudication sanctions that fill 
the gap between traditional probation 
and jail or prison sentences. The 
message is unmistakably clear: drug use 
will not be tolerated. These criminal 
sanctions address the problem of both 
juvenile and adult crime. 

Demonstration programs, as well as 
evaluation efforts, are being initiated to 
promote and test a continuum of 
sanctions such as the expanded use of 
fines, restitution, community service, 
home detention, intensive supervision, 
electronic monitoring, and boot camps. 
Intermediate sanctions recognize 
gradations in the seriousness of criminal 
behavior and are designed to respond 
accordingly with graduated levels of 
criminal punishment. 


New Programs 


Boot Camps for Juvenile Offenders; 
Constructive Intervention and Early 
Support 


$1,000,000 


The guideline for this initiative was 
issued in Fiscal Year 1990, and the 
deadline for submission of applications 
was October 30, 1990. The funding for 
this new program will, therefore, occur 
in Fiscal Year 1991. The purpose of the 
program is to develop and test boot 
camps that are:focused on adjudicated, 
nonviolent, juvenile offenders who are 
under 18 years of age. The program will: 
Serve as a criminal sanction; promote 
strong ethical and moral values such as 


6233 


honesty, personal integrity, positive self- 
image, and responsibility towards others 
and for one’s own actions; increase 
academic achievement; provide 
discipline through physical conditional 
and team work; include activities and 
resources to reduce drug and alcohol 
abuse among juvenile offenders; 
encourage participants to become 
productive law-abiding citizens; 
promote literacy by using intensive, 
systematic phonics; and instill a work 
ethic among juvenile offenders. Up to 
three sites may be funded under this 
initiative. 

Continuations 

Restitution 

$175,000 


This program promotes restitution as 
a viable disposition by providing 
training, technical assistance, and 
information about restitution to courts 
and juvenile justice practitioners. This 
project provides training, technical 
assistance, and guideline information to 
juvenile courts, and to other juvenile 
justice agencies for the development, 
implementation, and improvement of 
restitution programs. The project fosters 
expansion of restitution as an 
accountability-based juvenile justice 
disposition. Over several years of 
operations, Restitution Education, 
Specialized Training and Technical 
Assistance has retained expert 
personnel, conducted numerous training 
events, and developed instructional 
materials for the initiation, management 
and evaluation of juvenile restitution 
programs. The most recent award will 
support a state-of-the-art assessment of 
the latest developments, and training or 
technical assistance needs, in the field 
of juvenile restitution. It will also 
provide for an update and revision of 
the 1987 National Directory of Juvenile 
Restitution Programs. . 


Gangs and Violence 
$2,725,000 


“We will not allow our communities 
to be held hostage to gangs and drug 
dealers.” President Bush, November 2, 
1990 (Remarks in Cincinnati, Ohio). 


OJP Policy Statement 


Federal, State and local law 
enforcement must work together in a 
partnership with the community to 
combat gang violence and drug 
trafficking. Gang-related homicides and 
violent crime are tragically high and 
with gang members armed with fully- 
automatic weapons, gangs pose a 
problem of national concern. The Office 
of Justice Programs will initiate a 
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City of Portland Oregon Comprehensive 
Gang Demonstration Project 
$500,000 

This program provides the opportunity 
for gang-affected youth to participate in 
a comprehensive service delivery 
system which will offer innovative 
residential/out-of-home placement and 
community-based treatment services 
which will significantly impact and 
deter youth gang involvement. The 
Multnomah County Juvenile Justice 
Division proposes an innovative 
prevention/intervention-focused 
program dealing with youth ages 11 
through 18 who are experiencing street 
gang involvement. 


National Juvenile Gang Clearinghouse 
$75,000 


OJJDP plans to establish a National 
Juvenile Gang Clearinghouse within the 
existing Juvenile Justice Clearinghouse 
at the National Criminal Justice 
Reference Service. The Gang 
Clearinghouse has three objectives: (1) 
To gather and disseminate current 
information on model programs for 
combating violent juvenile gangs; (2) to 
gather and disseminate current 
statistical and descriptive information 
on violent juvenile gangs; and (3) to 
assist in the coordination of Federal, 
State and local program development, 
training and technical assistance efforts 
through provision of information to the 
field on relevant programs and 
activities. 

Continuations 
National Youth Gang Suppression and 
Intervention Project 


$200,000 


The purpose of this program is to 
develop effective, comprehensive 
approaches to suppress, control, and 
treat criminality among chronic and 
emerging youth gangs. It will focus on 
community-based programs to “take 
back the streets” and school zones from 
drug dealers in high crime areas. The 
program (1) has identified and assessed 
selected programmatic approaches; (2) 
has developed models based on the 


existing approaches; and (3) is in the 
process of developing training and 
technical assistance materials to 
transfer the models. Fiscal Year 1991 

will support training and 
technical assistance to selected sites. In 
addition, if resources are obtained from 
other agencies, the models will be tested 
in selected sites. 


Teens, Crime and the Community: Teens 
in Action in the 1990s 


$400,000 


This a continuation program funded to 
a national cime prevention agency. The 
initiative is designed to reduce teen 
victimization by actively engaging teens 
in helping to improve their schools. The 
program will be expanded to include 
teen victimization programs for rural 
and Native American populations, and 
institutions in the juvenile justice 
system. The program will also provide 
training, technical assistance, program 
replication and dissemination materials 
to significantly increase the capacity of 
schools and other institutions to prevent 
juvenile victimization. 


Targeted Outreach with a Gang 
Prevention and Intervention Component 


$400,000 


This program is designed to enable 
local Boys and Girls Clubs to prevent 
youth from entering gangs and to 
intervene with gang members who are 
very early in thier careers in an effort to 
divert them from gangs. The National 
Office of Boys and Girls Clubs will 
provide training and technical 
assistance to 30 local Clubs to prevent 
juveniles from entering gangs and to 
three local Clubs to help them develop 
the capacity to intervene with gang 
youth. These efforts will be 
demonstrated during Fiscal Year 1991 
and information about the programs will 
be disseminated to other Clubs and to 
the field in general as experience is 
gained in implementing these models. 


Youth Gang Intervention Training 
$500,000 


The objectives of this training 
program are: (1) To provide a process for 
community leaders to recognize the 
benefits of cooperatively developing a 
strategy to address the problems 
resulting from gang/drug activities; (2) to 
promote an awareness and recognition 
of (a) the problem of gangs and drugs, 
(b) justice system practices, (c) behavior 
patterns of gangs and gang members, 
and (d) current system practices and 
demonstration projects; (3) to provide 
strategies and techniques for public and 
private interagency partnerships dealing 
dynamically with community gang/drug 


related problems; (4) to clarify and 
document the legal roles, responsibilities 
and issues relating to an interagency 
approach to the prevention, intervention 
and suppression of the illegal activities 
of youth gangs; (5) to encourage ~~~ ~ 
leadership and innovation in the 
management and resolution of gang/ 
drug problems; and (6) to develop or 
improve the response capacity to geng/ 
drug issues through an effective’ 
interagency model which fosters the 
matching of resources to demands. . 


School Safety 
$500,000 


The purpose of this program is to 
provide training and technical 
assistance on school safety to 
elementary and secondary schools, as 
well as to identify methods to diminish 
crime, violence, and illegal drug use in 
schools and on school campuses with 
special emphasis on outreach to ethnic 
minorities and gang-relate crime. The 
National School Safety Center (NSSC) 
maintains a library and clearinghouse 
with specialized information; researches 
school safety issues and develops 
publications and training programs that 
are utilized by educators, law 
enforcement officers, lawyers, judges, 
other juvenile and criminal justice 
personnel and key civic, professional 
and governmental leaders throughout 
the nation. NSSC makes site visits to 
local schools and school districts to 
assist with a wide variety of problems, 
from safety of the physical plant to 
determining whether there is gang 
activity at a location. School safety 
plans are also developed for sites. NSSC 
also maintains and directors a national 
school safety information network 
representing 50 states and the District of 
Columbia and is affiliated with most 
associations in the field, making their 
expertise sought after at a variety of 
national meetings where they either 
provide training to practitioners or 
participate in policy development. 
OJJDP will work with NSSC over the 
next two years to facilitate transition of 
the Center into a mode of self- 
sufficiency. 


Schools and Jobs are Winners 
$150,000 


This gang prevention program in 
Philadelphia focuses on high school 
students in grades 10 and 11 who are in 
gangs;-have family members whe belong 
to gangs; are involved with drugs or 
alcohol use; were abused or neglected; 
or were arrested by police. The project 
will also include funding by the Private 
Industry Council of Philadelphia. The 
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goals of the project are to prevent high 
school studenis from dropping out of 
school and joining gangs by providing 
educational, recreational and social 
services; and by providing supportive 
services to families of at-risk youth and 
extremely disadvantaged youth. The 
objectives of the program are to prevent 
youth from being involved in gang 
related, anti-social activities; to reduce 
the alcohol and drug use by these youth; 
to increase the potential for these youth 
to remain in school; to reduce the 
incidence of police involvement with 
these youth; and to provide supportive 
services to the youths’ families so that 
— can succeed in school and in their 
jobs. 


Program Evaluation 
$850,000 


“It is our Federal role to get the 
thinking going, to support demonstration 
projects to see if we're on the right 
track, to evaluate what's right and 
wrong with the project, and then to get 
the word out to you, who are in State 
and local government.” Attorney 
General Dick Thornburgh, May 15, 1990. 
(The National Drug Conference, 
Washington, DC) 


OJP Policy Statement 


Evaluations should be a primary 
component of OJP discretionary grant 
. programs. The Office of Justice 
Programs promotes program evaluation 
so that programs that work can be 
identified, publicized and replicated in 
other jurisdictions, while programs that 
have not been proven to be effective can 
be discontinued. The Office of Justice 
Programs will dedicate significant 
financial resources to encourage, 
enhance and enforce quality design and 
program development, and will 
disseminate the results to communicate 
what works and what doesn’t. OjP 
evaluation activities consist of formal 
assessment of OJP programs through 
objective measurement and systematic 
analysis of the manner and extent to 
which the programs achieve their 
objectives and produce significant 
results. The results are used to assist in 
the formulation of relevant policy and 
related program design and the 
subsequent development and 
dissemination of program policies, 
procedures and practices to-provide 
information and guidance at the Federal, 
State and local levels. 


New Programs 


Evaluation of the Cities in Schools 
Partnership Plan Phase IV Prograrr. 


$150,000 


This effort is designed to evaluate the 
national dropout prevention model that 
is being implemented by Cities in 
Schools, Inc. (CIS). CIS provides training 
and technical assistance to local 
communities to enable them to adapt 
and implement the CIS model. The 
model focuses social service, 
employment, mental health and other 
resources for high risk youth in the 
school setting. Individualized plans are 
developed for each youth and needed 
remedial education, social and other 
services are provided to the youths and 
their families. OJJDP, the Department of 
Labor, and the Department of Education 
will jointly design and fund this 
evaluation effort. 


Independent Evaluations 
$500,000 


The Office intends to initiate a 
contract or other appropriate 
arrangement to conduct independent 
evaluations of OJJDP-funded programs. 
This will establish a concerted; 
continuous effort to learn, in the 
following order of priority: Efficacy, - 
cost-effectiveness, and impact of the 
discretionary programs. Reported 
findings, including strengths, 
weaknesses and other assessment data, 
will be made available to all concerned. 
The following criteria will determine the 
sequence of programs selected for 
evaluation: (1) Continuations in. order of 
number of years of funding and total 
expenditure; (2) new action programs 
being tested to serve as possible models, 
and (3) new and continuing programs 
requiring decisions regarding 


continuation. 


Design for Impact Evaluation of Juvenile 
Corrections Training 


$50,000 


OJJDP will initiate a comprehensive 
training program for juvenile corrections 
staff through an interagency agreement 
with the National Institute of 
Corrections. In conjunction with this 
training initiative, request for proposals 
will be issued for the development of a 
design for an impact evaluation of 
juvenile corrections training. The 
development of the design will be a 12- 


month effort and the impact evaluaiion 
will be conducted over a five-year 
period. 


Evaluation of the Juvenile Firesetter/ 
Arson Program 
$150,000 


The Juvenile Firesetter/Arson 
program continuation, which is 
described in the Prevention and 
Education section of this plan, calls for 
the funding of test sites. In addition to 
jointly funding these test sites, OJJDP | 
and the Federal Emergency 
Management Administration's Fire 
Administration will jointly fund an 
evaluation of the implementation of the 
program in the test sites. A solicitation 
will be issued requesting applications 
from an independent evaluator to 
conduct the evaluation. 


Prevention and Education 
$7,029,314 

“Prevention remains one of our most 
important weapons in the Nation’s war 
on illicit drugs.” President Bush, 
September 4, 1990 (Proclamation 6174— 
National DARE day.) 

“Securing a drug-free future for every 
American school and community will 
require the personal commitment and 
sustained cooperation of parents, 
students, teachers, law enforcement 
personnel, members of the clergy, 
elected officials, and business and 
community leaders.” President Bush, 
October 17, 1990 (Proclamation 6202— 
National Drug-Free Schools and 
Communities Education and Awareness 
Day.) 


OJP Policy Statement 

The criminal justice system should 
assume a primary role in developing 
community-wide efforts to prevent the 
use and trafficking of illegal drugs. 
Office of Justice Programs prevention 
and education activities focus on 
community-based efforts to eliminate 
the problems of drug abuse, gang 
activities, illiteracy, juvenile 
delinquency and school drop out rates, 
especially in our minority communities. 
In addition, these program activities 
focus on offenders returning from 
correctional programs. Demonstration, 
training, technical assistance and 
programs evaluation are used to 
promote and assess effective community 
responses to preventing high-risk 
individuals from becoming involved in 
serious crime and illegal drug use. 
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Satellite Pre-School and Early - 
Elementary Schools for Privatized Public 
Housing 


$300,000 


This program is designed to address 
the need for early childhood education 
for children who reside in public 
housing. Addressing their educational 
needs will increase the possibility of 
success for these children and reduce 
the chances that they will drift into a life 
of crime and/or drug and alcohol abuse. 
As envisioned, the proposed program 
will look very much like the old one- 
room school house. The program will 
serve the needs of public housing 
resident children from nursery school up 
through the fourth grade of elementary 
education. The model will build upon 
programs like the Chicago-based 
program developed by Marva Collins. It 
will include a focus on individual 
attention for the youth, high motivation 
materials and approaches that focus on 
traditional values. It is hoped that this 
program could be linked to a private 
business and foundation's efforts that 
would provide a continuum of 
educational and employment services to 
the public housing youth into the later 
elementary, junior and senior school 
years. For example, efforts would be 
made to establish programs like the “I 
Have a Dream” program which provides 
scholarships to a class of elementary 
school youth. This program will be 
coordinated with the Department of 
Health and Human Services, The 
Department of Housing and Urban 
Development, and the Department of 
Education. 


Improving Literacy Skills of 
Institutionalized Juvenile Delinquents 


$200,000 


Juvenile delinquents in correctional 
institutions have a serious need to 
develop basic reading and writing skills. 
This program will improve the literacy 
levels of juvenile residents in these 
facilities while creating a national 
network of trained reading teachers and 
volunteers available to juvenile 
correctional facilities. The program will 
include training, technical assistance, 
and development of curricula for use by 
staff of detention and corrections 
facilities. The program should improve 
correctional education and the delivery 
of appropriate services to incarcerated 
juveniles. This program will be 
coordinated with the Department of 
Education. 


Improving Conditions of Confinement: 
Training for Juvenile Corrections Staff 


$350,000 


OJJDP will initiate a comprehensive 
training program for juvenile corrections 
and detention staff through an 
interagency agreement (IAA) with the 
National Institute of Corrections (NIC). 
The program will be designed to develop 
a core curriculum or adapt an existing 
curriculum to provide training for 
juvenile corrections and detention 
administrators and mid-level 
management personnel in such areas as 
drug testing and gang activity. The 
development of a core curriculum for 
juvenile corrections and detention 
training would entail a national 
assessment of juvenile corrections 
training needs to be conducted by the 
NIC, development of the curriculum to 
address the needs, curriculum review by 
OJJDP and a Corrections Training 
Review Panel, field testing and 
implementation. The IAA with the NIC 
will insure that beyond the development 
of the core curriculum and 
implementation of the training, 
additional opportunities will be made 
available for juvenile corrections and 
detention personnel. It is anticipated 
that the juvenile corrections core 
training will be conducted both at the 
NIC Academy and along with the more 
issue-oriented training done regionally. 


Family Strengthening 
$50,000 


This program initiative will be 
directed toward the development and 
support of programs which strengthen 
and maintain the family unit in order to 
prevent or treat juvenile delinquency. It 
will begin with research to analyze how 
families function effectively, including 
such factors as parent-chil 
nurturing, and 
involvement, that may be correlated 
with delinquency prevention. 


Continuations 
Juvenile Court Training 
$1,100,321 


The primary purpose of this project is 
to allow the National Council of Juvenile 
and Family Court Judges to continue and 
refine the training presently offered and 
to provide technical assistance. The 
training objectives are to supplement 
law school curricula, provide judges 
with current information on 
developments in juvenile and family 
case law and options for sentencing and 
treatment. Specifically, emphasis will be 
placed in the areas of drug testing, gangs 
and violence, intermediate sanctions, as 
well as responding to the problems of 


unemployability, illiteracy and family 
dysfunction. This project will provide 
foundation training both to newly 
elected or appointed judges and to 
experienced judges who have been © 
newly assigned to the juvenile or family 
court bench. 
Technical Assistance to the Juvenile 
Courts 


$392,993 


The National Center for Juvenile 
Justice (NCJ) is the research division of 
the National Council of Juvenile and 
Family Court Judges. Serving as a direct 
resource for the members of the Council, 
the NCJJ provides valuable technical 
assistance to juvenile court 
practitioners. Modes of assistance 
include off-site consultation, cross-site 
consultation, and on-site consultation. 
The work force for this project includes 
staff at the Center, along with juvenile 
court judges who are members of the 
Council. The general areas to which 
assistance will be provided include: 
Court administration and management, 
program development, court decision 
making, legal opinions, due process, and 
case law. Emphasis will be placed on 
intermediate sanctions such as boot 
camps, and on appropriate dispositional 
alternatives for handling juveniles 
involved in gang activity. 


Juvenile Justice Training for Court 
Personnel 


$81,000 


This program provides specialized 

soiailine to help juvenile justice court 
ersonnel improve their skillsin 

anni juveniles through the fustice 
system. The National Center for State 
Courts, Institute for Court Management 
(NCSC/ICM) conducts education and 
training programs for juvenile justice 
practitioners and other involved in the 
administration and management of the 
courts. The purpose of these education 
and training programs is to improve the 
management and administration of the 
courts in the U.S. through education and 
research. NCSC/ICM has conducted 
numerous studies of the juvenile courts. 
This program will focus upon the 
completion of an assessment of juvenile 
court management staff training needs 
as a basis for development of a broader 
based program design to significantly 
upgrade skills of juvenile court staff. 
National Juvenile Firesetter/Arson 
Control and Prevention Program 


$100,000 


The purpose of this program is to 
develop models and provide training 
and technical assistance to communities 
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to prevent juvenile firesetting and arson. 
An assessment report, policies and 
procedures manual training 
curriculum have been developed. During 
the next funding phase of the program, 
four sites will be identified to implement 
the model program. Training and 
technical assistance will be provided to 
these selected sites. Under a separate 
solicitation, an evaluator will be 
selected, through a competitive process, 
to evaluate the program. 


Training and Technical Assistance for 
Juvenile Detention and Corrections 


$250,000 


This project will continue to provide 
technical assistance and training to 
juvenile correctional and detection 
agencies. It will also provide a national 
forum on juvenile corrections to include 
juvenile court judges and probation 
officers; develop a resource guide 
designed to increase literacy among 
youth involved in the juvenile justice 
system; assist in the development of 
standards for all juvenile justice 
facilities; and produce a second edition 
of the Guideline for the Development of 
Policies and Procedures: Juvenile 
Detention Facilities. Emphasis will be 
placed on intermediate sanctions for 
handling juveniles involved in drug 
related offenses and gang activity. 


Law-Related Education (LRE) 
$3,200,000 


OJJDP has funded a national law- 
related education (LRE) effort. The Law- 
Related Education National Training 
and Dissemination Program involves 
five national LRE projects and programs 
which operate in 47 States. The purpose 
of this program is to provide training 
and materials to State and local school 
jurisdictions to encourage and guide 
them in establishing LRE delinquency 
prevention programs in the curricula of 
grades kindergarten through 12 and in 
juvenile justice settings. Emphasis will 
be placed on drug abuse prevention 
programs in primary, middle and 
secondary schools. The major 
components of the program are: 
Coordination and management, training 
and technical assistance, prelimin 
assistance to future sites, public 
information, program development, and 
assessment. 


Student Initiated Drug Prevention 
Training 
$100,000 

This drug prevention program uses 
peer counseling and professional 
athletes to combat peer pressure and to 
influence other youngsters to refrain 


from abusing alcohol and drugs. It 
operates in three phases. In the first 
phase a training session is held for 
school personnel and parents to 
introduce them to the Super Teams 
concept and familiarize them with the 
various elements of a five-day training 
session to be held for participating 
youngsters. In the second phase the 
youngsters are taken on a retreat to 
receive five days of intensive training on 
peer counseling techniques, pressures of 
adolesence, and drug prevention 
methodologies; and to receive 
information on the effects of drug and 
alcohol abuse and AIDS. Students 
pledge to be drug free and seek out and 
recruit other members to join the 
program when they return to school. 
Phase three is the on-going program 
back at the school where students take 
the lead in developing school-wide 
activities for other youngsters, 
conducting a “rap room” and providing 
peer counseling, and working with 
feeder schools in the area to prevent 
inappropriate behavior by younger 
children. During the next year, the 
program will be documented for 
replication and a training manual will be 
developed to support dissemination. 


Career Development 
$90,000 


This program gives high-risk youths 
an opportunity to assess their interest in 
and potential for careers in the criminal 
justice system or the National Park 
Service. The purpose of Law 
Enforcement Exploring is to educate and 
involve youth in police or other justice 
system operations, to interest them in 
possible law enforcement careers, and 
to build understanding between youth 
and law enforcement personnel. An 
added program component in Fiscal 
Year 1990 was the introduction of 
youths to career opportunities in the 
National Park Service. The youths 
participating in the Exploring program 
render hands-on assistance to their host 
agencies or organizations (state and 
local policy departments, U.S. Park 
Service, U.S. Customs, etc.). The youths 
also receive hands-on training from their 
host agencies. 


Juvenile Corrections Industries Venture 
m 


$200,000 


The purpose of this program is to 
assist juvenile corrections 
establishing joint ventures with private 
businesses and industries order to 
provide new opportunities for 
vocational training of juvenile offenders. 

An assessment of corrections ventures 
programs was recently completed. The 


next stage of funding will permit the 
development of a corrections ventures 
model, a policies and procedures 
manual and training and technicial 
assistance materials. 


Partnership Plan, Phase V 
$500,000 


This program is a continuation of a 
national school drop-out prevention 
model that is being implemented by 
Cities in Schools, Inc. (CIS). CIS 
provides training and technical 
assistance to States and local 
communities to enable them to adapt 
and implement the CIS drop-out 
prevention model. The model focuses 
social, employment, mental health and 
other resources on high-risk youths and 
their families at the school level. 
Individualized plans are developed for 
each youth, and needed remedial 
education, social and other services are 
provided to the youths and their 
families. This program is jointly funded 
by OJJDP, and the Departments of 
Labor, Health, and Human Services and 
Commerce. 


Juvenile Justice Training for Prosecutors 
$115,000 


This project’s activities include 
designing and implementing policy 
development workshops for chief 
prosecutors, and for juvenile unit chiefs 
in district attorney offices, to support 
their role in juvenile court processing of 
delinquent offenders. Materials will be 
collected for the preparation of a 
training manual on policy issues 
pertaining to the prosecution of juvenile 
offenders. The project will also continue 
to issue a newsletter. To date, NDAA 
has presented three workshops designed 
to expand prosecutor involvement in 
juvenile justice. All three were rated 
highly successful by the participants. 
The project will address juveniles 
involved in serious and violent crime, as 
well as drug and gang related activity, 
with emphasis on intermediate 
sanctions such as drug testing and 
restitution. 


Multi-Jurisdiction Task Forces 
$800,000 


“From a law enforcement perspective, 
our Federal responsibility is to disrupt, 
dismantle, and destroy drug trafficking 
enterprises. This ambitious agenda 
reaches across the full spectrum of drug 
control activities. We intend to 
dismantle drug trafficking organizations 
by incapacitating their leadership and 
by seizing and forfeiting the immense 
profits and derived from their 
illegal activities.” Attorney General Dick 
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Thornburgh, May 15, 1990 (The National 
Drug Conference, Washington, DC) 

“But a truly integrated, effective, and 
efficient national strategy requires that 
various law enforcement authorities 
coordinate their efforts when drugs are 
involved. And, in fact, drug enforcement 
in the United States has enjoyed some of 
its greatest successes when Federal 
authorities have worked together. 
Coordination between the Federal 
Government and the States and 
localities, typified by the increasingly 
productive DEA/State and local task 
forces, has also worked well.” National 
Drug Control Strategy, 1989. 


OJP Policy Statement 


Coordination of resources and 
programs among Federal, State, and 
local agencies is essential to controlling 
the use and trafficking of illegal drugs. 
Office of Justice Programs 
multijurisdictional task forces’ activities 
focus on promoting coordination and 
cooperation between law enforcement 
agencies at the Federal, State and local 
levels in common geographic areas. 
These programs involve shared 
intelligence, technologies, expertise, 
tactics and strategies, successful 
financial investigations, asset forfeiture, 
money laundering and gang 
investigation units. OJP will continue to 
provide a wide range of assistance to 
these Task Forces through 
demonstration, technical assistance, 
training and information dissemination 
programs, as well as evaluation 
activities, to effect comprehensive 
responses to drug-related crimes and 
gang violence. 


Continuations 


Serious Habitual Offender 


Comprehensive Action Program 
(SHOCAP} 


$800,000 


SHOCAP is an information and case 
management program on the part of 
police, probation, prosecution, social 
service, school, and corrections 
authorities that enables the juvenile 
justice system to focus additional 
attention on juveniles who repeatedly 
commit serious crimes, with particular 
attention given to providing relevant 
case information for more informed 
sentencing dispositions. The training 
and technical assistance provider is 
assisting 20 jurisdictions with the 
implementation of this model by 
providing intensive training and follow- 
up technical assistance. The provider 
also-serves as a clearinghouse for 
information on the mode! which non- 


participating jurisdictions can access. 


Community Based Policing 
$1,162,000 


“In order to win the war on drugs, law 
enforcement needs the cooperation of 
those in our communities. Individuals, 
civic organizations, local government 
agencies, schools, businesses, the clergy, 
and others must all work with police to 
reclaim neighborhoods from drug 
traffickers and criminals who prey on 
innocent victims.” Attorney General 
Dick Thornburgh, October 18, 1990 
(Press Release) 

“State and local governments are the 
best judges of how their own drug 
enforcement efforts should be carried 
out. But they are encouraged to expand 
the carefully focused street level 
enforcement techniques that have 
already shown success in so many 
neighborhoods. Communities across the 
country, working with local police, are 
discovering that these tactics are the 
most effective method for ridding a 
neighborhood of drugs, or making sure 
they never gain a foothold.” National 
Drug Control Strategy, January 1990. 


OJP Policy Statement 


Alliances between community 
residents and the police are essential for 
making neighborhoods safe and drug- 
free. Office of Justice Programs’ 
Community-Based Policing activities 
emphasize the importance of the police 
and the communities working together 
in a relationship of trust, cooperation 
and partnership to promote safety and 
security and to rid neighborhoods of 
thugs and drug pushers. OJP will focus 
on demonstration projects which 
involve promising innovations, such as 
mini-police stations, directed patrols, 
and police-neighborhood ombudsmen. 
This rapidly developing approach to 
better crime control addresses the need 
both to prevent crime and to respond 
effectively to crime when it occurs. 


New Programs 


Incarceration of Minorities 


$600,000 


A limited number of demonstration 
grants will be awarded to develop, test, 
and disseminate information on 
programs designed to reduce the 
proportion of juveniles detained or 
confined in secure detention facilities, 
secure correctional facilities, or jails and 
lockups who are members of ethnic and 
minority groups where such proportion 
exceeds the proportion that such groups 
represent in the general population. 

The purpose of the program is to help 
jurisdictions identify the extent and 
nature of overrepresentation of - 
minorities in the juvenile justice system 
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and thereby develop practical guidelines 
for responding to the problem from 
police arrest through disposition. The 
overall goal of the program is to provide 
State and local practitioners and 
professionals with the necessary skills 
and information to adopt and implement 
model processes for determining if the 
junenile justice system handles-juveniles 
differently based on minority status, and 
identify resources and strategies to 
respond to problems identified. 


Training in Cultural Differences for Law 
Enforcement Officials 


$125,000 


The purpose of this program is to. 
provide law enforcement officials at the 
most crucial levels of interaction with 
juveniles with specialized training 
relative to racial, cultural and ethnic 
issues. The program will be designed to 
enhance the sensitivities of juvenile 
probation officers, police officers and 
judges regarding, inter alia, racial, 
cultural and ethnic values and 
differences which impinge upon those 
officials’ effectiveness. The end-product 
will be an expertly designed curriculum 
which can be adapted for use in a broad 
range of juvenile justice training 
programs. In developing the training 
modules, the grantee will work in 
consultation with several current OJJDP 
grantees that have training components, 
such as the Federal Law Enforcement 
Training Center, the National Council of 
Juvenile and Family Court Judges, the 
National Institute of Corrections, and 
the American Probation and Parole 
Association. 


Continuations 


Juvenile Justice Training for Law 
Enforcement Personnel 


$437,000 
This project provides technical 


assistance and training to promote a 
better understanding of the juvenile 
justice system to national, state and 
local law enforcement agencies. Five 
training programs are offered through 
this project. They include: Police 
Operations Leading to Improved 
Children and Youth Services (POLICY) 
which has two components: POLICY I 
introduces law enforcement executives 
to management strategies to integrate 
juvenile services into the mainstream of 
their operations, while POLICY II helps 
mid-level managers build on these 
strategies and demonstrates step-by- 
step methods to improve police 
productivity in the juvenile justice area. 
The Child Abuse and Exploitation 
Investigative Techniques program 


provides law enforcement officers with 
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state-of-the-art approaches for building 
those charged 


which demonstrates simple, yet effective 
methods to increase departmental 
efficiency and effectiveness by 
integrating juvenile services into the 
mainstream of police activity. School 
Administrators for Effective Police, 
Probation, and Prosecutors Operations 
Leading to Improved Children and 
Youth Services (SAFE POLICY) brings 
together the chief executives of schools, 
law enforcement, prosecution, and 
probation to promote interagency 
cooperation and coordination in dealing 
with youth-related problems. 


Community Based Programs 
$2,713,701 


“Let me emphasize here that the 
Federal Government cannot do it alone, 
local communities and States and 
individuals and families must help.” The 
President's News Conference, August 15, 


1989. 
“The first challenge facing our 


criminal justice system is to help reclaim 


neighborhoods that have been rendered 
unsafe by drugs. For it is in 
neighborhoods that drugs pose an 
immediate threat to local residents and 
the quality of their lives.” National Drug 
Control Strategy, 1989. 


OJP Policy Statement 


The criminal justice system dine 
assume a primary role in mobilizing 
communities to develop comprehensive 
strategies for combatting illegal drugs. 


Office of Justice Programs’ Community- . 


Based Programs will emphasize 
programs at the grass roots Jevel which 
focus on mobilizing law abiding citizens 
to get involved in high crime 
neighborhoods where there is a 
prevalence of drug trafficking, serious 
crime, gang violence and child sexual 
exploitation. Through comprehensive 
and coordinated activities, community 
leaders including school officials, 
church, business and civic leaders can 
work together to “take back the streets” 
and keep them safe from the criminals. 
Prevention and intervention efforts will 
be concentrated in public housing 
complexes, drug-free school zones, 
recreational parks and community 
centers threatened by drugreleted crime 
and illegal activity 

involvement o Awe sliieaiiowd 
organizations and institutions is an 


essential component of these programs. 
Demonstration and di 
programs are the primary approaches 


for informing and directing communities 
on the most effective programs and how 
these programs can be implemented in 
their neighborhoods. 

New Programs 


The Native American Alternative to 
Incarceration Venture (NAATIV) 


$50,000 


This effort will be designed to build 
upon OJJDP’s currently funded study of 
juvenile justice on Native American 
reservations that is being conducted by 
the American Indian Law Center in 
Albuquerque, New Mexico. A planning 
process will be developed that will use 
the findings of the study to develop 
programs that respond to the high levels 
of incarceration of Native American 
youths by developing sound, culturally 
relevant alternatives to incarceration 
which can then be implemented and 
tested on a number of Native American 
reservations. This Fiscal Year’s funding 
will only support the planning process; 
implementation and testing will occur in 
Fiscal Year 1992. 


Anti- Abuse Prevention—Technical 
Assistance Voucher Project 
$300,000 

This project will provide technical 
assistance to 15-25 neighborhood-based 
organizations which have established 
anti-drug abuse projects to enhance 
their capacity to serve high-risk youth 
and serious juvenile offenders. 
Neighborhood groups will apply to the 
grantee for vouchers r: from 
$1,000-$10,000, depending on their 
needs. They will present their own plans 
and design for the requested technical 
assistance, which will be evaluated and 
refined by the grantee. This method of 
delivery will allow these neighborhood 
groups to secure technical assistance 
inexpensively from sources that are 
compatible with both their programs 
and their specific community 
characteristics, 


Continuations 
Reaching At-Risk Youth in Public 
Housing 


$300,000 


Boys and Girls Clubs of America have 
established seven Boys and Girls Clubs 
in public housing across the nation 
under the existing cooperative 
agreement with OJJDP. These programs 
are designed to provide needed services 
to the high-risk youth who live in public 
housing, thereby preventing their 
involvement i in ——— drug at and 


Fiscal Year 1991 1991 additional al ie 
will be established and training 


technical assistance will be made 
available to other Boys and Girls Clubs 
and public housing authorities who wish 
to establish Clubs. Also, as part of this 
program, the Boys and Girls Clubs 
developed a curriculum on their targeted 
public housing outreach program for the 
Federal Bureau of Investigation’s Drug 
Reduction Coordinators. Following an 
intensive training session, the 
Coordinators are not working with the 
Boys and Girls Clubs in 58 jurisdictions 
to establish Clubs in public housing or to 
assist other Boys and Girls Clubs 
activities in these communities. 


Intensive Community-Based Aftercare 
Program 


$113,701 


This program is designed to prsie a 
juvenile aftercare model which can be 
tested in the juvenile justice system. 
Under this program an assessment has 
been completed and a final draft 
assessment report has been submitted to 
OJJDP. A model juvenile aftercare 
program, which builds on the 
assessment material, is being developed 
and related policies and procedures will 
be completed in the near future. This 
next stage of funding will permit the 
completion of training and technical 
assistance materials, and enable the 
testing of the training materials in one or 
two sites. Depending on availability of 
resources, the model may be tested in 
Fiscal Year 1992. 


Promising Approaches for the 
Prevention, Intervention and Treatment 
of Ilegal Drug and Alcohol Use Among 
Juveniles 


$150,000 


The purpose of this program is to 
provide communities with the necessary 
skills and information to adopt and 
implement promising approaches for the 
si iritervention and treatment 

of chronic juvenile drug and alcohol 
abuse. Under this program, an 
assessment of promising prevention, 
intervention, treatment and aftercare 
programs has been completed. Several 
components of program models for each 
category have been completed, as well 
as the related training and technical 
assistance materials. The additional 
funding in Fiscal Year 1991 will permit 
the completion of all the components for 
the respective communi sed models 
and the related training and technical 
assistance. If funds can be obtained 
from other Federal agencies, OJJDP will 
proceed to test the models. 





Research on the Causes and Correlates 
of Delinquency and Non-Delinquency 
$1,800,000 


This longitudinal cohort study by 
three coordinated projects, now in its 
fifth and scheduled final year, has been 
directed to improving the knowledge 
base regarding positive, delinquent, or 
drug using behaviors of juveniles in the 
context of the family, school and the 
individual. Factors will be identified 
that promote, as well as inhibit, 
involvement in delinquency, leading to 
effective design of intervention 
activities. A summary report is planned 
for use by program developers and 
operational leaders. 


Drug Testing 
$50,000 

“Testing within the criminal justice 
system can serve as an ‘early warning 
system’ that provides another method of 
keeping offenders in check while they 
are on pretrial or post-conviction 


release. Moreover, random, mandatory 
drug tests, coupled with certain 


penalties, create a powerful incentive 
for those under correctional 


supervision—a high risk group—to get 
off and stay off drugs.” National Drug 
Control Strategy, January, 1990. 


O/P Policy Statement 


Drug testing should be a part of each 


component of the justice 
system. Drug testing is a critical 
deterrent in the Nation’s drug war. 
Research has shown that those who use 


drugs are most likely to end up being 
involved in criminal activity. The Office 
of Justice Programs Drug Testing 
activities focus on pre- and post- 
adjudicatory screening to assist criminal 


justice officials in making decisions 
confinement, disposition and 


regarding 
referral decisions. Through the Drug 
testing programs, OJP plans to provide 
policy makers at the state and local 
levels with information to enable and 
encourage them to incorporate testing in 


all aspects of the criminal and juvenile 
justice systems. 


Continuations 
Drug Control 


$50,000 

This interagency agreement with the 
Department of Education supports 
developing, implementing, and 
evaluating a comprehensive drug 
information/rehabilitation training 
program for counselors of State 
vocational rehabilitation agencies. The 
goal of this program is to enhance 
referrals and, ultimately, to employ 
eligible youths, ages 14-18, who have 


been drug dependent. This program is in 
response to President Bush's “War on 
and the prevailing interest to:be 


Drugs” 
proactive in rehabilitating youth with a 


history of drug dependency. 


Victims 
$1,725,000 


“We must ensure that crime victims 
receive our special attention and that 
the combined efforts of concerned 
citizens, lawmakers, and criminal justice 
personnel help to improve and expand 
services for them.” President Bush, April 
12, 1989 (Proclamation me 
Victims Week, 1989). 

OJP Policy Statement 


The criminal justice system should 
implement policies and programs to 
improve services to crime victims. Much 
progress has been made in recent years 
to assist, compensate and protect 
innocent victims of crime. However, 
much more needs to be done. OJP is 
committed to helping crime victims and 
improving the responsiveness of juvenile 
justice, criminal justice and victim 
service systems. This year's OJP’s 
Program Plan focuses on victims of 
Federa) crimes, particularly on Indian 
reservations, and child victims of 
pornography, prostitution and sexual 
exploitation as well as other aspects of 


victimization. Resources will be 
committed to training law enforcement 
officers, prosecutors and other criminal 


justice personnel on working with 
innocent victims of crime. 


Continuations 


Advocacy for Abused and Neglected 
Children 


$750,000 


The National Court Appointed S pees 

Advocates Association (NCAS. 

provides training and cciniaal. 
eee to local and statewide 
programs. It assists in program 
development, advocates for the best 
interest of abused and neglected 
children, publicizes the CASA concept 
which helps recruit volunteers, develops 
management systems and standards to 
improve loca) CASA operations, 
provides a@ resource library and resource 
services, gathers and publishes 
information about the needs of the 
CASA network and operation, develops 
cooperative relationships with other 
national and regional organizations, and 
performs a variety of related services in 
furtherance of its goal of assuring that 
every child who needs one has a CASA. 
There are now 412 CASA programs in 47 
States, with 15,000 volunteers. There are 
twelve statewide programs mandated 
and state-funded, and 23 state 
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associations and networks offering 
support services to their state's program. 
NCASAA is the only national 
organization whose sole purpose is to 
expand the quantity and quality of 


CASA programs in the United States. 


Permanent Families for Abused and 
Neglected Children 
$225,000 


This is a national project to prevent 
unnecessary foster care placement of 


abused and neglected children, to 
reunify the families of children already 
in care, and to ensure permanent 
adoptive homes when reunification is 
impossible. The purpose of this project 


is to ensure that foster care is utilized 
only as a last resort and temporary 


solution for children. Accordingly, the 
project is designed to ensure that 
government's responsibility to children 
in foster care is duly acknowledged by 
all appropriate disciplines. The project 
will continue to call upon judges, social 
service personnel, citizen volunteers, 
attorneys, and others to recognize and 
resolve the problems of children in 
foster care. Project activities include 
national training programs for judges, 
social service personnel, citizen 
volunteers and others in the Reasonable 
Efforts Provision of Public Law 96-272, 
training in selected Lead States, and 


development of model questions to 
guide risk assessment. 


Victias and Witnesses Development 
Program ; 


$100,000 
This project aims to help local 


juvenile justice agencies and other 
human service providers. develop model 
programs and services for victims and 
witnesses of juvenile crime. 
Developmental materials, such as an 


assessment report, policies and 
procedures manual, and tr: 


curriculum have been developed. In the 


next funding phase, the model program 
will be tested in four sites. The sites will 


receive training and technical assistance 
and on-site monitoring visits by the 


technical assistance provider, The sites 


will provide case-load data on their 
clients, services and implementation 


experiences across sites. The data, in 
combination with the information 


collected during the monitoring visits, 


will comprise a process evaluation of 
the program. 
The. Investigation and Prosecution of 
Child Abuse 


$650,000 


. This program is designed to provide 
training and technical assistance to 
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prosecutors and related professionals on 


the issue of child abuse prosecution 
issues. 


Information Systems, Support and 
Statistics 


$1,908,596 
“The President urged States to transfer 


criminal history conviction, sentencing, and 


other case disposition records to the proper 
Federal authorities. He also directed the 
Attorney General to recommend additional 


improvements in the criminal records data 
system. The quality of criminal history data is 


a critical factor in crime control and 
prevention.” The White House, Office of the 
Press Secretary (Combating Violent Crime 


Fact Sheet, May 15, 1989). 
OJP Policy Statement 


Criminal justice agencies should use 
accurate, comprehensive and timely 
information in developing policies and 
allocating resources to prevent and 
contro) illegal drugs. Office of Justice 
Programs Information Systems, Support 
and Statistics’ activities focus on the 
collection and analysis of criminal and 
juvenile justice information related to 
serious crime, gang activity, illegal drug 
use, pre- and post-adjudication 
incarceration, criminal history.and 
system-wide service response 
effectiveness. Improvement of criminal 
history information systems within the 
States to enhance reporting and access 
to accurate and complete criminal 
history data is a primary focus of this 
activity. Statistical research, analysis, 
development and dissemination 


activities are used to implement this 
priority. 

Juvenile Justice Data Resources 
$55,000 


This program wil] address the need to 
enhance the availability of juvenile 
justice data sets and to enhance OJJDP’s 
analytic capability. In order to make the 
data more widely available, this project 
will assure that data are understandable 
and accurate, or “clean.” This project 
will also ensure that the data are fully 
documented to be of use to researchers 
and others. OJJDP’s computing 
capability will provide the basis for 
cross analysis of data sets and add to 
the basic knowledge and understanding 
necessary for improved policy decisions. 
Improved computer capabilities will 
give OJJDP access to past data sets thus 
permitting the study of trends. Computer 
access will also support the Fellowship 


Program, which is likely to involve data 


analysis. 


National Juvenile Court Data Archive 


$615,135 
The purpose of this program is to 


collect, process, analyze, and 


disseminate available data concerning 


cases handled by the nation’s juvenile 


courts. The Archive provides direct 


assistance to jurisdictions in analyzing 
their juvenile court data, yielding better 


case flow management and more 


effective allocation of resources. The 
Archive will address the collection and 
analysis of data that can be obtained 
from the reporting jurisdictions which 


involve gang-related offenses and 
minority offenders within the court 


system, in terms of resources expended 
and the types of dispositions, such as 


intermediate sanctions. 
Children in Custody Census 


$300,000 
This biennial census of public and 


private juvenile detention and 


correctional facilities is conducted by 
the Census Bureau to describe the 


subject facilities in terms of their 
resident populations as well as their 


programs and physical characteristics. 
Juveniles Taken Into Custody 


$150,000 

This continuing statistical program 
provides an annual) report to the 
Congress containing a detailed summary 
and analysis of the most recent data 


available regarding the numbers and 
characteristics of juveniles taken into 


custody during the preceding fiscal year, 
including data on ethnic background 


and gang membership. 
Juvenile Justice Clearinghouse 


$788,461 


The Clearinghouse provides support 
services to OJJDP in preparing and 
disseminating information on all aspects 


of juvenile delinquency. It also responds 
to information requests from the juvenile 


justice field. 
Cross-Cutting Initiatives 
$4,271,646 


OJP Policy Statement 


Other programs to be funded in Fiscal 
Year 1991 by the Office of Juvenile 


Justice and Delinquency Prevention 
focus on activities that support the 
priority programs, but do not fall 
squarely within the OJP priorities. The 
emphasis is on system enhancement in 
the prevention, intervention, 
adjudication and supervision areas. All 
of the agency functions are represented: 


Research, development, demonstration 
and dissemination. 


New Programs 


Fellowship Program 
$350,000 


Acting through the National Institute 


for Juvenile Justice and Delinquency 
Prevention, OJJDP will begin a 
Fellowship Program which will provide 
grants of varying amounts to individuals 


for independent scholarly study in the 
field of juvenile delinquency while in 


residence at OJJDP. The areas of study 
may include developing new knowledge, 
evaluating existing or proposed juvenile 
justice system policies and practices, or 
developing state-of-the-art information 
in areas specified under section 243(1) of 
the JJDP Act, 42 U.S.C. 5653(1). 


The OJJDP Fellowship Program 
includes: The Visiting Fellowship, the. 
Graduate Research Fellowship, and the 
Summer Research Fellowship. Each 
fellowship program selection will be 
based on a competitive review and 
evaluation of proposals for independent 
study on policy-relevant issues in the 
juvenile justice field that are closely 
coordinated with the OJP priority areas. 
The OJJDP fellowship are open to 
juvenile justice practitioners, new 
Ph.D.s, graduate students, and senior 
researchers. Each fellowship application 


will be expected to meet the criteria 
specified in the procedures and 
requirements of the OJJDP Fellowship 
Program. Fellowships will vary in length 
and amount. 


Field-Initiated Programs 


$500,000 

OJJDP is proposing a program 
designed to increase the capacity of 
state and local governments, public and 
private youth-serving agencies, and 
neighborhood organizations or 
community groups to prevent 
delinquency, develop and use 
alternatives to the juvenile justice 
system, and improve the administration 
of juvenile justice. This program will 
provide competitive awards to 
practitioners, policy makers and 
researchers who have innovative ideas 


to address areas that do not fal) within 
the scope of other Fiscal Year 1991 grant 


programs funded by OJJDP. The award 
of these grants will be closely 
coordinated with the Assistant Attorney 
General of the Office of Justice 
Programs. Any grant funded under this 
program will follow a regular review 
cycle of concept paper, proposal 
application, peer review, and 
competitive selection. 





Comparative Research on Recidivism 
Reduction in Juvenile Delinquency and 
Substance Abuse Treatment Programs 


$250,000 


This research program will consist of 
a special study of juvenile delinquency 
and substance abuse treatment 
programs. Programs which include 
instruction in strong ethical and moral 
values such as honesty, integrity, 
respect for authority, and responsibility 
for one’s actions will be examined and 

with programs lacking or with 
minor inclusion of this component. 
Public and private programs will be 
included in the study and exemplary 
programs will be identified. 


Technical Assistance to the States 
$1,005,000 


The purpose of this project is to 
provide assistance to States in 
developing and implemen 
comprehensive plans for the use of JJDP 
formula grant funds, including 
assistance in achieving compliance with 
the mandates of the JJDP Act. 


Continuations 


Research on the Juvenile Justice 
Systems in American Indian and 
Alaskan Native Communities 


$425,000 


This study will describe the juvenile 
justice systems and procedures and 
particularly the treatment of accused 
juveniles in American Indian and 
Alaskan Native communities which 
have law enforcement functions. It will 
also determine the amount of financial 
resources available to support 
community-based alternatives to 
incarceration. Finally, it will study the 
extent to which deinstitutionalization of 
status offenders and removal of 
juveniles from adult secure institutions 
are achieved. 


Insular Area Support 
$355,000 


The purpose of this program is to 
provide supplemental financial support 
to the Virgin Islands, Guam, American 
Samoa, Palau and the Commonwealth of 
the Northern Mariana Islands in 
accordance with Section 224 of the JJDP 
Act. 


Non-Participating State Initiative 
$325,000 

The purpose of this program is to 
make funds available to non- 


participating States in accordance with 
section 223(d) of the JJDP Act. 


OJJDP Technical Assistance Support 
Contract 


$561,646 


The purpose of this project is to 
provide technical assistance and 
support to OJJDP, the National Institute 
for Juvenile Justice and Delinquency 
Prevention, OJJDP grantees, and the 
Coordinating Council on Juvenile Justice 
and Delinquency Prevention in all 
research, program development, 
evaluation, training, and research 
activities. 


National Coalition of State Juvenile 
Justice Advisory Groups 


$500,000 


The National Coalition of State 
Juvenile Justice and Delinquency 
Prevention Advisory Groups was 
established in 1983 as an organization 
that would support and facilitate the 
purposes and functions of state juvenile 
justice and delinquency prevention 
groups. In 1984 Congress also required 
the National Coalition to prepare and 
submit an Annual Report to the 
President, the Congress and the OJJDP 
Administrator that reviews Federal 
policies regarding juvenile justice and 
delinquency prevention. The coalition is 
also authorized to disseminate 
information, data, standards, and 
advanced techniques. 


Discussion of Comments 


OJJDP published its proposed 
Comprehensive Plan for Fiscal Year 
1991 in the Federal Register on 
November 28, 1990, for a 45-day period 
of public comment. The Office received 
66 letters commenting on the proposed 
plan. All comments have been 
considered in the development of this 
Final Comprehensive Plan for Fiscal 
Year 1991. 

The majority of the letters OJJDP 
received provided positive comments 
about the overall plan or its programs. 
Among the program areas that received 
the most interest and support were 
OJJDP’s Law-Related Education Program 
and planned funding initiatives to 
promote literacy through intensive, 
systematic phonics. 

The following is a summary of the 
substantive comments and the 
responses by OJJDP. 

1. Comment: Eight respondents 
representing law enforcement agencies 
across the country expressed concern 
that the plan did not include the 
National Gang Information Center 
project, which OJJDP had included, but 
did not fund, under its Fiscal Year 1990 
plan. These respondents emphasized the 
need for a national information 
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exchange to help jurisdictions develop 
effective gang programs and strategies. 

Response: OJJDP agrees with 
respondents urging an OJJDP-sponsored 
information exchange on the juvenile 
gang topic. OJJDP has taken steps to 
establish a National Juvenile Gang 
Clearinghouse within the existing 
Juvenile Justice Clearinghouse at the 
National Criminal Justice Reference 
Service. The National Juvenile Gang 
Clearinghouse has three objectives: 

(1) To gather and disseminate current 
information on model programs for 
combatting violent juvenile gangs; 

(2) To gather and disseminate current 
statistical and descriptive information 
on violent juvenile gangs; and 

(3) To assist in the coordination of 
Federal, State and local gang program 
development, training and technical 
assistance efforts by providing 
information to the field on relevant 
programs and activities. 

2. Comment: While the Office 
received many supportive comments on 
its planned initiative to improve literacy 
training in juvenile correctional 
facilities, one respondent cited a need 
for more improved special education in 
regional areas, and more extensive 
programs. 

Response: In 1990 OJJDP funded a 
major project to investigate the 
conditions of confinement in juvenile 
detention and correctional facilities. 
OJJDP expects the project to provide 
information on the education needs of 
juveniles in correctional facilities. In 
addition, OJJDP is completing an 
assessment of the status of literacy 
training in juvenile corrections. 

3. Comment: One respondent urged 
OJJDP to fund research and program 
development activities for those 
children in grades 7-12 who are at risk 
but not yet incarcerated. 

Response: OJJDP’s longitudinal cohort 
study (Causes and Correlates of Juvenile 
Delinquency) which is being conducted 
in three cities, is in its fifth and final 
year and is expected to produce 
excellent information on family and 
home environment, school, and 
delinquent behavior. We expect that this 
study will provide a more complete 
understanding of the determinants of 
both delinquent and non-delinquent 
behavior. 

4. Comment: Several respondents 
recommended that OJJDP expand its 
literacy programming to 12-17-year-old 
youth to help prevent delinquency. The 
recommendations included developing a 
literacy curriculum, strengthening 
families, reaching youth who have 
dropped out of school, and conducting 
comparative research on the use of 
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moral and ethical values in 


programming. 

Response: OJJDP will take these 
recommendations under consideration 
as we develop the programs identified in 
the plan. 

5. Comment: One respondent 
recommended that in addition to family 
strengthening, OJJDP’s programs should 
include a family competence dimension. 

Response: Since juveniles are 
potential parents, OJJDP agrees that 
correctional and prevention programs 
should include parenting skills wherever 
feasible. Furthermore, we agree that, to 
the degree possible, the family should be 
knowledgeable and involved with 
treatment programs for youth. OJJDP 
will include these program elements in 
current and future programs. 

6. Comment: One respondent 
suggested that OJJDP include research 
material on outcomes of out-of-home 
placement as a part of training for 
prosecutors and police juvenile unit 
chiefs. 

Response: OJJDP agrees with this 
suggestion. In fact, such material is 
already included in OJJDP’s Permanent 
Families for Abused and Neglected 
Children program which provides 
training and technical assistance to 
judges; the National Council of Juvenile 
and Family Court Judges’ training for 
judges and other juvenile justice system 
representatives; and the Office’s law 
enforcement training programs. 

7. Comment: The Office received a 
number of letters commenting on the 
proposed establishment of a National 
Public/Private Child and Family 
Protection Law Center. Several 
endorsed the concept and some 
questioned the appropriateness of the 
Federal government's role in addressing 
this important issue. 

Response: The Office takes careful 
note of these comments and appreciates 
the constructive suggestions submitted. 
The issues of child sexual exploitation, 
child pornography and child prostitution 
generate strong views on the part of the 
public. Thus, OJJDP has determined that 
we can better address these issues by 
working with the Child Exploitation and 
Obscenity Section of the Department of 
Justice’s Criminal Division rather than 
by the establishment of a National Law 
Center. 

8. Comment: One respondent 
commented on the limitation of the Boot 
Camps initiative to nonviolent offenders 
and contended that boot camp programs 
should serve as alternatives to long-term 
incarceration, thereby serving more 
serious and violent offenders. 

Response: It is important to emphasize 
that this program constitutes an 
“intermediate sanction” (i.e., 


punishment less severe than long-term 
institutionalization but more severe than 
immediate supervised release). While 
the program has broad array of 
academic employment and treatment 
components appropriate to a variety of 
offenders, it is also designed to ensure 
public safety. As a result the juvenile 
boot camp program should not target 
violent or serious repeat offenders 
deserving long-term institutionalization. 
The guidelines which announced the 
Boot Camps initiative (July 12, 1990, 
Federal Register (55 FR 28718)) 
established the eligibility criteria for 
referred youth as nonviolent youth, and 
26 applicants have responded to the 
initiative with programs designed to 
serve that population. OJJDP is not in a 
position to alter that eligibility 
requirement. : 

9. Comment: Another respondent 
asserted that the Boot Camps initiative 
should not only contain educational 
components, but should also emphasize 
educational development and provide 
extensive follow-up with a structured 
program for youth returning to their 
communities. 

Response: OJJDP agrees with this 
comment. In the announcement for the 
Boot Camps program, OJJDP emphasized 
the academic achievement component in 
not only the goals and objectives 
sections, but in each phase of the overall 
program’s operational components. As 
stated in the Boot Camps Guidelines, the 
approach of this program “requires that 
existing system resources (employment, 
education, drug testing and treatment 
and other community services) be 
redeployed and coordinated to give 
priority to serving program youth, 
particularly as they move into the third 
and fourth phases of the program. 
During these phases, all services 
supported by the project service 
provider must be coordinated with local 
community services for program 
participants.” This includes educational 
and aftercare resources. 

10. Comment: One respondent 
recommended that the area of 
intermediate sanctions be expanded to 
include funding for programs focused on 
remedial education and vocational 
training for those’students who are 
multiple grade levels behind in school, 
and who, in all probability, will not 
achieve success in the traditional 
environment. 

Response: The Office agrees that 
much more needs to be done in the 
areas of special education, correctional 
education, vocational education and 
remedial education for a number of 
youthful offenders who are performing 
well below the median math and 
reading levels for their age. 


Although the plan does not 
specifically address remedial education 
as a program area, it does include a 
Juvenile Corrections Industries Venture 
initiative which is designed to impact 
vocational and remedial education for 
incarcerated juveniles, and the Boot 
Camps program which will also focus on 
remedial education. In addition, the 
Office will support a program of literacy 
training for incarcerated youth in Fiscal 
Year 1991. 

11. Comment: One respondent 
recommended that the Office undertake 
a major effort to replicate successful 
alternative to incarceration projects, 
citing such proven program models as 
“Homebuilders” and “Family Ties.” 

Response: OJJDP supports 
promulgation of alternatives to 
incarceration through a number of 
programs and activities (including 
research, program development, training 
and technical assistance) in such areas 
as intensive probation, aftercare for 
delinquent offenders, and programs for 
status offenders. 

12. Comment: At least two 
respondents pointed out that OJJDP has 
not funded programs to support the 
improvement of legal representation 
provisions (e.g., representation by 
defense counsel) of the JJDP Act. 

Response: While OJJDP has not 
funded programs which provide for the 
improvement of legal representation of 
juvenile delinquents and status 
offenders in the past, the Office has 
funded advocacy programs, such as the 
Court Appointed Special Advocates 
program, which focuses on abused and 
neglected children. Limited resources do 
not permit OJJDP to support funding 
improvement of legal representation for 
juvenile delinquent and status offenders 
during Fiscal Year 1991. However, 
OJJDP will take these comments under 
consideration as it develops programs 
for implementation in Fiscal Year 1992. 

13. Comment: Many respondents 
expressed concern that OJJDP program 
priorities appear to be driven by the 
Office of Justice Programs priorities, 
rather than the priorities of the JJDP Act. 

Response: As noted in the Foreword 
of the Office of Justice Programs (OJP) 
Fiscal Year 1991 Program Plan, the 
priorities reflect the objectives and goals 
of President Bush’s National Drug 
Control Strategy and the needs of the 
local and state criminal and juvenile 
justice agencies as identified by the 
respective bureaus within OJP. OJJDP’s 
efforts in this regard are detailed in the 
front of this document. Under no 
circumstances are the priorities and 
related programs inconsistent with the 
JJDP Act, as amended. 





14. Comment: Respondents also 
expressed concern that some programs 
funded by OJJDP would be more 
appropriately funded by agencies that 
have primary jurisdiction over the 
program area. For example, one 
respondent, though supportive of the 
Court Appointed Special Advocates 
(CASA) program, suggested that 
because the program serves almost 
solely the needs of abused or neglected 
youth, other agencies with a primary 
focus on the problems of such youth 
should support the program rather than 
juvenile justice resources. 

Response: While it can be argued that 
some programs also may be 
appropriately funded by agencies with 
primary jurisdiction over the issue, 
Congress has in many cases mandated 
or authorized the funding of these 
programs under the JJDP Act. 

15. Comment: Another respondent 
recommended that the Office include 
gang intervention programs in juvenile 
facilities in the Fiscal Year 1991 plan. 

Response: OJJDP is currently funding 
a National Juvenile Gang Suppression 
and Intervention Program. This effort 
will examine the impact of gang 
activities in juvenile correctional 
settings. 

16. Comment: One respondent 
recommended that OJJDP address the 


issue of older, serious juvenile offenders. 


Response: The Office agrees that 
older, serious juvenile offenders pose an 
immediate need for intervention. 
OJJDP’s programs focus on serious 
juvenile offenders regardless of their 
ages. However, projects like the Serious 
Habitual Offender Comprehensive 
Action Program (SHOCAP), the Juvenile 
Corrections Industries Venture and the 
Post-Adjudication Intensive Supervision 
Program all address the issue of older, 
serious offenders. The Office will take 
this recommendation under 
consideration as we develop future 
programs. 

17. Comment: One respondent urged 
the Office te make new funding 
available for projects that address 
violent adolescent offenders, juvenile 
substance abusers, and juvenile sex 
abusers. 

Response: The Fiscal Year 1991 plan 
does propose funds for technical 
assistance and training on drug and 
alcohol abuse prevention treatment and 
intervention programs. The Office also 
addresses violent juvenile offenders 
through the Serious Habitual Offender 
Comprehensive Action Program 
(SHOCAP), the Juvenile Corrections 
Industries Venture program, and the 
Juvenile Gang Suppression and 
Intervention program. Programming for 


juvenile sex offenders is not included in 


the Fiscal Year 1991 plan. However, 
OJJDP will consider this 
recommendation in planning for Fiscal 
Year 1992. 

18. Comment: Another respondent 
recommended that the Community Anti- 
Drug Abuse Technical Assistance 
Voucher Program be opened to juvenile 
justice agencies serving committed 
juveniles. 

Response: This initiative is primarily 
designed to support small, 
neighborhood-based groups working in 
the area of drug abuse prevention and 
treatment for high risk youth. Committed 
youth who have been released to the 
community in an aftercare status are 
eligible to receive services under this 
program. We will explore the possibility 
of including community-based agencies 
that provide transitional services for 
youth returning from placements. 

19. Comment: OJJDP received one 
recommendation to consider funding 
drug and alcohol abuse prevention and 
treatment demonstration programs, 
including programs for youth in 
institutions and for youth making the 
transition from institutions back to the 
community. 

Response: Although OJJDP will not be 
funding demonstration programs on drug 
and alcohol abuse prevention, 
treatment, and aftercare, the Office will 
be funding training and technical 
assistance on promising drug and 
alcohol abuse programs. In addition, the 
plan supports further development of an 
aftercare program that will focus on all 
transition services, including drug and 
alcohol prevention and treatment. 

20. Comment: One respondent 
recommended that OJJDP support | 
programs that encourage occupationally 
relevant education components 
including a curriculum that teaches 
youthful offenders how to find and keep 
a job and develop a strong work ethic. 

Response: Limited budget resources 
for Fiscal Year 1991 prevent OfJDP from 
including this suggestion in the plan. 
However, the Office will consider the 
suggestion during the Fiscal Year 1992 
program planning process. 

21. Comment: One respondent 
proposed that a national information 
dissemination and technical assistance 
component be added to the National 
Juvenile Firesetter/Arson Control and 
Prevention Program. This component 
would produce a periodic bulletin or 
newsletter to “capture new innovations 
in juvenile firesetting research, training, 
and service delivery.” 

Response: We agree that the addition 
of a national juvenile firesetter bulletin 
would be a valuable tool in sustaining 
national attention on the juvenile 
firesetting problem, and keeping the 
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field aware of state-of-the-art 
developments. OJJDP will consider 
including such a bulletin in the Fiscal 
Year 1991 planning for the National 


- Juvenile Firesetter/Arson Control and 


Prevention Program. 

22. Comment: One respondent 
recommended that OJJDP advocate 
demonstration programs that reflect an 
interagency, multi-disciplinary 
correctional/ treatment approach. 

Response: OJJDP has advocated an 
interagency and multi-disciplinary, as 
well as multi-jurisdictional approach in 
solving many juvenile problems. 
Extending these approaches to include 
corrections/treatment will be taken 
under consideration. 

23. Comment: Another respondent 
suggested that promoting variety in 
testing interventions might prove 
beneficial to policies dealing with the 
treatment of delinquency and chemical 
addiction. 

Response: The Office of Justice 
Programs Notice of Discretionary 
Programs for Fiscal Year 1991, which 
was published in the Federal Register on 
January 16, 1991, includes a variety of 
drug intervention programs. Budget 
limitations prevent OJJDP from testing 
additional drug testing programs. 

24. Comment: One respondent 
requested that OJJDP consider 
supporting two proposed programs 
designed to reach youth through 
television: (1) Televised Teen Talk 
Show—Constructive Peer Recognition, 
Promoting Positive Community Support, 
and (2) Televised Teen Court— 
Constructive Intervention, Victim - 
Restitution and Alternatives to Secure 
Detention. 

Response: The idea of reaching youth 
through television has merit, and such 
programs could allow for a joint venture 
between the educational and juvenile 
justice systems, and community groups. 
However, private sector support for 
such productions would seem 
appropriate. 

25. Comment: Many respondents 
representing state interests expressed 
concern that the program priorities 
arrayed in the plan do not reflect the 
priorities/mandates of the JJDP Act. 
Specifically, respondents indicated that 
OJJDP program resources should not be 
redirected from the major mandates of 
the JJDP Act to other juvenile justice 
system problems. Respondents also 
recommended the use of OJJDP 
discretionary resources to support the 
efforts of states and territories to _ 
achieve and maintain compliance with 
the major mandates. 

Response: To date, states and 
territories have made considerable 
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progress in achieving compliance with 
the major mandates. Violations of the 
deinstitutionalization of status offenders 
mandate have been reduced by 94 
percent. Violations of the separation 
and removal mandates have been 
reduced by 78 and 72 percent, 
respectively. 

The majority of OJJDP’s formula grant 
resources have been dedicated to the 
mandates noted in the legislation. In 
addition, considerable discretionary 
resources have been and are being used 
to directly and indirectly support the 
mandates through demonstration, 
training, technical assistance as well as 
research and evaluation efforts. 

Rather than advocate a substantial 
redirection of resources, or deemphasize 
the major mandates, the Fiscal Year 
1991 plan attempts to provide a 
balanced approach to achieving the 
overall goals of the JJDP Act. 

26. Comment: Several respondents 
expressed concern that OJJDP has not 
provided adequate resources and 
support to states for addressing the 
issue of overrepresentation of minority 
youth in secure facilities, and expressed 
a need for guidance on developing 
comprehensive strategies to address this 
issue. 

Response: OJJDP revised its Formula 
Grants Regulation (28 CFR 31) in August 
1989 to implement the minority 
overrepresentation provision in the JJDP 
Act. Subsequently, the Office developed 
written instructions to help states 
implement the statutory and regulatory 
requirements, and later sponsored a 
national training workshop for state 
Juvenile Justice Specialists and State 
Advisory Group members. OJJDP also 
issued a literature review and 
information manual on disproportionate 
minority confinement and distributed a 
technical assistance manual. The 
manual is designed to address basic 
problem identification, the need for 
comprehensive assessment, issues 
encountered during implementation of 
changes in legislation, and policies, 
procedures and practices. 


OJJDP’s Fiscal Year 1991 plan 
contains a discretionary grant initiative 
that will help jurisdictions.identify the 
extent and nature of overrepresentation 
of minorities in the juvenile justice 
system, and develop methods to respond 
to the problem. 

The Office will continue to provide 
resources necessary to assist states’ 
efforts in addressing this issue. 

27. Comment: Two respondents 
representing state and Native American 
interests expressed concern that the 
Office has not provided adequate 
resources and support to states and 
Indian tribes through the Indian Pass- 
through requirement provided in the 
1988 amendments. One respondent 
observed that the method used to 
implement the pass-through requirement 
formula penalized Native Americans in 
the most populous states, and in smaller 
states reduced the already modest grant 
amounts available to the general 
population of youth at risk. 

Response: OJJDP is conducting a 
study to determine the status of juvenile 
justice in Indian reservations and the 
amount of financial resources that are 
available from all sources. 

28. Comment: Four respondents 
recommended various alternative 
approaches to the manner in which 
OJJDP currently implements the Law- 
Related Education program with five 
national organization grantees. These 
respondents recommended an increase 
in the stipend given to states 
participating in the program. 

Response: OJJDP will consider each of 
the recommendations when reviewing 
the annual program plan of the five 
grantees that make up the National 
Training and Dissemination Program for 
Law-Related Education. 

29. Comment: One respondent 
recommended that mediation and crisis 
management intervention training for 
juvenile justice practitioners be included 
within the scope and focus of law- 
related education. 

Response: Although OJJDP agrees 
there is a need for such training, it is not 
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a function of the OJJDP law-related 
education program. OJJDP will support 
and continue the piloting of law-related 
education in juvenile justice settings 
during this Fiscal Year. 

30. Comment: While the Office 
received supportive comments regarding 
the interagency agreement with the 
National Institute of Corrections (NIC) 
to provide training to juvenile 
corrections staff, four respondents 
recommended that the program address 
the needs of juvenile detention training 
as well. 

Response: The language of the 
interagency agreement with the NIC has 
been modified to include the training 
needs of juvenile detention. The 
interagency agreement also calls for a 
seven member review committee, at 
least two members of which will 
represent juvenile detention. 

31. Comment: One respondent 
recommended conducting a national 
needs assessment of the field of juvenile 
detention and corrections services. 

Response: OJJDP’s interagency 
agreement with the NIC includes a 
national needs assessment for juvenile 
corrections and detention training. 

32. Comment: While supporting the 
training interagency agreement with the 
NIC, one respondent recommended that 
additional funds for specialized and 
regional training be set aside to handle 
unusual or specialized training needs. 

Response: OJJDP recognizes that the 
basic academy program cannot fulfill all 
of the specialized training needs in 
juvenile corrections and detention. The 
Office will respond to the need for 
specialized training and technical 
assistance in the continuation of the 
American Correctional Association 
grant described in the plan. 

Robert W. Sweet, Jr., 

Administrator, Office of Juvenile Justice and 
Delinquency Prevention. 

[FR Doc. 91-3542 Filed 2-13-91; 8:45 am] 
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RIN 2577-AA18 

Public Housing Lease and Grievance 
Procedures 


AGENCY: Office of the Assistant 
Secretary for Public and Indian Housing, 
HUD. 


ACTION: Proposed rule. 


summary: HUD proposes to amend 
public housing regulations concerning 
public housing tenancy and 
administrative hearing requirements. 
The amendments include revisions to 
reflect statutory changes. 

Under the proposed amendments: (1) 
A lease must provide that certain drug- 
related or other criminal activity by 
public housing residents is grounds for 
eviction; (2) a State-law notice to vacate 
may run concurrently with the lease 
termination notice required by Federal 
law; (3) a housing authority must notify 
a tenant of the reasons for a proposed 
adverse action; (4) before a grievance 
hearing or court trial concerning an 
eviction, a housing authority must allow 
a tenant to examine any directly 
relevant documents; (5) on certain 
evictions for drug-related or other 
criminal activity, a housing authority is 
not required to offer the tenant the 
opportunity for a pre-eviction — 
administrative hearing if HUD has 
determined that State law requires a 
pre-eviction due process hearing in court 
(known as a “due process 
determination"); (6) on certain evictions 
for drug-related or other criminal 
activity, a housing authority may . 
establish an expedited administrative 
grievance procedure; (7) if a tenant is 
evicted for criminal activity, the housing 
authority must notify the local post 
office; (8) the existence or nonexistence 
of a State-law right to examination of 
housing authority documents is removed 
from HUD's regulatory definition of due 
process elements (and is therefore 
irrelevant to HUD's due process 
determination); (9) the housing authority 
may appoint an impartial hearing officer 
either by a method approved by the 
majority of affectec tenants or by 
appointment of a person (who may be 
an officer or employee of the housing 
authority) selected as required under the 
housing authority's hearing procedure; 
(10) when a housing authority has 


consented, members of the family may 
use the unit for legal profitmaking 
activities incidental to primary use as a 
residence. 

DATES: Comment due date: April 15, 
1991. 

ADDRESSES: Interested persons are 
invited to submit comments reg 

this rule to the Rules Docket Clerk, 
Office of General Counsel, room 10276, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410. Communications 
should refer to the above docket number 
and title. A copy of each communication 
submitted will be available for public 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
above address. 

As a convenience to commenters, the 
Rules Docket Clerk will accept brief 
public comments transmitted by 
facsimile (“FAX”) machine. The 
telephone number of the FAX receiver is 
(202) 708-4337. (This is not a toll-free 
number.) Only public comments of six or 
fewer total pages will be accepted via 
FAX transmittal. This limitation is 
necessary in order to assure reasonable 
access to the equipment. Comments sent 
by FAX in excess of six pages will not 
be accepted. Receipt of FAX 
transmittals will not be acknowledged, 
except that the sender may request 
confirmation of receipt by calling the 
Ruies Docket Clerk (voice (202) 708- 
2084; TDD (202) 708-3259). 

FOR FURTHER INFORMATION CONTACT: 
Nancy S. Chisholm, Director, Policy 
Division, Office of Management and 
Policy, Office of Public and Indian 
Housing, Department of Housing and 
Urban Development, 451 Seventh Street 
SW., Washington, DC 20410, telephone 
(202) 708-0713. A telecommunications 
device for deaf persons (TDD) is 
available at (202) 708-9300. (These are 
not toll-free telephone numbers. 
SUPPLEMENTARY INFORMATION: 


Paperwork Reduction 


The information collection 
requirements contained in this rule have 
been submitted to the Office of 
Management and Budget (OMB) for 
review under the Paperwork Reduction 
Act of 1980. No person may be subjected 
to a penalty for failure to comply with 
these information collection 
requirements until they have been 
approved and assigned an OMB control 
number. The OMB control number, 
when assigned, will be announced by 
separate notice in the Federal Register. 
Public reporting burden for the 
collection of information requirements 
contained in this rule are estimated to 
include the time for reviewing the 
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instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 


. Information on the estimated public 


reporting burden is provided below. 
Send comments regarding this burden 
estimate or ariy other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the:Department of Housing and Urban 
Development, Rules Docket Clerk, 451 
Seventh Street SW., room 10276, 
Washington, DC 20410; and to the Office 
of information and Regulatory Affairs, 
Office of Management and Budget, 
Attention: Desk Officer for HUD, 
Washington, DC 20503. 


Discussion of Proposed Rule 


This rulemaking proposes limited 
changes to the public housing lease and 
grievance regulations. These regulations 
prescribe provisions which must be 
included in public housing leases (24 
CFR part 966, subpart A), and 
requirements governing hearings for 
public housing tenants (24 CFR subpart 
B). This is a new rulemaking. On 
February 15, 1989, HUD withdrew a 
prior rulemaking for amendment of the 
lease and grievance regulations (54 FR 
6886). 

The present lease and grievance 
regulations were adopted in 1975. The 
proposed rule includes provisions to 
reflect statutory amendments of lease 
and hearing requirements enacted in 
1983 (Pub. L. 98-181, 11/30/83), 1988 
(Pub. L. 100-690, 11/18/88) and 1990 
(Cranston-Gonzalez National Affordable 
Housing Act, Pub. L. 101-625, approved 
11/28/90). (In this Preamble, the 
Cranston-Gonzalez National Affordable 
Housing Act of 1990 is referred to as 
“Cranston-Gonzalez”.) 

The regulation also contains several 
other changes in lease and hearing 
requirements, including technical 
amendments. However, the present’ 
rulemaking is not a comprehensive re- 
write of the 1975 lease and grievance 
regulation. Most provisions are 
unchanged. 


Lease Requirements When Charges are 
Due 


1. The rule now provides that 
maintenance and repair charges are not 
due until the second month after a 
charge is “incurred”. The amendment 
would provide that such charges are due 
the first day of the month which occurs 
at least two weeks after the PHA's 
written notice of the charges 
($ 966.4(b){4)). 

The present rule forces an undue 
delay-in the collection of legitimate PHA 
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charges. For example, a charge for 
damage to the unit which is incurred on 
the first of January would not be due 
until the first day of March. If the tenant 
fails to pay when due, the PHA must 
give thirty days additional notice to 
terminate tenancy for this reason. HUD 
wishes to encourage prompt payment by 
tenants of maintenance or repair 
charges levied by a PHA in accordance 
with the lease. 

The PHA must notify the tenant of 
charges for maintenance or repair or for 
consumption of excess utilities. Under 
the proposed amendment, the PHA must 
give the tenant at least two weeks 
notice of the charges. The minimum 
notice period runs from PHA notice to 
the tenant of the proposed charges, 
rather than from the occurrence of the 
event (e.g., damage to the unit) which is 
the basis for the charges. 

The PHA must notify the tenant of the 
specific grounds for a proposed adverse 
action (§ 966.4{e)(8)). Such notice is 
required by section 6(k)(1) of the United 
States Housing Act of 1937 (42 U.S.C. 
1437d(k)(1)). The PHA’s assessment of 
charges for maintenance, repair or 
excess utility consumption is an adverse 
action. The rule would provide that 
when the PHA gives the tenant notice of 
such charges (under § 966.4(b)(4)), the 
notice must meet the requirements 
governing a notice of adverse action 
(stated in § 966.4(e)(8)). Thus the notice 
of PHA charges must state the specific 
grounds for assessment of charges. As 
under the present rule, the tenant may 
request an administrative grievance 
hearing to challenge the PHA’s proposed 
determination of charges to the tenant. 


Occupancy of Leased Unit 


2. With the PHA’s consent, the tenant 
may use the unit for care of foster 
children, or may allow a non family 
member to reside in the unit to provide 
live-in care for a disabled family 
member. The rule would be revised to 
provide that the PHA’s consent shall not 
be unreasonably withheld 
(§ 966.4(d)(2)). 

The amendment would substitute the 
term “live-in aide” for “live-in care”, for 
consistency with another regulation (24 
CFR 912.2) which defines authority for 
such occupancy. The amendment would 
also incorporate in the lease and 
grievance rule the definition of live-in 
aide at § 912.2: 

A person who resides with an elderly, 
disabled or handicapped person and 
who: 

(i) Is determined to be essential to the 
care and well being of the person; 

(ii) Is not obligated for support of the 
person; and 


(iii) Would not be living in the unit 
except to provide the necessary 
supporting services. 

3. At several points, the lease deals 
with the rights and obligations of the 
tenant concerning persons on the leased 
premises at the invitation or consent of 
the family. Provisions on this subject are 
variously framed in the current rule. 
This rulemaking will also add a new 
provision prohibiting drug-related or 
other criminal activity by a guest of the 
family. For uniformity of vocabulary, 
and to specify that these various 
provisions all refer to the same class of 
persons, the rule adds a definition of the 
term “guest” (§ 966.4(d)(1)): 

A person on the leased premises with the 
consent of a household member. 


This new definition covers a person in 
the unit with the family’s consent. The 
tenant is responsible for the behavior of 
family guests in the leased unit and 
project. For this purpose, the family 
must answer for the behavior of guests 
on the premises by invitation of any 
family member, not just guests of the 
named lessee. 

4. The lease grants the tenant the right 
to exclusive use and occupancy of the 
leased premises. The rule would be 
amended to specify that this right only 
permits occupancy by members of the 


_ household authorized to reside in the 


unit in accordance with the lease 
(§ 966.4(d)(1)). Members of the 
household are identified in the lease 
($ 966.4(a)(2) and § 966.4(f)(3)). 

5. The tenant’s right to use and 
occupancy of the unit includes 
reasonable accommodation of 


-. household guests. As noted above, the 


rule adds a definition of the term 
“guest”. 

6. The rule would be amended to 
clarify that with consent of the PHA 
family members may engage in a limited 
business activity in the unit where the 
activity does not preclude or hinder 
primary use of the unit as a family 
dwelling. The rule (§ 966.4(d)(2)) 
provides that: 

With the consent of the PHA, 
members of the household may engage 
in legal profitmaking activities in the 
dwelling unit, where the PHA 
determines that such activities are 
incidental to primary use of the leased 
unit for residence by members of the 
household. 

Some incidental use of a public 
housing dwelling unit for profit-making 
purposes may be consistent with the 
primary use of the unit as a family 
residence in accordance with the 
statutory purposes of the public housing 
program. For example, the family may 
earn money by baby-sitting or by care of 


a foster child. The new provision 
clarifies the authority for incidental 
profit-making activities in the dwelling 
unit. 

The regulation does not, however, 
authorize the conversion of a public 
housing dwelling unit to a business use, 
e.g., by changing an apartment to a store 
or office. The business activity must not 
prevent the family from living in the 
unit. The unit must remain as the actual 
residence of the family members, and 
the profit-making activity must be 
“incidental” to the primary residential 
use. HUD recognizes that in marginal 
cases the determination of what kinds of 
activities can be permitted, and to what 
extent, may be difficult, and will require 
case-by-case determination by the PHA. 

Under the rule, the decision whether 
to permit legal profit-making activities in 
the dwelling use rests in the 
administrative discretion of the PHA. 
The family may not engage in such 
activities in the unit unless the PHA has 
given its specific consent. The 
requirement for PHA approval is 
intended to assure that the PHA retains 
necessary control over activities which 
depart from the primary residential use 
of the unit. These activities may affect 
living conditions for other building 
residents (e.g., because of noise and 
traffic), and may affect physical 
condition and maintenance of the 
dwelling unit. 


Prohibition of Criminal Activity 


7. The proposed rule would implement 
statutory provisions, enacted in 1988 
and amended in 1990, which confirm 
that criminal activity by members of the 
household, guests, or other persons 
under the tenant's control, is grounds for 
eviction. 

In 1988, the Congress amended the 
public housing statute to require that a 
PHA must use leases which (1) prohibit 
criminal activity—including drug-related 
criminal activity—‘‘on or near public 
housing premises”, and (2) provide that 
such criminal activity is cause for 
termination of tenancy (§ 5101, Anti- 
Drug Abuse Act of 1988, Pub. L. 100-690 
(approved November 18, 1988), 
amending Section 6(1) of the United 
States Housing Act of 1937, 42 U.S.C. 
1437d(1)). The 1988 law defines “drug- 
related criminal activity” as : 


The illegal manufacture, sale, distribution, 
use, or possession with intent to manufacture, 
sell, distribute or use, of a controlled 
substance (as defined in Section 102 of the 
Controlled Substances Act (21 U.S.C. 802)). 


The 1988 provisions were recently 
amended in 1990 by section 504 of the 
Cranston-Gonzalez Affordable Housing 
Act (“Cranston-Gonzalez”). As amended 





the law now states that a public housing 
lease must: 

Provide that any criminal activity that 
threatens the health, safety, or right to 
peaceful enjoyment of the premises by other 
tenants or any drug-related criminal activity 
on or near such premises, engaged in by a 
public housing tenant, any member of the 
tenant's household, or any guest or other 
person under the tenant's control, shall be 
cause for termination of tenancy * * *. 


The Cranston-Gonzalez amendments 
refine the statutory definition of criminal 
activity which must be explicitly stated 
in the public housing lease as grounds 
for termination of tenancy. The 1988 
lease provisions applied to any criminal 
activity, so long as the criminal activity 
occurs “on or near” public housing 
premises. The 1990 revisions, however, 
applies to two classes of criminal 
activity. First, the new provisions apply 
to any criminal activity which is a threat 
to health or safety of other public 
housing residents, or to peaceful 
enjoyment of the premises by the 
residents. Activity which presents such 
a threat is grounds for termination of 
tenancy, without regard to whether the 
threat occurs on or near the premises. 
The new lease requirements also apply 
to “any” drug-related criminal activity 
which occurs on or near the premises. 
On an eviction for drug-related criminal 
activity, there is no necessity for the 
PHA to show that the drug activity 
threatens health, safety or quiet 
enjoyment of other residents, so long as 
there is drug-related criminal activity, 
and the activity occurs “on or near” the 
premises. 

The 1990 law retains unchanged a 
statutory listing of the classes of persons 
whose criminal activity is explicitly 
made grounds for eviction under the 
lease. The lease may be terminated for 
criminal activity by the public housing 
“tenant”, by any member of the 
household or by any guest or other 
person under the tenant's control. The 
1990 law retains also the statutory 
definition of “drug-related criminal 
activity”. 

The present rulemaking will 
incorporate the statutory lease 
requirements as amended in 1990. For 
this purpose, the statutory requirements 
are incorporated into the existing 
structure of the HUD regulation. the 
provisions which describe the tenant's 
obligations are amended 
(§ 966.4(£){12)(i)) to provide that the 
tenant is obligated: 


To assure that the tenant, any member of the 
household, a guest, or another person under 
the tenant's control, shall not engage in (i) 
any criminal activity that threatens the 
health, safety, or right to peaceful enjoyment 
of public housing premises by other residents 


or, (ii) any drug-related criminal activity on 
or near such premises. Any criminal activity 
in violation of the preceding sentence shall 
be cause for termination of tenancy, and for 
eviction from the unit. 


This new provision would replace the 
current regulatory provision 
(§ 966.4(f)(12)) which obligates the 
tenant “to refrain from illegal or other 
activity which impairs the physical or 
social environment of the project”. 

Under the lease provisions required 
by law, violation of the prohibition of 
drug-related criminal activity, or of other 
criminal activity which threatens other 
residents’ health, safety or right to 
peaceful enjoyment, is cause for 
termination of tenancy. The rule 
currently provides (§ 966.4(1)(1)) that the 
PHA may only terminate or refuse to 
renew the lease for serious or repeated 
violation of material terms of the lease, 
or for other good cause. In 1983,a__ 
similar standard was incorporated in the 
statute (42 U.S.C. 1437d(1)(4)). The 
existing rule specifies (§ 966.4(1)(1)) that 
“failure * * * to fulfill the tenant 
obligations "(stated in § 966.4(f)) 
constitutes the violation of a material 
lease term. The regulatory statement of 
tenant obligations under the lease would 
be amended to state the statutory 
prohibition of drug-related criminal 
activity and other criminal activity 
which threatens safety or peaceful 
occupancy by other tenants. Therefore, 
violation of this prohibition would be a 
violation of tenant obligations, and 
would be cause for termination of 
tenancy. 

The prohibition of criminal activity, as 
required by the statute, applies to 
criminal activity by the public housing 
tenant (i.e., the family member or 
members who execute the lease with the 
PHA), by any other member of the 
tenant household, or by a guest or other 
person under the tenant's control. For 
this purpose, the regulatory definition of 
the term “guest” (§ 966.4(d)(1)) (as 
described in section 3 above) would be 
applicable. 


Notice to Post Office of Eviction for 
Criminal Activity 


Section 505 of the Cranston-Gonzalez 
National Affordable Housing Act 
(adding new section 6{n) of the United 
States Housing Act of 1937, 42 U.S.C. 
1437(n)) provides that a PHA must notify 
the local post office if an individual or 
family is evicted for criminal activity, 
including drug-related criminal activity. 
The proposed rule would implement this 
new statutory requirement 
(§ 966.4(1)(2)). 
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Definition of Drug-Related Criminal 
Activity - > 


In section 6 of the U.S. Housing Act of 
1937 (42 U.S.C. 1437d, as amended by 
Cranston-Gonzalez), the term “drug- 
related criminal activity” is used in 
statutory provisions. 

—-specifying that drug-related criminal 
activity is grounds for termination of 
tenancy (42 U.S.C. 1437d(I)(5)). 

—requiring notice to the post office of 
an eviction for drug-related criminal 
activity (42 U.S.C. 1437d(n)). 

—permitting the PHA to bypass the 
administrative grievance process on 
an eviction for drug-related criminal 
activity (where HUD has issued a due 

process determination) (42 U.S.C. 
1437d(k)). 


In the statute, this term is only defined 
for purposes of the statement of grounds 
for termination of tenancy (U.S. Housing 
Act of 1937, section 6(1); 42 U.S.C. 
1437d{1)). For this purpose, “drug-related 
criminal activity” means: 


The illegal, manufacture, sale, distribution, 
use, or possession with intent to manufacture, 
sell, distribute, or use, of a controlled 
substance (as defined in section 102 of the 
Controlled Substances Act (21 U.S.C. 802)). 


Under the proposed rule, this 
definition would be used for all 
purposes of the lease and grievance rule 
(§ 966.4(f}(12)). 


Lease Termination Notice 


8. The rule prescribes minimum notice 
periods when the PHA wants to 
terminate a tenant's lease. These 
regulatory notice requirements were 
codified by the Congress in 1983 (Pub. L. 
98-181, section 204, 42 U.S.C. 
1437d(1)(3)). Where there is a threat to 
health or safety of other tenants or PHA 
employees, the termination notice 
period must be for a “reasonable time” 
under the circumstances, but no specific 
minimum notice period is specified in 
the statute. 

In this rulemaking, the regulatory 
provision on PHA notice in health or 
safety cases (§ 966.4(1)(2)(ii)) would be 
modified to conform more closely to the 
language of the 1983 law. The change is 
largely editorial, and does not change 
the substance of the notice requirement. 
However, the statute and revised 


- regulation include a new provision 


which specifies that “reasonable” notice 
in a health-safety case need never 
exceed thirty days. Notice may be less 
than thirty days as justified “considering 
the seriousness of the situation” which 
presents a threat to other tenants or 
PHA employees. There is no specified 
minimum notice period. 
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9. State eviction laws often require a 
landlord to serve a notice to vacate 
(sometimes called “notice to quit’) 
before commencing a court action to 
evict the tenant. Typically, the landlord 
can only commence the judicial eviction 
action after service and completion of 
the notice to vacate. 

The rule would be amended to specify 
that the PHA must give any notice to 
vacate required by State law. A State 
law notice to vacate may run 
concurrently with a Federally-required 
notice of lease termination 
(§ 966.4(1)(3)(ii)). However, the rule 
would also provide that when the PHA 
is required to give the tenant the 
opportunity for a grievance hearing 
concerning a lease termination, the PHA 
may not issue the State-law notice to 
vacate “until the time for the tenant to 
request a grievance hearing has expired, 
and (if hearing is requested) the 
grievance process has been completed” 
($ 966.4(1)(3)(i)). 

Federal statutory law does not 
prescribe the relationship between a 
Federal lease termination notice, and 
any notice to vacate required by a State 
landlord-tenant law. However, a Federal 
court (Staten v. Housing Authority of 
Pittsburgh, et al, 469 F. Supp. 1013 (W.D. 
Penn., 1979)) has held that where the 
PHA is required to give the opportunity 
for a grievance hearing, the current 
lease grievance rule does not permit 
issuance of the State-law notice to 
vacate until expiration of the Federal 
lease termination notice period and of 
the tenant’s opportunity to grieve. 

The revision proposed in this 
rulemaking would make clear that the 
State notice may be issued immediately 
if the tenant is notentitledtoaPHA — 
grievance hearing, or as soon as the 
opportunity to grieve has been satisfied. 
The State and Federal notice periods 
may run concurrently where service of 
the State notice does not prejudice the 
right to an administrative grievance 
hearing when required by Federal law. 
Under Federal law, a PHA is not 
required to offer a tenant the 
opportunity for a PHA grievance hearing 
concerning an eviction or termination of 
tenancy if HUD determines that State 
law makes available to the tenant a due 
process hearing in court prior to eviction 
from the unit. Thus, if HUD has made 
such a determination respecting the 
State judicial eviction procedures used 
by the PHA, the State law notice to 
vacate may be served and run together 
with the Federally required notice of 
lease termination. If HUD has not made 
such a determination, but the tenant has 
not timely requested a grievance hearing 
on the PHA termination notice, then the 


PHA may serve the State termination 
notice (which may run together with any 
time remaining on the Federal notice of 
lease termination). 

A requirement for a two notice 
system, where the Federal and State 
notices run consecutively, distorts the 
respective purposes of the Federal and 
State notice requirements. For example, 
Federal law requires fourteen days 
notice of lease termination for non- 
payment of rent—reflecting the 
Congressional judgment that two weeks 
is reasonable notice of lease termination 
for non-payment of rent. State law may 
also provide a two week notice to 
vacate, presumably reflecting a similar 
legislative judgment. However, 
consecutive running of the State and 
Federal notice periods would result in a 
full four weeks’ notice to the tenant— 
twice the length of notice contemplated 
under either statutory scheme. 

Section 966.58 of the present rule 
provides that if a tenant has requested a 
grievance hearing, and the hearing is - 
concluded in favor of the PHA, the PHA 
must serve a notice to vacate before 
commencing an eviction action in the 
State court. The rule provides that a 
notice to vacate may not be issued until 
the PHA hearing decision has been 
given to the grievant. These provisions 
are not changed in this rulemaking. 
However, the old provisions would be 
complemented by new provisions 
requiring the PHA to give any notice to 
vacate required under State or local law 
(§ 966.4(1)(3)(ii)). The new provisions 
also prohibit the PHA from issuing the 
State notice so long as the tenant is 
entitled to a PHA hearing on a proposed 
lease termination (§ 966.4(1)(3)(i)). 

Section 966.58 would be amended by 
removing the provision which prescribes 
what must be included in a notice to 
vacate issued after tenant has lost in the 
grievance hearing. The contents and 
requirements of the State notice to 
vacate are more properly left to 
determination in accordance with the 
State law. 

The rule currently provides that notice 
of lease termination must inform a 
tenant of the right to request a hearing in 
accordance with the PHA grievance 
procedure (now at § 966.4(1)(3); would be 
redesignated as § 966.4(1)(4)). This 
provision is retained, but would be 
amended to specify that such notice is 
required when the PHA is required to 
afford opportunity for a PHA grievance 
hearing, but not otherwise. 


Right of Tenant to Examine PHA 
Documents 
10. Section 503(a) of Cranston- 


Gonzalez (amending section 6{k) of the 
United States Housing Act of 1937, 42 


6251 


U.S.C. 1437d(k)) grants the tenant a right 
to pre-hearing and pre-trial discovery of 
PHA documents directly relevant to an 
eviction or termination. The rule would 
be amended to require that the lease 
provide that the tenant has a right to 
examine PHA documents directly 
relevant to a termination of tenancy or 
eviction before a grievance hearing or 
court trial concerning the termination of 
tenancy or eviction (§ 966.4(m)). 

Section 503(b)(2) of Cranston- 
Gonzalez (adding § 6(1)(6) of the United 
States Housing Act of 1937, 42 U.S.C. 
1437d(1)(6)) provides that a public 
housing lease must: 


Specify that with respect to any notice of 
eviction or termination, notwithstanding any 
State law, a public housing tenant shall be 
informed of the opportunity, prior to any 
hearing or trial, to examine any relevant 
documents, records or regulations directly 
related to the eviction or termination. 


Thus, in a notice of termination the 
tenant must be notified of the right to 
examine relevant PHA documents 
granted by section 503(a) of Cranston- 
Gonzalez. To implement this 
requirement, the rule would provide that 
a notice of lease termination: 


shall inform the tenant of the tenant's right to 
examine PHA documents concerning the 
termination of tenancy or eviction 

($ 966.4(m)) 


As a sanction for violation of the 
tenant's right to pre-hearing or pre-trial 
discovery of documents in the tenant's 
file, the rule provides (§ 966.4{m)) that 
the PHA may not proceed with eviction: 
If the PHA does not make any such document 
available for examination upon request by 
the tenant [in accordance with the regulatory 
requirements] 


Where documents are made available 
for examination, the tenant may copy 
the documents at the tenant’s expense. 


Grievance Procedures 


The present regulation was 
promulgated in 1975. In 1983, the 
Congress passed a law (42 U.S.C. 
1437d(k)) which requires a PHA to 
establish a grievance procedure under 
which a public housing tenant has the 
opportunity for an administrative 
grievance hearing on any proposed 
adverse public housing agency action. 
The 1983 law states what elements must 
be included in a PHA’s administrative 
grievance procedure and describes 
circumstances in which the PHA may 
bypass the administrative hearing 
process in evicting a tenant. 

In this rule, HUD proposes several 
amendments of the grievance procedure 
regulations to reflect provisions of the 
1983 law. 





Notice of Proposed Adverse Action 


11. In accordance with Section 6(k)(1) 
of the United States Housing Act of 1937 
(42 U.S.C. 1437d(k)(1)}, the tenant must 
be “advised [under the PHA grievance 
procedure] of the specific grounds of any 
proposed adverse public housing agency 
action”. No such notice requirement is 
included in the present lease and 
grievance regulation. 

To implement the statutory 
requirement for PHA notice of a 
proposed adverse action, the list of PHA 
responsibilities under the lease is 
amended to add a new requirement for 
the PHA to notify the tenant of the 
specific grounds for any proposed 
adverse action by the PHA 
($ 966.4(e)(8)). The rule would clarify 
that such adverse action includes, but is 
not limited to, a proposed lease 
termination, transfer of the tenant to 
another unit, or imposition of penalties 
for late payment. The rule would also 
provide that when the PHA is required 
to afford the tenant the opportunity for a 
grievance hearing on a proposed 
adverse action, the PHA’s notice to the 
tenant must inform the tenant of the 
right to request a grievance hearing. 

Under a separate provision of the 
regulation (§ 966.4(1)(2)) the PHA must 
give written notice of lease termination 
(as required by Section 6(1)(3) of the 
United States Housing Act of 1937, 42 
U.S.C. 1437d(1)}(3)) (see discussion at 
sections 8 to 10 of this preamble). The 
new provision requiring the PHA to give 
notice of a proposed adverse action 
specifics that a notice of lease 
termination in accordance with the 
regulation also constitutes adequate 
notice of the adverse action. Currently, 
the rule provides that a notice of lease 
termination must state “reasons” for the 
termination (§966.4(1)}(3); to be 
redesignated as § 966.4(1)(4)). To avoid 
possible issues as to whether a notice of 
lease termination is sufficiently specific 
to serve as a notice of proposed adverse 
action, the rule is amended to provide 
that a notice of lease termination must 
state “specific grounds” for termination, 
conforming the regulatory standards 
governing content of a notice of lease 
termination and of a notice of proposed 
adverse action. 


Grievance Exclusion 


12. Section 6{k) of the United States 
Housing Act of 1937 (42 U.S.C. 1437d{k)) 
allows a PHA to go directly to State 
court to evict a tenant where HUD has 
determined that State law requires a due 
process judicial hearing before the 
tenant is evicted. Otherwise, the PHA 
must first give the tenant access to the 


PHA's administrative grievance 
procedure. 

Section 6{k) was first enacted in 1983, 
and was recently amended by section 
503({a) of Cranston-Gonzalez. As 
amended, section 6{k) provides that: 


For any grievance concerning an eviction or 
termination of tenancy that involves any 
criminal activity that threatens the health, 
safety, or right to peaceful enjoyment of the 
premises of other tenants or employees of the 
public housing agency or any drug-related 
criminal activity on or near such premises, 
the [public housing] agency may * * * 
exclude from its grievance procedure any 
such grievance in any jurisdiction which 
requires that prior to eviction a tenant be 
given a hearing in court which the Secretary 
determines provides the basic elements of 
due process (which the Secretary shall 
establish by rule under section 553 of title 5, 
United States code [providing for notice and 
comment rulemaking]. Such elements of due 
process shall not include a requirement that 
the tenant be provided an opportunity to 
examine relevant documents within the 
possession of the public housing agency. 


The lease and grievance rule has not 
been fundamentally amended since 
promulgation in 1975. Thus the current 
rule does not conform to section 6(k) 
under the 1983 law (or the Cranston- 
Gonzalez revisions of the 1983 law). In 
particular, the present rule does not 
refer to the statutory authority for a 
PHA to bypass the grievance hearing 
procedures only where the “Secretary 
determines” that law of the jurisdiction 
provides “the basic elements of due 
process”, 


Definition of Due Process Elements 


The current rule contains a definition 
of the “elements of due process” 

(§ 966.51(a)). This definition is used by 
HUD in determining whether State law 
meets the elements of due process. 
Pursuant to the section 6(k) of the 
United States Housing Act of 1937 (42 
U.S.C. 1437d({k)), such a determination 
by HUD removes the Federal 
requirement for a PHA to afford the 
opportunity for a pre-eviction 
administrative grievance hearing. 

Cranston-Gonzalez provides that 
HUD define what constitutes the “basic 
elements of due process” through a 
notice and comment rulemaking (section 
6(k) as amended by section 503 of 
Cranston-Gonzalez). 

As amended by Cranston-Gonzalez, 
section 6{k) provides that the “elements 
of due process [as defined by HUD] 
shall not include a requirement that the 
tenant be provided an opportunity to 
examine relevant documents within the 
possession of the public housing 
agency.” 

In this rulemaking, HUD proposes to 
retain without any change the prior 
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regulatory definition of due process 
elements in § 966.53 (except for removal 
of the PHA discovery element now 
prohibited by Cranston-Gonzalez). 
While there are many ways to articulate 
the requirements of procedural due - 
process, the current definition is a 
satisfactory statement of due process 
requirements as applied to a judicial 
eviction proceeding. A judicial eviction 
procedure which contains all the 
regulatory elements will provide (and in 
some respects may provide more than) 
the essence of due process: Notice and 
opportunity for the tenant to be heard 
by the court before the deprivation of 
tenant's occupancy of the unit. 

As defined in the current rule 
“elements of due process” includes an 
opportunity for the tenant “to present 
any affirmative legal or equitable 
defense which the tenant may have” 

(§ 966.53(c)(4) of the current rule; 

§ 966.53(c)(3) of the rule as amended). 
This signifies that the tenant must be 
able to raise in the proceeding any 
defense which would defeat the 
landlord's eviction claim for possession 
as a matter of substantive law. 

“Elements of due process” also 
includes the right to a “decision on the 
merits” ($ 966.53(c)(5) of the current rule; 
§ 966.53(c)(4) of the rule as amended). 
This means that the tenant must have a 
right, pursuant to law of the jurisdiction, 
to a decision based on the evidence and 
the law. It does not signify that there 
must be a right to a written decision, or 
to a statement by the court of the legal 
basis of decision. 


HUD's statutory determination under 
section 6{k) is commonly called a “due 
process determination”. In this rule, the 
term “due process determination” is 
defined (§ 966.51(a)(2){i)) to mean: 


A determination by HUD that law of the 
jurisdiction requires that the tenant must be 
given the opportunity for a hearing in court 
which provides the basic elements of due 
process [as defined in the rule] before 
eviction from the dwelling unit. 


Effect and Scope of Due Process 
Determination 


The rulemaking would also add a new 
provision which states the legal effect of 
HUD's due process determination - 
pursuant to the law. The rule would 
provide (§ 966.51(a)(ii)) that if HUD has 
issued a due process determination: 

The PHA may evict the occupants of the 
dwelling unit through the judicial eviction 
procedures which are the subject of the 
determination. In this case, the PHA is not 
required to provide the opportunity for a 
hearing under the PHA's administrative 
grievance procedure. 
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This provision merely states the legal 
effects of the HUD due 

determination under the law (42 U.S.C. 
1437d{k)), but does not seek to elaborate 
on the statutory provisions concerning a 
HUD due process determination. 

Prior to Cranston-Gonzalez, the PHA 
was authorized to exclude from its 
grievance process “any grievance 
concerning an eviction or termination of 
tenancy” (upon issuance of a HUD due 
process determination) (42 U.S.C. 
1437d(k), prior to enactment of 
Cranston-Gonzalez). However, by 
enactment of Cranston-Gonzalez, the 
scope of the grievance exclusion is 
narrowed to cover only cases of eviction 
or termination involving criminal 
activity that threatens the health, safety 
and right to peaceful enjoyment of other 
tenants or employees of the public 
housing agency or drug related criminal 
activity on or near the premises. The 
proposed rule states the scope of the 
grievance exclusion as provided in 
Cranston-Gonzalez (§ 966.51(a)(2)(i)). 


Expedited Grievance Procedure 


Cranston-Gonzalez provides that a 
PHA may establish an “expedited 
grievance procedure” for an eviction or 
termination of tenancy: 


That involves any criminal activity that 
threatens the health, safety, or right to 
peaceful enjoyment of the premises of other 
tenants or employees of the public housing 
agency or any drug-related criminal activity 
on or near such premises. (42 U.S.C. 1437d(k), 
as amended by section 503{a) of Cranston- 
Gonzalez). 


The Secretary of HUD is directed to 
provide for such expedited grievance 
procedure by a notice and comment 
rulemaking (pursuant to 5 U.S.C. 553). 

The expedited grievance procedure 
authority applies to the same class of 
dangerous criminal activity as the 
authority to bypass the grievance 
process after a HUD due process 
determination. Where HUD has issued a 
due process determination, the PHA has 
a choice of proceeding directly to court 
for eviction of the tenant, or proceeding 
against the tenant first through an 
expedited grievance procedure, and then 
to court. A PHA may also elect to use an 
expedited procedure where HUD has 
not issued a due process determination, 
or where the PHA does not wish to evict 
through a judicial process for which 
HUD has issued a due process 
determination. The authorization for an 
expedited grievance process evidently 
responds to the same Congressional 
concern as the authority for grievance 
exclusion pursuant to a HUD due 
process determination: To facilitate 
rapid and effective eviction of tenants 
for drug related criminal activities or 


other dangerous criminal activities by 
members of the household and their 
guests. 

The statute does not specify in ae 
respect the grievance process ma 
expedited. Section 6(k) of the United 
States Housing Act of 1937 (42 U.S.C. 
1437d(k)) establishes what elements 
must be included in the PHA grievance 
procedure. Although Cranston-Gonzalez 
amends section 6{k) to authorize the use 
of an expedited grievance procedure, the 
statute does not give any explicit 
indication that the PHA may omit any of 
the statutory grievance requirements in 
conducting an “expedited” grievance 
procedure. 

This rule provides (§ 966.55(g)(1)) that 
a PHA may establish an expedited 
grievance procedure for an eviction 
involving: 

(i) Any criminal activity that threatens the 
health, safety, or right to peaceful enjoyment 
of the premises of other residents or 
employees of the PHA, or (ii) any drug- 
related criminal activity on or near such 
premises. 


Further, the rule would provide 
($ 966.55(g)(2)) that in the case of a 
grievance under the expedited 
procedure, the PHA is not required to 
provide opportunity for informal 
settlement of grievances in advance of 
the full grievance hearing process. The 
informal settlement procedures under 
the rule are not required by statute. By 
eliminating this preliminary step, the 
PHA may proceed directly into the 
grievance hearing process. The 
regulation therefore recognizes the 
particular urgency of these cases, which 
involve criminal drug activity or involve 
other criminal activity that seriously 
endangers tenants or PHA employees. 

Finally, the rule would provide 
(§ 966.55(g)(3)) that the PHA may adopt 
special procedures concerning a hearing 
under the expedited grievance 
procedure, including provisions for 
expedited notice or scheduling, or 
provisions for expedited decision on the 
grievance. This provision does not 
authorize the PHA to bypass any of the 
regulatory grievance requirements 
(apart from the informal settlement 
procedures). However, it makes clear 
that the PHA may tailor its grievance 
hearing process to expeditious hearing 
of a grievance concerning eviction for 
dangerous criminal activity. 

Definition of “Tenant” 

13. Section 966.53(f) of the present rule 
defines the term “tenant” as used in part 
966, subpart B, which contains the 
grievance hearing requirements. A 
“tenant” has the right to invoke the 
grievance hearing procedures. 


HUD proposes a technical amendment 
of this definition. The amendment is 
principally intended to clarify that the 
tenant must be an adult. In addition, the 
revision would make clear that a “live- 
in aide” (see discussion at section 2 of 
this preamble) has no right to a 
grievance hearing. The live-in aide is not 
a member of the assisted “family”, and 
only resides in the public housing unit to 
care for a disabled family member. 


Representation of Tenant 


14. Under the 1983 law, the PHA 
grievance procedures must provide that 
tenants are: 

—‘Entitled to be represented by another 
person of their choice at any hearing” 
(U.S. Housing Act of 1937, section 
6(k)(4), 42 U.S.C. 1437d(k)(4)). 

—"Be entitled to * * * have others 
make statements on their behalf” (U.S. 
Housing Act of 1937, section 6(k)(5)). 


The regulation currently gives the 
tenant a right to representation by 
counsel or other person chosen as the 
tenant’s representative (§ 966.56(b){2)). 
The rule would be amended to 
incorporate explicitly the right to have 
the tenant representative “make 
statements on the tenant's behalf’. 


Accommodation of Persons With 
Disabilities 

15. The rule would be amended to 
provide that if a tenant is visually 
impaired, required PHA notices under 
the lease and under the PHA grievance 
hearing procedure must be “in an 
accessible format” (§ 966.4(k)(2) and 
§ 966.56{h) 

16. Requirements concerning the PHA 
administrative grievance hearing 
procedure would be amended to require 
the PHA to provide “reasonable 
accommodation” for persons with 
disabilities to participate in the hearing 
(§ 966.56(h)). The rule provides that 
reasonable accommodation may include 
qualified sign language interpreters, 
readers, accessible locations, or 
attendants. 


Transition: Elimination of Obsolete 
Provisions 


17. The proposed rule would eliminate 
obsolete provisions of the existing ruie 
governing transition to implementation 
of 1975 regulatory lease requiremen s 
(§ 966.2) and grievance hearing 
requirements (§ 966.52), and provisions 
authorizing the continued use of 
grievance procedures adopted before 
promulgation of the 1975 regulation 
(§ 966.59). (For this purpose, §§ 966.2 
and 966.9 would be deleted, and § 966.52 
would be amended.) 





All PHAs would be subject to the 
same lease and grievance requirements, 
including provisions which implement 
requirements of the 1983 law. 

Findings and Certifications 
Impact on the Environment 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement Section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
between 7:30 a.m. and 5:30 p.m. 
weekdays in the Office of the Rules 
Docket Clerk at the above address. 


Impact on the Economy 


This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17, 1981. An analysis of the 
rule indicates that it does not (1) have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Impact on Small Entities 


In accordance with 5 U.S.C. 605(b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 


rule does not have a significant 
economic impact on a substantial 
number of small entities. The rules does 
not affect the size of a PHA’s program, 
or the amount of funds available for 
administration of the program. Major 
provisions of this regulation 
substantially restate requirements 
already binding on a PHA as a matter of 
Federal law: The requirement for lease 
provisions which prohibit drug-related 
or other criminal activity by public 
housing residents, the requirement to 
give a tenant notice of a proposed 
adverse action by the PHA, the 
provision that a PHA may exclude a 
grievance concerning an eviction from 
the PHA administrative grievance 
process if HUD has issued a due process 
determination. Certain provisions are 
expected to increase the discretion of 
the PHA, and reduce the PHA’s 
administrative burden: Removing from 
HUD’s regulatory due process definition 
the existence of a State-law right to 
examination of PHA documents, 
revising the procedure for appointment 
of a hearing officer. No procedure of this 
rule is expected to add significantly to a 
PHA’s administrative burden in 
administration of its public housing 
program. 


Federalism Impact 


The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this rule will not have substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the Federal government and 
the States, or on the distribution of 
power and responsibilities among the 
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various levels of government. As a 
result, the rule is not subject to review 
under the Order. The requirements of 


~ this rule are directed to public housing 


agencies and do not impinge upon the 
existing relationship between the 
Federal government and the PHAs as 
established by the United States 
Housing Act of 1937. The PHA retains 
full responsibility for management of the 
relationship with its tenants in 
accordance with Federal law and 
regulation. The rule will also enhance 
the discretion of the PHA for 
administration of its public housing 
program. 


Family Impact 


The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule does not have 
potential for significant impact on family 
formation, maintenance, and general 
well-being, and, thus, is not subject to- 
review under the Order. Any effect on 
the family would likely be indirect and 
insignificant. 

Information Collections 


The Department has identified 
information collections contained in 
§§ 966.2, 966.4(b)(4), 966.4(d), 966.4(e)(8), 
966.4(f)(10), 966.4(f)(12), 966.4(g), 966.4(k), 
966.4(1), 966.4(m), 966.51(a), 966.52, 
966.53(c)(2), 966.52(f), 966.55(a), 
966.55(b), 966.55(g), 966.56(b), 966.56(h), 
966.58 and 966.59, and has submitted 
information concerning them to the 
Office of Management and Budget for 
review under the Paperwork Reduction 
Act of 1980. The public reporting burden 
of these collections is estimated as 
follows: 


16,447 
102,814 


13,263 
14,80F 


30,844 
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Regulatory Agenda 


This rule was listed as Item No. 1281 
in the Department's Semiannual Agenda 
of Regulations published on October 29, 
1990 (55 FR 44530, 44567) pursuant to 
Executive Order 12291 and the 
Regulatory Flexibility Act. 

Catalog 

The Catalog of Federal Domestic 
Assistance program number is 14.146, Low 
Income Housing Assistance Program (public 
housing). 

List of Subjects in 24 CFR Part 966 


Public housing, Grant programs— 
housing and community development. 

Accordingly, the Department proposes 
to amend 24 CFR part 966 as follows: 
PART 966—[AMENDED] 

1. The authority citation for part 966 
would be revised to read as follows: 

Authority: Secs. 3, 6, United States Housing 
Act of 1937 (42 U.S.C. 1437a, 1437); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535{d)}; sec. 
5101, Anti-Drug Abuse Act of 1988 (42 U.S.C. 
11901); sec. 503, Cranston-Gonzalez National 
Affordable Housing Act. 
§966.2 [Removed]. 

2. Section 966.2 would be removed. 

3. Section 966.4 would be revised to 
read as follows: 


§ 966.4 Lease requirements. 

A lease shall be entered into between 
the PHA and each tenant of a dwelling 
unit which shall contain the provisions 
described hereinafter. 

(a) Identification of parties and 
promises. The names of the parties to 
the leases and the identification of the 
premises leased shall be set forth, 
including; 

(1) The term of the lease and 
provisions for renewal, if any; 

(2) The members of the household 
who will reside in the unit. 

(b) Payments due under the lease. (1) 
The lease shall state the amount fixed 
as rent, specifying the utilities and 
quantities thereof and the services and 
equipment furnished by the PHA 
without additional cost. 

(2) The lease shall provide for charges 
to tenants for maintenance and repair 
beyond normal wear and tear and for 
consumption of excess utilities. The 
lease shall state the basis for the 
determination of such charges (e.g., by a 
posted schedule of charges for repair, 
amounts charged for utility consumption 
in excess of the allowance stated in the 
lease, etc.). The imposition of charges 
for consumption of excess utilities is 
permissible only if such charges are 
determined by an individual check 
meter servicing the leased unit or result 
from the use of major tenant-supplied 
appliances. 


(3) At the option of the PHA, the lease 
may provide for: 

(i) Payment of penalties for late 
payments. 

(ii) Security deposits which shall not 
exceed one month’s rent or such 
reasonable fixed amount as may be 
required by the PHA. Provision may be 
made for gradual accumulation of the 
security deposit by the tenant. Subject 
to applicable laws, interest earned on 
security deposits may be refunded to the 
tenant on vacation of the premises or 
used for tenant services or activities. 

(4) The lease shall provide that 
charges assessed under paragraph (b) 
(2) and (3) of this section shall not 
become due and collectible before the 
first day of the month which occurs at 
least two weeks after the PHA gives 
written notice of the charges. Such 
notice constitutes a notice of adverse 
action, and must meet the requirements 
governing a notice of adverse action 
(see § 966.4(e)(8)). 

(c) Rent redeterminations. The lease 
shall provide for redetermination of 
rentals which shall include: 

(1) The frequency of regular rental 
redetermination and the basis for 
interim redetermination; 

(2) An agreement by the tenant to 
furnish such information and 
certifications regarding family 
composition and income as may be 
necessary for the PHA to make 
determinations with respect to rent, 
eligibility, and the appropriateness of 
dwelling size; 

(3) An agreement by the tenant to 
transfer to an appropriate size dwelling 
unit based on family composition, upon 
appropriate notice by the PHA that such 
a dwelling unit is available. 

(a) Tenant's right to use and 
occupancy. (1) The lease shall provide 
that the tenant shall have the right to 
exclusive use and occupancy of the 
leased unit by the members of the 
household authorized to reside in the 
unit in accordance with the lease, 
including reasonable accommodation of 
their guests. For purposes of this 
Subpart, the term “guest” means a 
person in the leased unit with the 
consent of a household member. 

(2) With the consent of the PHA, 
members of the household may engage 
in legal profitmaking activities in the 
dwelling unit, where the PHA 
determines that such activities are 
incidental to primary use of the leased 
unit for residence by members of the 
household. 

(3) With the consent of the PHA, 
which shall not be unreasonably 
withheld, the tenant's right to use and 
occupancy of the leased unit shall 
include care of foster children or 


occupancy by a live-in aide. “Live-in 
aide” means a person who resides ‘with 
an elderly, disabled or handicapped 
person and who: 

(i) Is determined to be essential to the 
care and well-being of the person; 

(ii) Is not obligated for the support of 
the person; and 

(iii) Would not be living in the unit 
except to provide the necessary 
supportive services. 

(e) The PHA’s obligations. The lease 
shall set forth the PHA's obligations 
under the lease which shall include the 
following: 

(1) To maintain the premises and the 
project in decent, safe and sanitary 
condition; 

(2) To comply with requirements of 
applicable building codes, housing 
codes, and HUD regulations materially 
affecting health and safety; 

(3) To make necessary repairs to the 
premises; 

(4) To keep project buildings, facilities 
and common areas, not otherwise 
assigned to the tenant for maintenance 
and upkeep, in a clean and safe 
condition; 

(5) To maintain in good and safe 
working order and condition electrical, 
plumbing, sanitary, heating, ventilating, 
and other facilities and appliances, 
including elevators, supplies or required 
to be supplied by the PHA; 

(6) To provide and maintain 
appropriate receptacles and facilities 
(except containers for the exclusive use 
of an individual tenant family) for the 
deposit of ashes, garbage, rubbish and 
other waste removed from the premises 
by the tenant in accordance with 
paragraph (f)(7) of this section; 

(7) To supply running water and 
reasonable amounts of hot water and 
reasonable amounts of heat at 
appropriate times of the year (according 
to local custom and usage} except where 
the building that includes the dwelling 
unit is not required by law to be 
equipped for that purpose, or where heat 
or hot water is generated by an 
installation within the exclusive control 
of the tenant and supplied by a direct 
utility connection; and 

(8) To notify the tenant of the specific 
grounds for any proposed adverse 
action by the PHA. (Such adverse action 
includes, but is not limited to, a 
proposed lease termination, transfer of 
the tenant to another unit, or imposition 
of penalties for late payment.) When the 
PHA is required to afford the tenant the 
opportunity for a hearing under the PHA 
grievance procedure for a grievance 
concerning a proposed adverse action, 
the notice of proposed adverse action 
shall inform the tenant of the right to 





request such hearing. In the case of a 
lease termination, a notice of lease 
termination in accordance with 

§ 966.4(1)(4) shall constitute adequate 
notice under this paragraph. 

(f) Tenant's obligations. The lease 
shall provide that the tenant shall be 
obligated: 

(1) Not to assign the lease or to 
sublease the premises; 

(2) Not to provide accommodations for 
boarders or lodgers; 

(3).To use the premises solely as a 
private dwelling for the tenant and the 
tenant's household as identified in the 
lease, and not to use or permit its use for 
any other purpose; 

(4) To abide by necessary and 
reasonable regulations promulgated by 
the PHA for the benefit and wellbeing of 
the housing project and the tenants 
which shall be posted in the project 
office and incorporated by reference in 
the lease; 

(5) To comply with all obligations 
imposed upon tenants by applicable 
provisions of building and housing codes 
materially affecting health and safety; 

(6) To keep the premises and such 
other areas as may be assigned to him 
for his exclusive use in a clean and safe 
condition; 

(7) To dispose of all ashes, garbage, 
rubbish, and other waste from the 
premises in a sanitary and safe manner; 

(8) To use only in a reasonable 
manner all electrical, plumbing, 
sanitary, heating, ventilating, air- 
conditioning and other facilities and 
appurtenances including elevators; 

(9) To refrain from, and to cause his 
household and guests to refrain from 
destroying, defacing, damaging, or 
removing any part of the premises or 
project; 

(10) To pay reasonable charges (other 
than for wear and tear) for the repair of 
damages to leased unit, or to the project 
(including damages to project buildings, 
facilities or common areas) caused by 
the tenant, a member of the household 
or a guest. 

(11) To conduct himself and cause 
other persons who are on the premises 
with his consent to conduct themselves 
in a manner which will not disturb his 
neighbor's peaceful enjoyment of their 
accommodations and will be conducive 
to maintaining the project in a decent, 
safe and sanitary condition; 

(12) To assure that the tenant, any 
member of the household, a guest, or 
another person under the tenant’s 
control, shall not engage in 

(i) Any criminal activity that threatens 
the health, safety, or right to peaceful 
enjoyment of public housing premises by 
other residents or, 


(ii) Any drug-related criminal activity 
on or near such premises. 

Any criminal activity in violation of the 
preceding sentence shall be cause for 
termination of tenancy, and for eviction 
from the unit. For purposes of subparts 
A and B of this part 966, the term “drug- 
related criminal activity” means the 
illegal, manufacture, sale, distribution, 
use, or possession with intent to 
manufacture, sell, distribute, or use, of a 
controlled substance (as defined in 
section 102 of the Controlled Substances 
Act (21 U.S.C. 802)). 

(g) Tenant maintenance. The lease 
may provide that tenants shall perform 
seasonal maintenance or other 
maintenance tasks, as specified in the 
lease, where performance of such tasks 
by tenants of dwellings units of a similar 
design and construction is customary: 
Provided, That such provision is 
included in the lease in good faith and 
not for the purpose of evading the 
obligations of the PHA: And provided 
further, That the PHA shall exempt 
those tenants who are unable to perform 
such tasks because of age or physical 


disability. 


(h) Defects hazardous to life, health, 
or safety. The lease shall set forth the 
rights and obligations of the tenant and 
the PHA in the event that the premises 
are damaged to the extent that 
conditions are created which are 
hazardous to life, health, or safety of the 
occupants and shall provide that: 

(1) The tenant shall immediately 
notify project management of the 
damage; 

(2) The PHA shall be responsible for 
repair of the unit within a reasonable 
time: Provided, That if the damage was 
caused by the tenant, tenant's household 
or guests, the reasonable cost of the 
repairs shall be charged to the tenant; 

(3) The PHA shall offer standard 
alternative accommodations, if 
available, in circumstances where 
necessary repairs cannot be made 
within a reasonable time; and 

(4) Provisions shall be made for 
abatement of rent in proportion to the 
seriousness of the damage and loss in 
value as a dwelling in the event repairs 
are not made in accordance with 
paragraph (h)(2) of this section or 
alternative accommodations not 
provided in accordance with paragraph 
(h)(3) of this section, except that no 
abatement of rent shall occur if the 
tenant rejects the alternative 
accommodation or if the damage was 
caused by the tenant, tenant’s household 
or guests. 

(i) Pre-occupancy and pre-termination 
inspections. The lease shall provide that 
the PHA and the tenant or 
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representative shall be obligated to 
inspect the premises prior to 
commencement of occupancy by the © 
tenant. The PHA will furnish the tenant 
with a written statement of the 
condition of the premises, the dwelling 
unit, and the equipment provided with 
the unit. The statement shall be signed 
by the PHA and the tenant, and a copy 
of the statement shall be retained by the 
PHA in the tenant’s folder. The PHA 
shall be further obligated to inspect the 
unit and to furnish the tenant a 
statement of any charges to be made in 
accordance with paragraph (b) of this 
section. Provision shall be made for the 
tenant’s participation in the latter 
inspection, unless the tenant vacates 
without notice to the PHA. 

(j) Entry of premises during tenancy. 
The lease shall set forth the 
circumstances under which the PHA 
may enter the premises during the 
tenant's possession thereof, which shall 
include that: 

(1) The PHA shall, upon reasonable 
advance notification to the tenant, be 
permitted to enter the dwelling unit 
during reasonable hours for the purpose 
of performing routine inspections and 
maintenance, for making improvement 
or repairs, or to show the premises for 
re-leasing. A written statement 
specifying the purpose of the PHA entry 
delivered to the premises at least two 
days before such entry shall be 
considered reasonable advance 
notification; 

(2) The PHA may enter the premises 
at any time without advance notification 
when there is reasonable cause to 
believe that an emergency exists; and 

(3) In the event that the tenant and all 
adult members of the household are 
absent from the premises at the time of 
entry, the PHA shall leave on the 
premises a written statement specifying 
the date, time and purpose of entry prior 
to leaving the premises. 

(k) Notice procedures. 

(1) The lease shall provide procedures 
to be followed by the PHA and the 
tenant in giving notice one to the other 
which shall require that: 

(i) Except as provided in paragraph (j) 
of this section, notice to a tenant shall 
be in writing and delivered to the-tenant 
or to an adult member of the tenant's 
household residing in the dwelling or 
sent by prepared first-class mail : 
properly addressed to the tenant; and 

(ii) Notice to the PHA shall be in 
writing, delivered to the project office or 
the PHA central office or sent by 
prepared first-class mail properly 
addressed. 
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(2) If the tenant is visually impaired, 
all notices must be in an accessible 
format. 

(1) Termination of the lease. (1) The 
lease shall set forth the procedures to be 
followed by the PHA and by the tenant 
in terminating the lease. The procedures 
shall provide: 

(i) The PHA shall not terminate or 
refuse to renew the lease other than for 
serious or repeated violation of material 
terms of the lease such as failure to 
make payments due under the lease or 
to fulfill the tenant obligations set forth 
in § 966.4(f) or for other good cause. 

(ii) The PHA shall give written notice 
of termination of the lease of: 

(A) 14 days in the case of failure to 
pay rent; 

(B) A reasonable time considering the 
seriousness of the situation (but not to 
exceed 30 days) when the health or 
safety of other tenants or PHA 
employees is threatened; and 

(C) 30 days in any other case. 

(iii)(A) When the PHA is required to 
afford the tenant the opportunity for a 
hearing under the PHA grievance 
procedure for a grievance concerning 
the lease termination (see § 966.51), the 
PHA may not issue a notice to vacate 
under State or local law until the time 
for the tenant to request a grievance 
hearing has expired, and (if a hearing 
was requested) the grievance process 
has been completed. ; 

(B) In addition to a notice of lease 
termination under paragraph (1)(1)(ii) of 
this section, the PHA must given any 
notice to vacate required under State or 
local law. A notice to vacate under State 
or local law may run concurrently with a 
notice of lease termination under 
paragraph (1)(2) of this section. 

(iv) The notice of lease termination to 
the tenant shall state specific grounds 
for termination, and shall inform the 
tenant of the tenant's right to make such 
reply as the tenant may wish. The notice 
shall also inform the tenant of the right 
(pursuant to § 966.4(m)) to examine 
relevant PHA documents in tenant's file 
concerning the termination or eviction. 
When the PHA is required to afford the 
tenant the opportunity for a grievance 
hearing, the notice shall also inform the 
tenant of the tenant's right to request a 
hearing in accordance with the PHA’s 
grievance procedure. 

(2) Notice to Post Office of Eviction 
for Criminal Activity. When a PHA 
evicts an individual or family from:a 
dwelling unit for engaging in criminal 
activity, including drug-related criminal 
activity, the PHA shall notify the local 
post office serving that dwelling unit that 
such individual or family is no longer 
residing in the dwelling unit. 


.(m) Right to examine PHA documents 
before hearing or trial. 

The PHA shall provide the tenant a 
reasonable opportunity to examine, at 
the tenant's request, before a PHA 
grievance hearing or court trial 
concerning a termination of tenancy or 
eviction, any documents, including 
records and regulations which are in the 
possession of the PHA, and which are 
directly related to the termination of 
tenancy or eviction. The tenant shall be 
allowed to copy any such document at 
the tenant's expense. A notice of lease 
termination pursuant to § 966.4(1)(4) 
shall inform the tenant of the tenant's 
right to examine PHA documents 
concerning the termination of tenancy or 
eviction. If the PHA does not make 
documents available for examination 
upon request by the tenant (in 
accordance with this § 966.4(m)), the 
PHA may not proceed with the eviction. 

(n) Grievance procedures. The lease 
shall provide that all disputes 
concerning the obligations of the tenant 
or the PHA shall be resolved in 
accordance with the PHA grievance 
procedures which shall comply with 
subpart B of this part. 

(0) Provision for modifications. The 
lease shall provide that modification of 
the lease must be accomplished by a 
written rider to the lease executed by 
both parties, except for paragraph (c) of 
this section and § 966.5. 

(p) Signature clause. The lease shall 
provide a signature clause attesting that 
the lease has been executed by the 
parties. 

4. In § 966.51, paragraph (a) would be 
revised to read as follows: 


§ 966.51 Applicability. 

(a)(1) The PHA grievance procedure 
shall be applicable (except as provided 
in paragraph (a)(2) of this section) to all 
individual grievances as defined in 
§ 966.53 of this subpart between the 
tenant and the PHA. 

(2)(i) The term “due process 
determination” means a determination 
by HUD that law of the jurisdiction 
requires that the tenant must be given 
the opportunity for a hearing in court 
which provides the basic elements of 
due process (as defined in § 966.53(c)) 
before eviction from the dwelling unit. If 
HUD has issued a due process 
determination, a PHA may exclude from 
the PHA administrative grievance 
procedure under this subpart any 
grievance concerning a termination of 
tenancy or eviction that involves: 

(A) Any criminal activity that 
threatens the health, safety, or right to 
peaceful enjoyment of the premises of 
other residents or employees of the 
PHA, or 
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(B) Any drug-related criminal activity 
on or near such premises. 

(ii) If HUD has issued a due process 
determination, the PHA may evict the 
occupants of the dwelling unit through 
the judicial eviction procedures which 
are the subject of the determination. In 
this case, the PHA is not required to 
provide the opportunity for a hearing 
under the PHA’s administrative 
grievance procedure. 

5. Section 966.52 would be revised to 
read as follows: 


§ 966.52 Requirements. 

Each PHA shall adopt a regulation 
affording each tenant an opportunity for 
a hearing on a grievance as defined in 
§ 966.53 in accordance with the 
requirements, standards and criteria 
contained in this subpart with such 
modifications as are required by State 
law. The regulations shall be made a 
part of all tenant dwelling leases. 


§ 966.53. [Amended] 

6. Section 966.53 would be amended 
by removing paragraph (c)(2), by 
redesignating paragraphs (c)(3), (c)(4) 
and (c)(5) as paragraphs (c)(2), (c)(3) and 
{c)(4), respectively, and by revising 
paragraph (f) to read as follows: 


$966.53 Definitions. 

(f) Tenant shall mean the adult person 
(or persons) (other than a live-in aide): 

(1) Who resides in the unit, and who 
executed the lease with the PHA as 
lessee of the dwelling unit, or, if no such 
person now resides in the unit, 

(2) The remaining head of household 
of the tenant family residing in the 
dwelling unit. 

7. In § 966.55, paragraph (a) 
introductory text and paragraph (b) 
would be revised and a new paragraph 
(g) would be added to read as follows: 


§ 966.55 Procedures to obtain a hearing. 
(a) Request for hearing. The 
complainant shall submit a written 
request for a hearing to the PHA or the 
project office within a reaonable time 
after receipt of the summary of 
discussion pursuant to § 966.54. For a 
grievance under the expedited grievance 
procedure pursuant to § 966.55(g) (for 
which § 966.54 is not applicable), the 
complainant shall submit such request 
at such time as is specified by the PHA 
for a grievance under the expedited 
grievance procedure. The written 


request shall specify: 


(b) Selection of Hearing Officer or 
Hearing Panel. (1) A grievance hearing 


BEST COPY AVAILABLE 


Cad Nene iow 





shall be conducted by an impartial party 

or parties appointed by d the PHA. The 
me or methods of appointment shall 
be stated in the PHA grievance 


procedure. 
(2) The PHA may use either of the 
pr pn methods to appoint a hearing 
oificer or 
iA method | approved by the ma’ 
PP sce (in nie ees ajority 


buildings or project, or group of projec 


to which the method is applicable) 
voting in an electing or meeting of 
tenants held for the purpose. 

(ii) Appointment of a person or 
persons (who may be an officer or 
employee of the PHA) selected in the 
manner required water the PHA 
nr 

(g) Expedited grievance procedure. (1) 
The PHA may establish an expedited 
grievance procedure for any grievance 
concerning a termination of tenancy or 
eviction that involves: 

(i) Any criminal activity that threatens 
the health, safety, or right to a peacetal 
enjoyment of the premises of 
residents or employees of the PHA, or 

(ii) Any si 7 criminal activity 
on or near premises. 

(2) In the case of a grievance under 
the expedited grievance procedure, 

§ 966.54 (informal settlement of 
grievances) is not applicable. 

(3} Subject to the requirements of this 
subpart, the PHA may adopt special 


procedures concerning a hearing under 
~ expedited ee procedare, 
including provisi expedit 
notice or scheduling, or provisions for 
expedited decision on the grievance. 

8. In § 966.56, paragraph (b} would be 
revised and a new paragraph (h) would 
be added to read as follows: 


$066.56 Procedures governing the 
hearing. 


® e 2 * ® 

(b) The complainant shall be afforded 
a fair hearing, which shall include: 

(1) The opportunity to examine before 
the grievance hearing any PHA 
documents, including records and 
regulations, that are relevant to the 
hearing. [Por a grievance hearing 
concerning a termination of tenancy or 
eviction, see also § 966.4(m)} The The tenant 
shall be allowed to copy any such 
document at the tenant's expense. If the 
PHA does not make the document 
available for examination upon request 
by the co mapealient the PHA may not 
rely on such document at the grievance 
waht 
(2) The right to be represented by: 
counsel or other person chosen as the 
tenant's representative, and to have 
such person make statements on the 
tenant's behalf; 

(3) The right to a private hearing 
unless the complainant requests a public 


hearing; 
(4) The right to present evidence and 


arguments in support of the tenant's 
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complaint, to controvert evidence relied 
on by the PHA or project management, 


and to confront and cross-examine all 
witnesses upon whose testimony or 
information the PHA or project 
Management relies; and 

(5) A decision based solely and 
exclusively upon the facts presented at 
the hearing. 


‘2 * 


(h) Accommodation of persons with 
disabilities. 


(1) The PHA must provide reasoncble 


accommodation for 


persons wi 

disabilities to participate in the hearing. 
Reasonable accommodation . 
include qualified sign langua 

interpreters, readers, soctaaile 
locations, or attendants, 


(2) If the tenant is visually impaired, 
any notice to the tenant which is 


required under this subpart must be in 
an accessible format. 
$966.58 [Amended] 

9. Section 966.58 would be amended 
by removing the last sentence. 
$966.59 (Removed) 

10. Section 966.59 would be removed. 

Dated: January 11, 1991. 

Joseph G. Schiff, 
Assistant Secretary for Public and Indian 
Housing. 

[FR Doc. 91-3079 Filed 2-13-61; 8:45 am} 
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Thursday 
February 14, 1991 


Part IX 


Department of the 
Interior 


Bureau of Indian Affairs 


Receipt of Petition for Reassumption of 


Jurisdiction—Metlakatia Indian 
Community, Annette Island Reserve, AK; 


Notice 





DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Receipt of Petition for Reassumption 
of Jurisdiction—Metiakatla Indian 


Community, Annette Island Reserve, 
Alaska 


February 6, 1991. 


This notice is published in exercise of 
authority delegated by the Secretary of 


the Interior to the Assistant Secretary— 
Indian Affairs by 209 DM 8. 

The Indian Child Welfare Act of 1978 
provides, subject to certain specified 
conditions, that Indian tribes may 
petition the Secretary of the Interior for 


reassumption of jurisdiction over Indian - 


child custody proceedings. 

This is notice that a petition has been 
received by the Secretary from the 
Metlakatla Indian Community, for the 
tribal reassumption of jurisdiction over 
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" child custody proceedings. The petition 


is under review and may be inspected 
and copied at the Bureau of Indian 
Affairs, Division of Social Services, 1849 
C Street NW., room 310 S.1.B., 
Washington, DC 20240. 


Stanley M. Speaks, 
Acting Assistant Secretary—Indian Affairs. 


[FR Doc. 81-3564 Filed 2-13-91; 8:45 am] 
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Weekly Compilation of Presidential Documents 
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Laws. 
Last List February 11, 1991 





New edition .... Order now ! 


For those of you who must keep informed 
about Presidential Proclamations and 
Executive Orders, there is a convenient 
reference source that will make researching 
these documents much easier. 
Arranged by subject matter, this edition of 
£c the Codification contains proclamations and 
‘President re Be _ _ Executive orders that were issued or 
a PPT eas s amended during the period April 13, 1945, 
ws eae through January 20, 1989, and which have a 
se Gere - continuing effect on the public. For those 
oooh _ documents that have been affected by other 
Ordets eae + proclamations or Executive orders, the 
x ; codified text presents the amended version. 
Therefore, a reader can use the Codification 
» to determine the latest text of a document 
: * — without having to “reconstruct” it through 
@) ‘ extensive research. 
cS Special features include a comprehensive 
index and a table listing each proclamation 
and Executive order issued during the 
1945-1989 period—along with any 
amendments—an indication of its current © 
Status, and, where applicable, its location in 
this volume. 


Published by the Office of the Federal Register, 
National Archives and Records Administration 


Order from Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402-9325 


seictiieee: Superintendent of Documents Publications Order Form 
*6661 Charge your order. 2 

Its easy! SS aus 
C] YES, please send me the following indicated publication: To fax your orders and inquiries—(202) 275-0019 


—_______ copies of the CODIFICATION OF PRESIDENTIAL PROCLAMATIONS AND EXECUTIVE ORDERS, 
S/N 069-000-00018-5 at $32.00 each. 


The total cost of my order is $_____.. (International customers please add 25%.) Prices include regular domestic postage and 
handling and are good through 1/90. After this date. please call Order and Information Desk at 202-783-3238 to verify prices. 


Please Choose Method of Payment: 
(Company or personal name) ——~—~—~S~SC«w@Picassec: type r print) L_] check payable to the Superintendent of Documents 
_] cpo Deposit Account CE LETT a 
LJ VISA or MasterCard Account 


a CEE esh sk ok kadai 


Thank you for your order! 


(Additional address/attention line) 


(City. State. ZIP Code) (Credit card expiration date) 


( ) : 3 
(Daytime phone including area code) (Signature) 


Mail To: Superintendent of Documents, Government Printing Office, Washington. DC 20402-9325 





= Guide to 
Record 
Retention 
Requirements 


in the Code of 
Federal Reaulations (CFR) 


GUIDE: Revised January 1, 1989 
SUPPLEMENT: Revised January 1, 1990 


The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 


Order from Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402-9325. 


Renee en noe tn nn en ew wn ens ee tn nn no nw ene n ne wen en eneee Prem an mo wwmwn ewww eww wee ewww enn ne coe nnn ce een nn nn conn nn no eo enn nnn ee nnn on nn nn oo ew enn sn neon enw ewnneen--208 


Superintendent of Documents Publication Order Form 


Order Processing Code: *6788 Charge your order. Gam 
It's easy! GS am 
To fax your orders and inquiries. 202-275-001 


L YES 3 please send me the following indicated publication: 


copies of the 1989 GUIDE TO RECORD RETENTION REQUIREMENTS IN THE CFR 

S/N 069-000-00020-7 at $12.00 each. 

copies of the 1990 SUPPLEMENT TO THE GUIDE, S/N 069-000—00025-8 at-$1.50 each. 
1. The total cost of my order is $______ (International customers please add 25%). All prices include regular 
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